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» Ws. D. Lewis & O’Nen—Serewirn & Ossory, Subrogatéed, oe. THe 
Sure ‘*Success” anp OwNERS. 


Customs result from a long series of actions constantly repeated, which have by such repetition, 
and by uninterrupted acqui , acquired the force of a tacit and common consent. 

When the question is of a custom or usage, and it is not known to those who, from business and 
connections, have the best means of knowing it, the ignorance of it is, in some sense, positive 
testimony of its non-existence. ’ 

The Carrier is not responsible for delay in the voyage on account of boisterous weather, or adverse 
winds, low tides, or the like. These are dangers and idents of the navigation over which he has 
no control, and against which his contract contains no warranty 

The law applicable to Common Carriers is one of great rigor, and discountenances negligence and 
want of care in Common Carriers, who are required to transport goods and merchandize for the 
public, carefully, safely and expeditiously. 

If the damage has pr ded from an intrinsic principle of decay, naturally inherent in the commodity 
iteelf, whether active in every situation, or only in the confinement or closeness of the ship, the 
merchant must as well as pay the freight, as the master and owners are in no fault; nor does their 
contract contain any insurance or warranty against such an event. 

The value of merchandize at the port of destination is the basis of valuation in contracts of 
affreightment; amd, when goods are damaged in transitu, the market value of the goods, at the 
port of delivery, is the standard of damag 

A receipt for goods, in a damaged a by the consignee, does not affect his legal rights. 


PPEAL from the Second District Court of New Odiion, Morgan, J. 
C. B. Singleton, for plaintiffs and appellanis.—If a vessel, by any act 
or neglect whatever of man, shall be rendered unfit ‘to perform the in- 


tended voyage, she thereby becomes unseaworthy. The defendants were 
bound to take such steps as would enable them to perform the voyage 
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with reasonable despatch. No mistake or oversight can protect them 
from damages in such case, even where the greatest care has been exer- 
cised. 2 Parson’s Mar. Law, 137. 1 Arnould on Ins. 675, 681. Angell 
Com. Car. sec. 172, 173. 4 An. R. 567. 5 An. 264. 6N.S. 645. 

The learned counsel for defendants contend that the damage was pro- 
duced by natural causes, for which they are not liable. Nafural causes 
do not always exempt from liability for damage. If the act of man, by 
carelessness, or otherwise, contributes in any manner in producing the 
damage, then the common carrier is liable. Angell on Carriers, 367, 174. 
By natural causes is meant the act of God, such as lightning, storms, 
floods, &c., &c. The Superior Court of Errors and Appeals of Delaware, 
say: ‘* By the act of God,” is meant such inevitable accident as cannot 
be prevented by human care, skill or forethought, but results from natu- 
ral causes, such as lightning and tempests, floods and inundation. 
McHenry v. Railroad Co. 4 Harring, (Del.) R. 448. Angell on Common 
Carriers, 3 154.. How hopeless is the case of defendants, when these 
principles of law are applied to it. Was the condition of the bar always 
looked into by prudent persons, loading vessels in New York for New 
Orleans? Yes. Could the condition be easily ascertained ? Yes, from 
one to five days. The bars become notoriously bad about the Ist of 
January, about which time the ship Mary G. Campbell grounded on the 
bar, and remained about ninety days. She drew nineteen feet. 


Durant & Hornor, for defendants.—If the detention of the ship was the 
eause of damage to the cargo, it was a cas fortuit specially excepted in the 
bill of lading. 

Corn and oats are, in the language of Insurers, ‘‘ articles perishable in 
their own nature.” 1 Philips on Insurance, 2 54. 

The expressions of our Code (Louisiana Code, 2725) are ‘*‘ accidental 
and uncontrollable events.” 

What produced the detention of the ship at the bar? Was it because 
she drew too much water to permit her crossing it ? All the evidence 
shows that she was loaded to a very usual draft; and even if she had 
drawn but sixteen feet, still she would have been detained. It was the 
unusual, accidental, unavoidable, and uncontrollable condition of the bar 
that created the detention. It is impossible to tell what part of this con- 
dition is attributable to the act of man, and what part to natural causes ; 
but the whole condition of the bar, so far as it prevented the Success 
from crossing, can in no manner be attributed to the defendants or to 
their agents ; and hence cannot be the basis of any responsibility for 
damages. 

Where the law creates a duty or charge, and the party is disabled to 
perform it, without any default in him, and hath no remedy over, there 
the law will excuse him. Hadley v. Clarke, 8 Durnford & East. 259. 

If, by any act of misfortune, not amounting to the act of God or of the 
public enemy, the transportation of the goods is obstructed or delayed, 
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the carrier will not be answerable for the delay so occasioned, if he has 


used a reasonable degree of exertion and diligence in the transportation. 
Angell on Carriers, 3 289. 





In respect to the time of delivery, the carrier isresponsible only for the 
exertion of due diligence. In this respect, ©ommon carriers stand upom 
the same ground with other bailees. Parsons v. Hardy, 14 Wendell, 217. 


This doctrine was reaffirmed in Bowman v. Teal, 23 Wend. 306; and is 
enunciated likewise in 4 Annual, 563, Rathbone v. Neal, though in the 
reasoning the carrier’s responsibility for his delay in delivering the carge 
is made, very correctly, to depend upon the unseaworthiness of the ship, 
before and at the time of leaving port. See also Murrell v. Dizeys, 14 An. 
298. 
This case, from 23 Wendell, arose from the delay caused by the freezing 
of the canal in New York; and this freezing of our canals and rivers is, 
in most respects, an event causing delay to the Carrier, very similar to the 
shoaling of the bars at our passes. If an extraordinary winter at the 
North should block up their canals and rivers a month earlier, and cdi. 
tinue a month later, than usual, the case would be identical in principle 
with the one now before the Court. But what ‘‘ ordinary forecast” would 
anticipate such a winter ? 


Insury, J. This is an action upon a contract of affreightment. Om 
the 17th, 18th and 19th of January, 1859, the plaintiffs shipped, in good 
order and condition, on board the ship Success, then lying in the Port of 
New York, and bound for New Orleans, some corn and oats (the quantity, . 
quality and condition of which, at the time of shipment, being abun- 
dantly proved), to be delivered in the like good order and condition at 
the port of destination (the dangers of the seas and fire only excepted). 
The only qualification in the bill of lading, for either the corn or oata, 
was that of ‘‘ quantity unknown,” in the latter. 


The Success sailed from New York on the 23d January, 1859, and in ten 
days thereafter reached, without accident, Pass 4 L’Outre, one of the en- 
trances into the river Mississippi; but owing to the shoaliness of the 
water in the Passes she was unable to cross the bar, and was detained 
thereat some sixty-seven days (a detention unprecedented), and only 
reached New Orleans on the 13th April, 1859. When the ship at length 
reached the city, the plaintiffs’ corn and oats were so much damaged that 
they were rendered unmerchantable, and the present action was instituted 
to recover from the defendants the sum of six thousand one hundred and 
forty-eight dollars and forty-six cents, for the loss and damage sustained 
by them, by the failure and neglect of the defendants to deliver the corn 
and oats within a reasonable time, ‘‘in good order and condition.” 

The ship was attached and regularly bonded ; and the defendants, alleg- 
ing want of authority in the plaintiffs’ agent to sue it out, took a rule on 
them to dissolve it, which was properly dismissed, as we find in the record ; 
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besides the telegraphic dispatch, a letter to the agents from the plaintiffs, 
instructing them to institute legal proceedings; and, as auxiliary thereto, 
to use every conservatory means; and this letter was received by the 
agents three days before proceedings were commenced. 

The defendants plead the general issue, followed by a special denial of 
the neglect, carelessness and want of skill on the part of the persons in 
the charge of the Success. They aver that they were ignorant of the in- 
terior condition of the bags and sacks at the time of shipment, and that 
they delivered them in the same good order, outwardly, as that in which 
they had been received, except a quantity (less than twenty bags) of oats 
which were stained with saltpetre. They then refer to the departure of 
the Success from New York and her arrival at Pass a L’Outre, where they 
attribute her detention to a succession of fortuitous circumstances, over 
which they could exercise no control ; to the shoaliness of the water from 
natural causes, increased by incoming and outgoing ships lying for some 
time at and on the bar, thus preventing the egress and ingress of other 
ships, and obstructing the progress and effect of the water of the river in 
its way to the sea ; and they aver that, during the delay, all efforts were 
made by the captain of the Success to obtain a conveyance across the 
Bars, but in vain ; and, finaily, that when the water deepened sufficiently, 
the Success made her way with all proper expedition to this city. 

The defendants then reconvene for the amount of their freight and 
primage, seven hundred and eighty-four dollars and nineteen cents, with 
ifterest and costs, subject to a reasonable deduction for the oats damaged 
by saltpetre. 

* The lower Court rendered judgment on the original demand in favor of 
the defendants, and also in their favor on their reconventional demand, 
deducting thirty dollars for the twenty sacks of oats damaged, but with- 
out interest. The plaintiffs have appealed. 
+» That the progress of the Success was arrested by a natural obstruction 
(the bars at the entrance of the river) is not to be doubted ; nor is it less 
questionable that, without the protracted delay thereat, the grain would 
~ not have been delivered in a damaged condition ; and hereupon we must 
determine what, in the eye of the law, caused the detention of the Success 
and the injurious consequences thereof to the plaintiffs. Was it the un- 
usual and unprecedented shoaliness of the water ; or was it the want of 
care and diligence in the persons in charge of the vessel in loading her 
too deeply ? On this question a vast deal of testimony has been adduced 
by both parties to the suit ; and, keeping that testimony in view, we will 
proceed to the examination of the points made by the plaintiffs’ counsel, 
which involve the whole merits of the case. 

He contends, 1. That the ship Success was unseaworthy for her intend- 
ed voyage when she left the port of New York, in consequence of being 
loaded too deeply to cross the bar, and in violation of the custom and 
usage of the port of New York on that point. 

2. That she became unseaworthy by the gross carelessness, negligence 
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or incompetence of those in charge of her, whose duty it was to see that 
she was in proper condition to perform with reasonable despatch her in- 
tended voyage. They could easily have obtained the information neces- 
sary to enable them to load her properly, so she would not be detained o: 

the bar. hh 

3. That her unusual detention of nearly two months and a half was the 
tesult of incompetency or wilful negligence on the part of her master, in 
not availing himself of the necessary means at his command to cross the 
bar, and perform the voyage in time to save the corn and oats from 
destruction. 

4. Admitting, for the sake of argument, that the unusual dentention 
was unavoidably caused by the dangers of the seas, excepted in the bills 
of lading, still the master and owners are liable for the damage to the 
corn and oats, in not taking proper care of the cargo during the said 
detention. 

TandII. The position assumed by the plaintiffs, in their first two points, 
is this : that it is the duty of the master and owners of ships loading at 
the port of New York for New Orleans (a duty which the usage and cus- 
tom of that port render obligatory upon them) to obtain the speediest and 
surest information as to the exact condition of,the bars at the entrance of 
the Mississippi, so that by loading their ships with special reference to 
that condition, no unnecessary delay shall occur in making their voyage 
and delivering their freight. 

This was not the opinion of the District Judge who tried the case in the 
Court below. He held that ‘‘ it cannot be expected that ships trading be- 
tween two ports should load with reference to the possibility of a certain 
stage of water. The ordinary and usual stage should be their guide, and 
if they load with reference to the ordinary condition of the entrance of 
the port, this is all that can be demanded of them.” 

We learn from witnesses (pilots for the Passes of the Mississippi), whose 
peculiar avocations enable them to ascertain accurately the usual and or- 
dinary drafts for ships bound into the river ;' these witnesses, and others, 
too, say that the draft of the Success at the time she reached, the Pass 
would be deemed an ordinary and usual one. The year 1859, it is true, 
was an exceptional and unprecedented one in this respect; but it was not, 
nor could it have been, an ascertained fact, what detention a ship loaded 
as usual would undergo, if she even met any detention at all; and this 
for the evident reason that the depth of water on the bars depended alto- 
gether on causes and circumstances upon which no correct and certain 
estimate could be formed. 

A ship loaded with special reference to the condition of the bar, at the 
time of loading, would have been no more certain of entering with her 
load, than a ship loaded as customary, with hers; and, if on her arrival, 
the vessel drawing the least water found, as she well might, enough of water 
to admit the vessel drawing the most, she would discover that she had 
refused taking more cargo, without any practical benefit resulting from it. 
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Tn a state of things naturally so uncertain, the view taken by the District 
Tudge is a reasonable one ; and rules founded in reason and common sense, 
and resting on sound, practical considerations, can be, at all times, safely 
adopted. The contract of affreightment did not, in the absence of any 
particular usage or custom, contemplate that the Success would draw no 
miore water than happened to be on the bars, when she was receiving her 
eargo. ) 
But the usage is relied on as having entered into the agreement, and it 
id urged that the non-observance of it justified the present action for 
damages. Weare not satisfied that any such usage or custom did exist, 
aotwithstanding the proof adduced to sustain it. 

It had not the requirements of article 3, Louisiana Code, to constitute 
a custom ; and the test laid down in Pratt v. Thatcher, 9 Peck, is lacking: 
*‘ When,” in that case, says Parker, C. J., ‘‘ the question is of a custom 
er usage,‘and it is not known to those who, from business and connec- 
tions, have the best means of knowing it, the ignorance of it is, in some 
sense, positive testimony of its non-existence.” 








It was certainly not known to any of the officers on the Success, nor 
does it appear to have been deemed obligatory, or even known to the 
agents of the line of ships in New York, plying between that city and 
New Orleans. On this point H. M. Allen, the master of the ship James R. 
Keeler (whose ship drew 17 feet 4 inches, and lay fifty-four days on the 
Bar), will inform us. He observes: ‘‘I made very strict enquiries as to 
the condition of the bars, of the agents of the line trading here (New 
Orleans), they receiving constant advices from here, and being best in- 
formed. They told me there was not the slightest risk, and even advised 
moe to load at eighteen feet ; that they had been loading at seventeen and 
a half, and eighteen feet, and that I was very foolish not to take in any 
miore cargo.” 


This was, indeed, singular advice, and still more singular conduct, given 
and observed by ship agents in the trade, had such a custom or usage in 
relation to loading been then (in January, 1859) existing at the port of 
New York. 


We attribute the unusual detention of the Success, like that of the 
James R. Keeler, at the bars, to their accidental and uncontrollable con- 
dition, unusually protracted in 1859, as the pilots all testify, and also to 
the consequent accumulation thereat of ingoing and outgoing ships; and 
we think that, as the Success had an ordinary draft of water, and not ex- 
ceeding the draft of ships loaded by the New York and New Orleans ship- 
ping agents, she cannot be deemed to have been unseaworthy in that par- 
ticular, when she left the port of New York. 


In the case of Boyle v. McLaughlin, the Court observes: ‘‘ The carrier 
ig not responsible for delay on the voyage on account of boisterous 
weather, or adverse winds, low tides, or the like.” These, says the Su- 
preme Court of the United States, in Olark etul. v. Barnwell et al.. 12 How. 
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283, ‘‘are dangers and accidents of the navigation over which he has no 
control, and against which his contract contains no warranty.” 

As was well observed by Marshall, C. J.,in Boycev. Anderson, 2 Howard, 
155, the law applicable to common carriers is one of great rigor, and 
though to the extent to which it has been carried, and in the cases in 
which it has been applied, like those referred to by the plaintiffs in this 
ease, we admit its necessity and policy, we do not think it ought to be 
earried farther or applied to new cases. 

We therefore deem the first and second points untenable. 

IIL. It seems to be conceded that the only possible means (every other 
one attempted having failed) of getting the Success over the bars, was by 
lightering her; and why was not this mode resorted to ? 

S. Porter, one of the witnesses (a coast pilot), says, in connection with 
this matter: ‘‘The months of February and March are the roughest 
months of the year at the Passes (and this is corroborated by other testi- 
mony), and there is danger attending the lightering of vessels during 
rough weather ; and when the sea is rough vessels cannot lie safely along- 
side of each other.” 

On the first arrival of the Success at Point a L’Outre, the master might, 
say the mates, perhaps, have procured a lighter for the Success, but the 
weather was then unsettled, and the detention may well have been sup- 
posed to be merely temporary. It was very unusual for vessels to lighter; 
and, as the cargo of the Success was a general one, and, in all probability, 
that part of the cargo uppermost was the most valuable (as the grain 
was in the lower hold), the most valuable part of the cargo would have 
been thus exposed by transhipment, in order to save the portion of it 
belonging to the plaintiffs. Itis true that four of the ships lying at the 
Passes, simultaneously with the Success, were lightered over the bars; 
but this was only ji/ly-four days after their arrivals, respectively; and 
under what circumstances they were lightered, we are not informed. 

The Success did, at the same time, make a similar attempt to lighter, 
but the only steamboat that could be procured for that purpose, had only 
room on her guards, and the captain of the Success very properly refused 
thus to risk his cargo. 

We do not, therefore, in view of all the circumstances, consider the 
master of the Success. blamable for not resorting to lightering to cross 
the bars. 

IV. It must be here observed, that the commodity shipped by the 
plaintiffs on the defendants’ ship was bona peritura. And it has been 

held ‘‘if the demaze has proceeded from an intrinsic principle of decay, 
~ naturally inherent in the commodity itself, whether active in every situa- 
tion, or only in the confinement or closeness of the ship, the merchant 
must as well as pay the freight, as the master and owners are in no fault; 
nor does their contract contain any insurance or warranty against such 
an event. 12 East. 318; 4 Camp. 119; 6 Taunt. 65; Abbott on Shipping, 
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But, if it can be shown that it might have been avoided by the use 
of proper precautionary measures, and that the usual and customary 
methods for this purpose have been neglected, they may still be held 
liable. And the samé rule applies in the case of damage on account of 
the humidity and dampness of the ship; which is, more or less, incident 
to all vessels engaged in trade or navigation, especially those upon the 
high seas. 12 Howard’s Rep. 283. : 

The matter to be now inquired into, therefore, is, did the persons in 
charge of the ‘‘ Success” bestow on the cargo such care, and pay such 
attention to it, whilst she was detained at the bars, as they should have 
done ? 

There is some discrepancy in the testimony on this point. On the one 
hand, the pilot who had charge of the vessel, and who says he was in her 
two-thirds of the time she lay at the Pass, never saw the hatches open 
but once, and that was when he ordered them to be taken off to trim the 
cargo; and that was on a bright, sunshiny day ; and the master of the 
Success himself, when late in March, or early in April, he was advised by 
one of the consignees to air the cargo, replied that he would attend to it 
when he returned. On the other hand, the entries in the log-book of the 
ship, which the first mate makes part of his evidence, show that some 
steps were taken in that direction. We will refer to this last statement. 


The ship reached Pass-a-Loutre on the 4th February, 1859. Between 
that day and the 13th of that month there had been some clear weather, 
and on the last day mentioned the hatches of the main deck were opened 
**to air the cargo.” Thence to the 22d March next following, the weather, 
generally, was foggy, cloudy and rainy. There were however during 
that period some fine days, viz: on the 10th, 14th, 17th and 19th, and the 
hatches were only again opened on the 22d March. 

On the 27th of March, there is an entry that the cargo was suffering 
from fog and heat. 

The weather during the detention of the ship was generally foggy and 
damp; yet there were some intervals of clear, fine, sunny days; but the 
dampness and humidity of the atmosphere necessarily penetrated into the 
Ship, and it, therefore, was of the utmost importance, in order to coun- 
teract its injurious effects on the cargo, that the ship should be aired and 
ventilated upon every suitable occasion and by every practicable means. 

The hatches of the main and lower decks, although the removal of the 
one on the lower deck occasioned some trouble in breaking cargo, should 
have been removed upon every possible occasion, and windsails intro- 
duced as often and effectually as possible; and neither of these things 
were done, as we conceive, as often and effectually as they should have ~ 
been. Up to the 22d March the hatches were only removed twice, and 
it was only on the 12th April that the hatches on the lower deck (the 
plaintiff’s grain being in the lower hold of the ship) were taken off. By 
diligent attention to this important and cautionary duty, no reason can 
be perceived why the plaintiffs’ grain, like that on the ship James R. 
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Keeler, which was delivered in excellent condition, should not have been 
delivered to them in like good order. 

The law discountenances negligence and want of care in common car- 
riers, who are required to transport goods and merchandize for: the 
public, carefully, safely and expeditiously. We do not hold the master 
and owners of the Success liable for damage to the plaintiffs’ grain on 
account of her protracted detention, which was unavoidable, and within 
one of the exceptions of the bill of lading; but for lack of due and proper 
care of the property during the time she was so detained. 

The difference in the weight of the grain as charged to the defendants 
on the one side, and credited to them on the other, is very satisfactorily 
accounted for. It underwent the heating process, which is the effect 
produced by the decomposition of vegetable matter. The heat subsides 
when the substance of the oats has utterly perished, the chaff or outer 
coating of the oats moulds and dries, and the grain becomes exceedingly 
light. It must necessarily be light, when there is no longer any substance 
in the grain. . 

It has been frequently held by this Court, that the value of merchan- 
dize at the port of destination is the basis of valuation in contracts of 
affreightment; and that when goods are damaged in transitu the market 
value of the goods, at the port of delivery, is the standard of damages. 
6N. S. 60, 7 L. 240, 4 A. 464, 10 A. 413, 11 A. 203, 11 A. 324. There is 
evidence in the record to show what was the market value of corn and 
oats in New Orleans when the Success should, without accident, have 
reached that port, say about the 8th February, 1859. 

On that day the value of oats of the quality of the plaintiffs’ was eighty 
cents per bushel, and of corn of the same quality ninety-five cents. 

It is not shown what those commodities were worth when the Success 
did arrive; but it appears that long after the 8th February the tendency 
was upward, and we think the first estimate may be safely assumed as 
the correct one. 

The demand of the plaintiff was for six thousand one hundred and 
forty-eight dollars and forty-six cents, which must be reduced to the sum 
of five thousand seven hundred and ninety dollars and twenty cents, to 
which last sum with legal interest we think he is entitled to judgment, 
notwithstanding ‘the receipt by him of the grain in its damaged state, 
which did not affect his legal rights. See Rathbone v. Neal, 9 A. 567. 

It is therefore ordered, adjudged and decreed, that the judgment of 
the Court below be annulled, avoided and reversed; and it is further 
ordered, adjudged and decreed, that judgment in solido be, and it is 
hereby rendered, in favor of Skipwith & Osborne (in liquidation), Samuel 
Smith & Co. and J. A. Lum & Co. subrogated to the rights of William 
D. Lewis & O’Neil, plaintiffs, and against Arthur Childs, master of the 
ship Success, and part owner thereof, and Joseph Day, Moses Chase, 
Joél Huston, D. E. Chase, Rebecca Sand, E. A. Child and J. O. Nathan, 
all part owners of the said ship Success, for the sum of five thousand 
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seven hundred and ninety and twenty-one hundredths ($5,790 21-100) 
dollars, less the freight on the grain, seven hundred and fifty-four ($754) 
dollars, with legal interest thereon, viz: five per cent. per annum from 
the seventh day of May, 1859, until final payment, with all the costs of 
this suit. 

It is further ordered that the plaintiffs’ lien and privilege, by virtue of 
the writ of attachment on the property seized, and also their lien and 
privilege on the ship Success created by law on vessels in favor of those 
whose goods and merchandize have been damaged while in possession of 
vessels under the contract of affreightment, be recognized and enforced. 
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As a general rule, the validity and effect of a contract are to be determined by the law of the place 
where it was made; if it is valid there, it is, under the general law of nations, valid everywhere, by 
the implied consent of the parties. But the rule is subject to the exception, that no nation is bound 
to recognize or enforce contracts injurious to its own citizens or subjects; and the enforcement, by 
one nation, of contracts made under the laws of another, rests on a principle of comity, which 
cannot be so far extended as to violate the positive legislation of the other. 

The legal damages for a failure to pay a stipulated amount in gold cannot possibly exceed thas 
amount in any lawful currency. 

PPEAL from the Sixth District Court of New Orleans, Howell, J. 
Durant & Hornor, for plaintiff and appellant,—Petitioner sues on a 
eharter party and bills of lading for the payment of freight and damages 
in gold, for the carrying of certain goods from Havana to New Orleans, 

$2,199 44. 

Defendants except to the captain appearing in this suit, pray over of 
his authority, and the names of his owners. 

This exception was overruled, and we think rightly. L.C. 3213. 

The answer is a general denial. Judgment was rendered for $1,399 44; 
interest and costs, virtually, payable in current funds; and from this 
judgment, after a labored effort to obtain a new trial, the plaintiff has 
appealed. 

The charter party is dated at Havana, 30th July, 1862. The parties to 
it are Galliano (the plaintiff) and Don Luis Petit. The important part 
of the contract reads as follows: 

‘‘On the faithful delivery of the cargo, the consignor promises to order 
payment of the freight in cash and without discount en efectivo (in hard 
money, real money, coined money, gold or Spanish milled dollars—not 
paper money,) in the port of discharge, at the rate of, etc., etc.” 

The sole point in the case is, shall we be paid in gold? Or shall this 
contract, made in Havana, and a law between the parties, be satisfied and 
paid, after the services have been rendered, by a few old rags and a little 
printer’s ink? The very statement of the proposition displays its ab- 
surdity. 
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Let us look at the reasons urged by the lower Judge for denying us the 
prayer of our petition. They are three in number. 

First—The charter party is not shown to have been made in behalf of 
defendants, nor knowledge thereof brought home to them prior to the 
institution of the suit; they are bound only by the bills of lading, which 
do not contain the stipulation to pay freight cash without discount en efec- 
tivo; and the evidence shows that when consignees are to pay the freight 
in specie, it is so stipulated in express terms in the bill of lading. 

The fact that the charter party and the bills of lading are connected 
and form one and the same transaction, results from the signature of 
Luis Petit to each one of the ship’s bills of lading, signed by him as 
charterer, ‘‘como cargador.” This proof is conclusive. ‘‘The charter 
party is the contract for the hire of the ship, and the bill of lading for the 
conveyance of the cargo. Kent, *207. 

‘The terms of hiring a ship are almost always confounded with the 
terms of carrying the goods, because the captain, who charters his ship 
as representing the owner, binds himself personally, at the same time, to 
take care of, during the voyage, and to deliver at the time and place 
agreed on, the goods in his charge. From this it generally results that 
instead of making a charter party, whose object is to prove that such a 
person has acquired the right of occupying the whole or only a portion of 
a ship, and then a bill of lading for the purpose of proving that such 
goods have been sent on board in conformity to the original contract, 
people generally content themselves with a bill of lading, which im- 
plicitly takes for granted and contains the first contract, just as every 
effect proves a cause. Besides, when the lading is done by the owner, it 
is impossible to have a charter party, since the owner cannot be the hirer 
of his own thing.” 3d Pardessus, 163; 2d Boulay Paty, 300. 

Nothing can be clearer than this. The charter party is the cause, the 
bill of lading the effect. It is similar to the case of a sum of money bor- 
rowed on mortgage, when notes are given for the re-payment of the loan. 
The act is the cause, the notes are the effect. To give the notes their 
legal operation can only be done by reference to the act. In the present 
case, should there be any discordance between the charter party and bills 
of lading, the cause must govern the effect. 

The fact that the bills of lading held by the defendants do not contain 
the words, ‘“‘Luis Petit, como cargador,” is readily explained, and is the 
natural result of the universal usage on this subject. 

Kent says (3d vol. *207): ‘‘ There are commonly three bills of lading; 
one for the freighter, another for the consignee, factor or agent abroad, 
and a third is usually kept by the master for his own use.” The bill of 
lading retained by the ship is never signed by the captain, for it is 
useless formality. He retains it for his own convenience, and if needful 
he may sign it at any time. 

In precisely the same way, Luis Petit ‘‘como cargador” places his signa- 
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ture to the ship’s bill of lading; but it is, with him, a vain formality to 
affix it to the bills of lading he retains. It is thus seen that this fact that 
the ship’s bills of lading are signed by the charterer and not by the cap- 
tain, and that defendant’s bills of lading are signed by the captain and 
not the charterer, is of no importance whatever in the decision of the 
ease. The ship’s bills of lading are signed by the charterer, and the 
charter party is unquestionably the contract of the parties. The bills of 
lading are only collateral: 1st Bell’s Commentaries, 542; Abbott on Ship- 
ping, *278, 321. 

And if there bea difference between the charter party and the bills of 
lading, the former governs the latter. Flanders on Shipping, 515; Abbott 
on Shipping, *278; Chitty on Carriers, *150. 

It is altogether inconsistent with the regularity of judicial proceedings, 
to permit a solemn contract in writing to be overthrown by vague evi- 
dence of an uncertain usage. 

The next ground taken by the Court below is: ‘‘The charterer bound 
himself and not the defendants, in the charter party.” 

This admits virtually our whole case. The bills of lading are identified 
with the charter party by the signature of Luis Petit ‘‘ como cargador.” 
The goods set forth in the bills of lading are the goods described in the 
charter party. The rate of freight is the same, except that the charter 
calls for payment en efectivo and the charterer bound himself to pay en 
efectivo by the charter party. 

The consignee is bound whether he acts in the capacity of principal or 
of agent. In either case, he is bound by the charter party; for it is his 
own act, or the act of his agent, for which he is liable. 

It is not contended that defendants have not received the goods, nor 
do they refuse to pay for the freight. The mere receipt of the goods 
makes them liable for the freight. By this act they obtained possession 
as owners. They never gave up their principal’s name. We are entirely 
at a loss to know how they can be permitted to satisfy their obligation 
by a payment ‘‘in current funds”—a term unknown to the laws of our 
country, vague and uncertain in its meaning, and destructive to all fair 
commerce. 

The contract was made in Havana, where the currency was Spanish, 
Mexican and South American gold and silver. The printed part of the 
charter party which reads ‘‘ al cambio corriente sobre Londres” was stricken 
out, because the contract was that the freight should be paid-in specie, 
etc., etc. He is as clear as the sun at noonday in his deposition ; and 
gives the law as well as the facts of the case, like an intelligent, upright 
business man. Compare his testimony with that of Luis Petit ! 





But the clause ‘‘he or they paying freight” was inserted for the express 
benefit of the ship owners. Sheppard v. De Bemales, 15 East. 565. 
Why should it be so construed as to work them an irreparable injury ? 


Michael Hahn and J. Magne, for defendants.—The defendants, who have 
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always been ready to pay in currency, deny to have ever contracted to 
pay otherwise, as shown by the bills of lading which are their only con- 
tract ; and deny having any thing to do with the charter party, which is, 
as to them, res inter alios acta. The judgment of the District Court was 
in favor of the defendants and the plaintiff has appealed. 

I.—There is nothing in the record connecting, in any way, the defen- 
dants with the charter party : and this is conclusive. 

But, says plaintiff : Petit, the charterer in Havana, signed my bill of 
lading como cargador (meaning as shipper,) and this fact is a sufficient 
link. We humbly think that it is no link at all. The chartering of a 
vessel is a commercial speculation of daily occurrence. The charterer 
expects to receive from the shippers or consignees a higher freight than 
the one he pays to the ship owner ; if he succeeds, he is a winner, if not 
he loses his expected profit ; and when he ships goods to his correspon- 
dents by the ship he has thus chartered he is merely, as to them, a shipper; 
and the consignees of the goods have obviously nothing to do with him 
but to pay the freight of the goods as per bill of lading ; and whenever 
the charterer acts for the account of the consignee, he states in the bills 
of lading that ‘‘ the freight is to be paid as per charter party.” Ruggles 
v. Buckner, 1 Paine C. C. Rep. 359. Certain lots of mahogany, 2 Sumner 
C. C. Rep. 590, 604. All this is notorious, agreeable to law, commercial 
usage and common sense. Whilst, according to the plaintiff's opinion, 
all the consignees of goods should be bound by a charter party to which 
they were not parties, and the very existence of which is unknown to 
them : a doctrine which is clearly unsound and untenable. 


It is here to be observed that art. 800 of the Spanish Codigo de Comer- 
cio, which is in force in Havana, requires the shipper to sign one bill of 
lading to be delivered to the master, and requires the master to sign as 
many as are required by the shipper: El cargador firmar& un conoci- 
mento que entregara al capitan ; el capitan firmara tantos quantos exije el 
cargador. Cod. de. Com., art. 800. Hence we see that the bills of lading 
offered in evidence by the plaintiff are signed by the shipper, p. 5 to 6; 
and those offered by the defendants, p. 47 to 59, are signed by the 
master. 


And the plaintiff himself was so well aware of the absolute want of 
connexion between the charterer Petit and the defendants that he asked 
from one of his witnesses in Havana, Cejas, p. 37, ‘‘ what were the legal 
relations between Petit and the defendants? or whether Petit was the 
agent of the defendants ?” to which the witness answered: ‘‘ that he 
knew nothing about it ”—and Cejas was the ship broker who negotiated 
the charter party between Petit and the plaintiff, and who signed it as a 
witness. 


Il.—Being only bound by our bills of lading, which stipulate that the 


consignees shall pay so many dollarsand cents for the freight of the goods 
delivered to them, it is obvious that we are bound to pay in the legal cur- 
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rency of the country—nothing more—and this we have offered to do, 
both before and after the institution of the suit. 

It is shown that other consignees of goods, received by the same ship, 
and whose bills of lading were of the same tenor as our own, paid their 
freight in currency without objection on the part of plaintiff. 


It is shown also that whenever the master intends to receive his freight 
in gold, in this country, for goods shipped in Havana, he stipulates in 
the bill of lading: ‘‘ payable in American gold.” Hence the irresistible 
inference is that, in this case, the master had intended to be paid for his 
freight in currency. 


Insuex, J. The present action was instituted by the master of the 
Sardinian brig Nuestra Senora Del Buen Camino, against the defendants, 
to recover from them, in gold, either coined or native, the sum of thir- 
teen hundred and ninety-nine dollars and forty-four cents, for freight of 
eertain merchandize, shipped in the port of Havana, on the said brig, by 
one Louis Petit, the charterer thereof, and consigned to the defendants 
in New Orleans. 

The plaintiff also claims the additional sum of eight hundred dollars 
in gold, being the stipulated penalty for non-compliance with the con- 
tract of charter party, and interest thereon from the 20th October, 1862, 
with special privilege on the property sequestered. 

The defendant excepted to the plaintiff’s right of action for want of 
alleged interest in the claim sued for, and because he is not the agent of the 
owners of the brig, and has no authority or power to prosecute the suit, 
and has not given the names of his constituents, the real plaintiffs in in- 
terest, assuch. This exception was overruled by the Court below, but, 
as our attention is not specially called to the exception, we presume it is 
waived. 

No objection is made to the plaintiff’s claim for freight, as to amount, 
but the defendants contend that they are only bound by the bills of 
lading, and not by the charter party ; and that what they do owe, is only 
exigible in the national currency of the United States (treasury notes), 
which they have offered to pay. 

This case must be goverened by the law of Louisiana, for, although 
the contract of affreightment was entered into in Havana, it was, by its 
terms, to be executed here. See the case of Beirne v. Pation, 16 L. 589. 

As a general rule, the validity and effect of a contract are to be de- 
termined by thelaw of the place where it was made; if it is valid there, 
it is, under the general law of nations, valid everywhere, by the implied 
consent of the parties. C. C. 10; Groves et al v. Nutt and wife, 13 A. 117. 

But the rule is subject to the exception that no nation is bound to 
recognize or enforce contracts injurious to its own citizens or subjects ; 
and the enforcement, by one nation, of contracts made under the laws of 
another, rests on a principle of comity, which cannot be so far extended 
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as to violate the positive legislation of the former. Mary v. Brown, 5 A. 
269. 

Viewed, then, as 2 local contract, it is, we think, immaterial whether 
the defendants’ obligation is to be controlled by the charter party or by 
the bills of lading. Whether by agreement it is to be satisfied in one 
species of currency or in another, it is sufficient reason for courts which 
recognize the laws of the United States as paramount, to refrain from 
specifying, in their judgments, in what particular kind of currency 
moneyed obligations are to be satisfied. - 

United States treasury notes, by the act of Congress of 25th February, 
1862, are not only made money, but they are a lawful tender for all 
species of debts, private as well as public, with some exceptions in the 
latter ; and, were courts to decide that nothing but one kind of currency, 
whether metallic or paper, should be received in satisfaction of their 
judgments, they would thus, by sustaining agreements to that effect, 
over-ride and disregard the very letter of the law. 

In some of our sister States, the question now under investigation is 
no longer an open one, either as to the constitutionality of the law above 
referred to, which we shall not question, or to the practical operation of 
thelegal tender act. 

In the Supreme Court of Michigan, in the case of Buchegger v. Schuliz, 
very lately decided and not yet reported, the whole subject involved in 
the present inquiry underwent a very careful and critical examination; and, 
as the view we entertain is therein upheld with great clearness and logi- 
eal accuracy, we refer to it, as an exposition of the law, applicable to the 
present case. 

The action alluded to was on a note given in 1862, for the sum of eight 
hundred dollars, of which, five hundred were to be paid in gold. The 
contract was proved, as also the fact that, at the time of the trial, gold 
was worth a premium of fifty per cent. in treasury legal tender notes ; 
and judgment was rendered by the Circuit Judge against the defendant, 
computed upon that basis. 

The ruling of the Supreme Court, on the appeal, was to the following 
effect : 

1. That a contract for a certain number of ‘‘dollars,” though stipulated 
to be paid in gold, is not a contract for gold as bullion or merchandize, 
but as money, and, therefore, payable in any lawful money. 

2. The acts of Congress, called the legal tender acts, do not merely 
eonfer a privilege on debtors for their benefit, but are measures of public 
policy, and the right under them to pay in any lawful money, cannot be 
waived, even by express consent. 

3. The measure of damages for non-performance to pay money, is the 
number of legal dollars, without regard to the stipulations, as to the kind 
of money by which the contract is to be discharged. 

The correctness of the conclusion reached by the Court, that a contract , 
for a delivery of so much gold in bullion, or by the ounce, or other quan- 
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tity, must not be confounded with one for the payment of so many dollars 
in coin from that metal, is so palpably evident as to need no argument to 
support it, and it is, therefore, needless for us to dwell longer on this point. 

In support of the ductrine taught in the second point, the Court 
remarks : 

Before the passage of the legal tender act, all contracts for the pay- 
ment of dollars generally were payable in gold and silver; because, by 
the statutes then in force, coin from those metals could alone be lawfully 
tendered in payment; and, as parties are supposed to make their con- 
tracts in reference to the existing law, all prior contracts were to be con- 
strued precisely as if the words ‘‘payable in gold and silver coin” were 
incorporated therein. 

And, if all such contracts may now be discharged by legal tender notes 
to the specific amount, we are unable to see why a contract which in- 
cludes this stipulation in its terms is not subject to be discharged in the 
same way. The rules which govern this case seem, to us, few and simple. 
. If legal tender laws were designed chiefly to confer upon debtors a privi- 

lege, there would be force in an argument that the class to be benefitted 
might waive the privilege of stipulation in their contracts. But these 
laws are also based in a great measure upon reasons of State policy, 
which, sometimes, to a considerable degree, control and disregard indi- 
vidual interest. 

The act in question was based exclusively upon reasons of a public 
character, which, in the opinion of the law-making power, imperatively 
demanded that treasury notes should be made equal in legal value to 
coin ; and parties have no more right to stipulate that their contracts 
shall not be governed by it, than thdse of a particular locality have to 
agree among themselves, that this orany other law, passed by the com- 
petent authority, shall not be in force in such locality. 

What shall constitute a dollar in money is fixed by the national law, 
which, as respects the subject, is supreme. 

The legal tender act not only made treasury notes money, but it made 
them a lawful tender for all private as well as most public dues. In doing 
80, it made these notes the legal equivalent for gold and silver coin to the 
same nominal amount. It is true that, at the stock boards, a difference 
is recognized, and that the holder of the coin may command a premium for 
it in notes; but this fact has no bearing upon the question when presented 
to the Courts, which must be governed by the law, if it has been enacted 
by competent authority. Moreover, gold and silver coin are seldom of 
equal value at the stock boards ; and, it is impossible for any law fixing 
a like legal value upon several species of money, to prevent fluctuations 
in their relative market values, caused by circumstances which no legis- 
lation can control. But these circumstances do not authorize the courts 
to recognize a distinction between gold and silver, or gold and treasury 
notes, when the paramount authority has declared that their legal value 
shall be the same. 
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The Courts have no power to render a judgment payable in one species 
of money only, and, therefore, a judgment rendered upon a note, paya- 
ble in gold, cannot be made payable in gold only, but must be for the 

yment of so many dollars, without specifying the kind. 

But, if it be for the payment of dollars generally, then it can be ren- 
dered only for the number of dollars mentioned in the note, and interest 
thereon ; since one dollar is legally just as valuable as any other dollar. 

The legal damages for a failure to pay a stipulated amount in gold, 
cannot possibly exceed that amount in any lawful currency; and, when 
a Court renders judgment for any greater damages, upon such a contract, 
it sets aside and disregards the legal tender act altogether. 

It is unnecessary to determine how such a stipulation, if made ina 
contract having a date anterior to that of the legal tender act, would be 
affected by that act; and whether it were competent for Congresa to 
pass a law which would violate the obligation of a contract. It suffices, 
in this case, that the contract was passed whilst the statute alluded te 
was in force ; and, to give it the effect claimed for it by the plaintiff, 
would virtually be to make the law yield to the contract, and not the 
contract to the law. 

For reasons, different from those assigned by the Judge of the lower 
Court, we affirm the judgment rendered by him. 

It is therefore ordered, adjudged and decreed, that the judgment of 


the lower Court be affirmed, and that the plaintiff and appellant pay the 
costs of appeal. 


Howe, J., rectised. 





Morrrz Srrewett v. Frora Burpeanm 


Subrogation takes place of riglit:— 

1. For the benefit of him who, being himself a creditor, pays another creditor, whose claim is pre- 
ferable to his, by reason of his privileges or mortgages; 

2. For the benefit of the purchaser of any i ble property, who employs the price of his purchase 
in paying the creditors to whom the hereditament was mortgaged; 

3. For the benefit of him who, beingbound with others, or for others, for the payment of the debt, had 
an interest in discharging it; 

4. For the benefit of the beneficiary heir, who has paid with his own funds the debts of the succession. 
5. The surety is discharged when, by the act of the creditor, the subrogation to his rights, mortgages 
and privileges, can no longer be operated in favor of the surety. 


PPEAL from the Sixth District Court of New Orleans, Leaumont, J. 
Shackleford and Field, for plaintiff and appellant. S. H. Torrey, for 
defendant. 

Laxzavve, J. The plaintiff claims of the defendant the sum of $2,217, 
composed of a note, dated April 29, 1861, payable on demand to plaintiff, 
for $717, money paid by plaintiff as security for defendent, to Doll & 
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Kathman, on 30th September, 1861, for house rent, and for which plain- 
tiff claims a subrogation to Doll & Kathman’s privilege, say $750, and 
money paid by plaintiff. for defendant, on the 23d July, 1860, to Mar- 
garet Thompson, being for the purchase money for certain furniture sold 
by said Margaret Thompson to defendant, and for which he claims the 
privilege of the vendor, $750. The plaintiff sued out a writ of provisional 
seizure upon the claim for rent, and a writ of sequestration upon the 
claim for furniture paid Margaret Thompson. 

The defendant first answered by a general denial. She admitted she 
executed her promissory note in favor of plaintiff for $1,000. That she 
‘was also indebted to plaintiff in the sum of $750, amount paid by him to 
Margaret Thompson. In the further sum of $750, paid by said plaintiff 
to her lessors, Doll & Kathman. That she was also indebted to said 
plaintiff in the sum of $717, as evidenced by her promissory note in favor 

‘of said plaintiff, dated 27th April, 1861, and due 4th June, 1861. She 
further answers that she has made many payments, which she details with 
dates, amounting in all to $2,813. She further avers that she has paid 
the said Stiewell, on his own claim, the monthly interest of 10 per cent., 
and that, under the suit of such interest, usurious and exorbitant, she 
has paid hini many amounts, which she details with dates, in all $1,460, 
and for which she claims credit ; and she claims a balance in her favor of 
$1,056, by way of reconvention. She also claims the further sum of 
$1,000 as damages for the wrongful sueing of the provisional seizure in 
this case. She prayed accordingly for judgment for $2,056. 

The case was submitted to a jury who found a verdict in the following 
words: ‘‘ We, the jury, find a verdict for the defendant;” and the court gave a 
judgment accordingly. 

The defendant took a rule upon plaintiff to show cause why the writs 
of provisional seizure and sequestration, should not be set aside on the 
following grounds : 

1. The petition and affidavit are not sufficient in law to authorize said 
writs. 

2. The affidavit is not true; the surety on the bond is not such good 
security as the law requires. 

The plaintiff was not the lessor of the premises and has not been sub- 
rogated to the rights of the lessors; because, it is not true that defen- 
dant attempted or intended, before or since the issuing of said writs, to 
remove the furniture from the premises. 

After a hearing, the Judge made the rule absolute, so far as to set aside 
the writ of provisional seizure, and dismissed it as to the writ of seques- 
tration. The ground for sustaining the rule in part, is that the evidence 
does not sustain the alleged conventional subrogation, nor establish that 
interest which accords a legal subrogation, and that it does not show 
that plaintiff was bound as a legal surety of defendant, but only that he 
paid the rent for certain months during defendant’s absence. The plain- 
tiff appealed from that decision against him. 
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The testimony upon that point is as follows : 

James Kathman, a witness, says: ‘‘I was the agent of Doll & Kathman 
for the collection of rent of the property rented by them to Flora Bur- 
dell. I recognize my signature on the receipts marked T, U, V, W and 
X. The money was paid by Mr. Stiewell for rent of houses on Custom- 
house street. Ido not know on what terms he paid the money; the 
parties were on good terms at the time. I received the money from Mr. 
Stiewell; I considered the money Mr. Stiewell’s money. Mr. Stiewell 
paid the money because he had promissed to pay it during her absence ; 
in fact, it was an arrangement between us all three. I was called there 
at the house, and F. Burdell told me that she was going to New York, 
and that Mr. Stiewell would pay her rent, to which Mr. Stiewell con- 
sented. I then called on Mr. Stiewell, who paid the rent monthly. The 
intention of Flora Burdell was to go to the North and Mr. Stiewell was 
to pay her rent during her absence. I cannot tell what object he had in \ 
paying the rent, but to get his money a on. Mrs. Burdell’s return. 
‘The document marked Y is signed by me.’ 

The five receipts given to plaintiff for the rent he paid in the absence | 
of defendant were adduced in evidence, each $150 for monthly rent due 
by said defendant. Our attention has not been called to any other 
ground contained in the rule. This testimony clearly shows that plain- 
tiff was considered as a surety of the strongest kind; it cannot be pre- 
tended that he wanted to give nemo premmitur denare ; besides, deferdant 
admits the debt in her answer; he was bound to pay, and, in doing so, 
he was subrogated by law to the right and privilege of the lessors. C.C. 
Art. 2157, No. 3. Besides, it is a well settled rule that a surety who pays ) 
the debt of the principal debtor, takes the lien and place of the creditor, 
so much so that when the creditor, by his own act, cannot subrogate the 
surety to the right and privilege inherent to the debt, the surety is dis- 
charged. OC. OC. Art. 3030. The District Judge erred. 

During the trial below, defendant offered in evidence, a note signed by 
her to her own order, and endorsed by her, dated 20th April, 1860, for 
$1,000, payable in six months, to the introduction of which plaintiff 
objected, on the grounds that said note was not pertinent and did not 
shed any light upon any issue in the case; and the Court admitted said 
note, and a bill of exceptions taken to the decision of the Court. The 
defendant had given a statement of their account, and she had charged 
herself with the amount of said note to the credit of plaintiff, it was then 
proper for her to show that she had taken it up. We believe, under this 
circumstance, it was properly received. The other bill of exceptions to 
the testimony of John Honhort, we cannot sustain : the objections were 
more to the effect of said testimony than to its admissibility. 

We have carefully examined the testimony and we are not satisfied 
that defendant has proved the payments and other matters by her set up 
in her defence. We think that justice requires that the case should be 
remanded to be tried according to law. 
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It is therefore ordered, adjudged and decreed, that, that part of the 
judgment of the lower Court, so far as it sets aside the writ of provis- 
sional seizure, be amended and reversed, and the provisional seizure 
reinstated. It is further decreed that the verdict of the jury be set aside 
and the judgment of the Court upon it annulled and avoided, the defen- 
dant and appellee to pay the cost of appeal. 


Hyman, C. J., and Howett, J., recused. 








Tuomas Muniican v. Danren MvuLiican. 


Every mechanic, workman, or other person, doing or performing any work towards the erection, con- 
struction or finishing of any building in this State, erected undera contract between the owner 
and builder, or other person, whether such work shall be performed as journeyman, laborer, cart- 
man, sub-contractor or otherwise, shall have a privilege upon the building. 


PPEAL from the Third District Court of New Orleans, Duvigneaud, J. 
Clarke & Bayne, for defendant and appellant. 


M. Grivot and A. Pitot, for plaintiff.—The law says : ‘‘ Every mechanic, 


workman or other person performing any work towards the erection, con- 


struction or furnishing,” etc. If the lawgiver had to name all capacities 
of persons who may be employed by a contractor, the omission of one 
would have had the effect of depriving that one of a privilege which it 
was the intention of the Legislature to confer upon him ; and itis evi- 
dent that the phraseology intended to secure such privilege to all those 
employed by the contractor in the erection of the building. If it were to 
apply only and exclusively to mechanics and workmen, it was useless to 
insert the words ‘‘ or other person.” Certainly, those words do not mean 
mechanics or workmen, who are already specially named, but must neces- 
sarily apply to persons not mechanics nor workmen, viz: ‘‘ any other per- 
forming any work towards the erection of the building.” Unless it be 
maintained that a superintendent who orders the work in every part of 
the building, examines the materials furnished, corrects the errors made, 
and in fact supervises the whole work, is not performing some work to- 
wards the erection and construction of a building, I cannot understand 
the objection made to the privilege awarded by the judgment. Under 
the point made by the defendant it would be necessary to be a méchanie 
or a workman of the lowest grade, and then the words ‘‘ other person,” in 
the law, become void of sense and of no effect. 

The statute uses other words which would also have to be cancelled and 
annulled. It says: ‘‘ Whether such work shall be performed as journey- 
man, laborer, cartman, sub-contractor or otherwise.” We see here that 
the sub-contractor is included ; certainly he is not bound to work as a 
bricklayer or a carpenter ; he may be sub-contractor, and have the work 
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done by mechanics and workmen ; therefore, the law is not solely in favor 
of mechanics and workmen. But again, here, instead of a nomenclature 
of all the persons who may be employed, the law says : whether the work 
be done as sub-contractor or otherwise. Certainly, the superintendent is 
performing work towards the erection of the building, otherwise than 
those named, it is true, but much more in accordance with the meaning 
of the law than the sub-contractor, who may never put his hand to the 
work contracted for. Such an interpretation would be going too far, 
principally when there is no straining of the interpretation of the words, 
‘or other person” and ‘‘ otherwise,” in their application to the superin- 
tendent of a building, employed by the contractor, and upon whom he 
places all the responsibility of the work done for him. 

In the suit of Hogg v. Taliaferro, 10 A. 562, the case was that of a fore- 
man. The foreman is not named in thestatute. The foreman, ona large 
building, from what we all know of his various duties, may not effectually 
work with his hands on the building. He is not, however, deprived of 
the privilege. Why would a man, having a more extensive supervision 
and a much more heavier responsibility, be deprived of the same right 
when he renders services of the same character, under a law which, after 
naming mechanics and workmen, says: ‘‘any other person,” whether 
such work be done by so and so, “‘ or otherwise.” 

The law was made to protect all persons working under the contractor 
and looking to him for the payment of their services. Any exclusion of 
any such persons, not specially named, would be unjust, and unwarranted 
by the principles relative to the interpretation of lawe. 

‘** A construction which would render important expressions of the law 
useless and of no effect cannot be adopted ; effect must be given, if pos- 
sible, to every expression.” Hennen’s Digest, p. 829, No. 5, cases cited. 

‘*Even when a law is clear and unambiguous, the letter may be disre- 
garded with the honest intention of seeking its spirit.” Hennen’s Digest, 
p. 830, No. 19, cases cited. ' 

‘* In the interpretation of a statute, the intention of the law is to be de- 
duced from a view of the whole, and of every part of the statute, taken 
together.” Hennen’s Digest, p. 832, No. 31. 

‘* A statute must be construed with reference to its object, and if this 
be inconsistent with the precise words of the statute, the latter must yield 
to the controlling influence of the will of the Legislature resulting from 
the whole.” Hennen’s Digest, p. 832, No. 40. 


Lasavve, J. The plaintiff claims of the defendant the sum of $2,010, 
with interest ; for this: that, in November or December, 1857, Ellen 
Sheridan, know in religion by the name of Sister Theresa, Superioress of 
the Society of St. Vincent de Paul, and others, undertook to erect a hos- 
pital in this city, under the name of Hotel Dieu, and made arrangements 
with said Daniel Mulligan for the building of said hospital ; it being un- 
derstood at the time that petitioner should have the supervision of, and 
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_ give his professional attention to the erection of said building, either in 


the capacity of partner or as sole superintendent ; that petitioner gave 
his attention as architect and builder to the erection and construction of 
said building during one year, three months and fifteen days, at the rate 
of five dollars per day, exclusive of Sundays. 

The defendant answered by a general denial. The District Court, after 
hearing the testimony, gave judgment in favor of plaintiff for $1,905, 
without interest, with mechanic’s privilege on the money seized in the 
hands of Sister Theresa. 

The defendant appealed. 

The testimony shows that plaintiff was generally present at the work 
and erection of the said building, called Hotel Dieu, giving instructions. 
to workmen and supervising the construction. It appears, then, that the 
plaintiff acted as superintendent ; but it is not clearly demonstrated when 
he commenced and ended his labor, so as to allowhim five dollars per day 
for 381 days, it being proven, by some witnesses, that five dollars per day 
is generally the compensation granted to superintendents of buildings. 
The testimony is not satisfactory in every respect, and we do not feel au- 
thorized to allow plaintiff a compensation by the day. We will adopt the 
testimony of John Roy and George Purves. They both state that five 
per cent. on the cost of the building is an ordinary charge as a compensa- 
tion for a superintenden to the erection of buildings. According to the 
contract, the cost of the building was $33,975, making a compensation of 
$1,698 75. 

The defendant has contended that the plaintiff has no privilege or me- 
chanic’s lien as superintendent. We are not of that opinion. The act of 
1855, 3 1, enacts that ‘‘every mechanic, workman, or other person, doing 
or performing any work towards the erection, construction or finishing 
of any building in this State, erected under a contract between the owner 
and builder, or other person, whether such work shall be performed as 
journeyman, laborer, cartman, sub-contractor or otherwise.” * * * * 
This law is very clear in spirit and letter, and leaves no doubt as to the 
intention of the lawmaker. 

It is therefore ordered and adjudged that the judgment of the District 
Court be reversed and annulled ; it is further ordered and adjudged that 
the defendant and appellant pay to the plaintiff and appellee the sum of 
sixteen hundred and ninety-eight dollars and seventy-five cents, with legal 
interest from the 2d September, 1859, till paid, with mechanic’s privilege 
or lien on the money seized in the hands of Sister Theresa, the defendant 
to pay the costs in the District Court, and those of appeal to be by the 
plaintiff. 
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Joun W. Buackman v. Jonn Hoey. 


In every contract a tender of the article is necessary to put the party in default; and it is at the 
risk of the vendor until it is so tendered. 

It is equally necessary that the plaintiff should put the defendant in default before bringing his 
action. 


PPEAL from the District Court of the Parish of Jefferson, Cazabat, J. 
S. Preston and S. Myers, for defendant and appellant. 


Buchanan & Gilmore, for plaintiff.—Defendant’s answer acknowledges 
the contract, but pleads that it was not he, but plaintiff, who had violated 
his obligations ; that, at the time stipulated, defendant was ready and 
willing to deliver the bricks as stipulated ; but that plaintiff refused to 
receive the same ; demanded to be paid in money for the tuition of de- 
fendant’s sons, and dismissed the boys from the college, because defen- 
dant would not consent to pay in money as demanded ; and that the 
bricks thus refused were afterwards seized to the use of the Government, 
and lost to defendant. The answer concludes by a prayer in reconvention 
for one thousand dollars damages against plaintiff. 

The Court thus perceives that both parties rely upon the contract, and 
claim damages for its violation, the plaintiff alleging a passive violation 
by defendant, and defendant an active violation by plaintiff. In review- 
ing the evidence, we first call the attention of the Court to the proof of 
putting in default of the defendant by plaintiff. This proof is found in 
the letter written by plaintiff to defendant, dated 9th February, 1864, 
ana the testimony of John Smith of the delivery of said letter to defendant. 

The present suit was instituted on the 5th of March, 1864, about a 
month after the putting in default. By the terms of the contract, the 
whole of the bricks were deliverable by the 19th of January, 1863, con- 
sequently, plaintiff had waited a whole year upon the defendant before 
taking measures to enforce his rights. 

It should also be remarked that the answer states that defendant was 
ready to deliver the bricks at the time stipulated in the contract, ete. 
Now the contract stipulated for their delivery, one-half on the 19th Octo- 
ber, 1862, and one-half on the 19th of January, 1863. Both these dates, 
and particularly the latter, were after the Government seizure, of which 
Kage speaks. Yet, defendant alleges that he was ready to deliver at those 
dates, and that plaintiff refused to receive. 

The claim of a thousand dollars damages in reconvention is simply 
ridiculous. If defendant had proved a tender of the bricks, and, upon 
a refulsal to receive them, a deposit of them, made with legal formalities, 
the bricks would have been at plaintiff’s risk, and defendant would have 
been discharged of his obligation. C. P. Arts. 408, 411, 412, 413, 414 
In such a case, the bricks would have represented the amount of the 
obligation, and no more. But, in defendant’s theory, those bricks, which 
have never been tendered, and never deposited, having been lost to him 
by force majeure, represent, not only the amount of his obligation, but 
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one thousand dollars more, which he asks to be allowed to recover from 
plaintiff, and thus to be a gainer to that extent by this pretended confis- 
cation of his property. 

LaxzavuveE, J. The plaintiff claims of the defendant the sum of $565, for 
tuition of defendant’s sons. 

On the 19th July, 1862, the parties entered into an agreement, by 
which, the defendant obligated himself to deliver, on lots of plaintiff, in 
Bouligny, City of Jefferson, 56,500 bricks, of good quality ; one-half 
within three months, and the other half within six months, from the date 
ef the contract, and, in consideration thereof, the plaintiff obligated him- 
self to educate the three sons of the defendant, at Dolbear’s Commercial 
College, in the commercial course, and two of them in the full course of 
English. 

The plaintiff avers that, pursuant to said contract, the three sons of de- 
fendant entered said college, as foliows : Hennen, on the 21st July, 1862; 
John, on the 22d July, 1862; William, on the 13th October, 1862, and 
continued to attend until the following dates, when they ceased to attend 
said college : Hennen, -on the 26th May, 1863; John, on the 26th Sep- 
tember, 1862; William, on the 27th May, 1863. 

The answer contains a general denial; admits the contract, but states 
that defendant was ready to deliver the bricks according to contract, and 
that plaintiff refused to receive them, and demanded money ; and that the 
bricks were afterwards seized by the Government; and that defendant, 
having refused to pay money, the plaintiff dismissed defendant’s sons. 

The District Court gave judgment against defendant, in favor of plain- 
tiff, for $500, with interest from judicial demand. 

The defendant appealed. 

The defendant failed to show that he had made a tender of the bricks 
to the plaintiff; consequently, the bricks were at the risk of the defen- 
fendant. The plaintiff, before bringing this suit, put the defendant in 
default. The Court below was of opinion that plaintiff had made out his 
case; and, after having carefully examined the testimony, we are of 
opinion that justice has been done. 

Judgment affirmed, with costs. 
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Svtcession or Louise Harpory, Widow of Girodean. 


The law declares that the curator of an interdicted person cannot borrow money for such person, with- 
, Out the authcrity of the Judge, granted on the advice of a family meeting ; and it further declares 
that whatever is done, in contravention of its prohibition, is void. 


PPEAL from the Second District Court of New Orleans, Whitaker, J. 
Castera, and Durant & Hornor, for Boisdoré, opponent. 


Duplantier, and Fellows & Mills, for appellant.—The question in this 
case arose on the trial of the opposition of Boisdoré to the application of 
Theo. Drouet, for the curatorship of this estate. 
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_ As stated by the Court, in its reasons for judgment, the only question 
was, whether Boisdoré was a creditor or not. 

. The deceased had been for many years an interdict, by reason of in- 
sanity, and her estate, of some $17,000, was administered by one Aicard. 
The property was all improved, and bringing in quite a revenue. The 
debt alleged to exist in favor of Boisdoré was for money claimed to have 
been borrowed of him by Aicard, for the benefit of the interdict. The 
curator, Aicard, had never rendered an account of his curatorship, and 
there is no proof that there was ever any necessity for his borrowing 
money of Boisdoré, or any one, for the benefit of the interdict. He had 
no authority by family meeting, or order of Court, to borrow, and no ne- 
cessity was shown to exist. 

If, then, Boisdoré loaned money to Aicard, it was for his own use ; and 
although he might sign his name to a note, with curator attached, it proved 
no liability of the estate of Hardoin to the payee. Boisdoré loaned the 
money to Aicard, and to him alone, and although that identical money 
might have been used to pay taxes, or make improvements on the pro- 
perty of Hardoin, it may have, and probably only did, make up a defi- 
ciency in the account of Aicard with the estate of the interdict, and could 
not be a debt of this succession. 








Hyman, C. J. Jean Batiste Francois Boisdoré opposed the application 
of Theodule Drouet to be appointed curator of the vacant succession of 
Louise Hardoin, deceased, on the ground that he, Boisdoré, was a creditor 
of the deceased, and, as such, had a better right than Drouet to be 
appointed. 

He prayed that Drouet’s application be rejected, and that he be ap- 
pointed curator. 

The Court rendered judgment sustaining Boisdoré’s opposition ; from 
this judgment Drouet appealed. 

The deceased, while living, was interdicted, and a curator was appointed 
for her. 

This curator borrowed money from Boisdoré to enable him to pay a 
debt of his’ward. 

The money was applied by the curator to the payment of the debt. 

It is not pretended that the money was borrowed by authority of the 
Judge, or on the advice of a family meeting. 

The law declares that a curator of an interdicted person can not borrow 
money for such person without the authority of the Judge, granted on the 
advice of a family meeting; and it further declares that whatever is done, 
in contravention of its prohibition, is void. See Civil Code, Arts. 402, 
348, 12. 

The interdicted person was not. benefited by the loan. The extinguish- 
ment of the debt by the curator, with the money borrowed, gave him, the 
curator, not the opponent, a right to claim of his ward the amount, as, an 
advance made to her. 
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The opponent can not, therefore, invoke the equitable principle of the 
law, that no one shall enrich himself at the expense of another. 

The manner in which the money was borrowed being prohibited, oppo-. 
nent did not become, by the loan, a creditor of the interdicted person. 

He has shown no better right in law than Drouet to be appointed 
curator of the vacant estate. 

It is therefore ordered, adjudged and decreed, that the judgment of the 
District Court be avoided and reversed ; that the appointment of Jean 
Batiste Francois Boisdoré, curator of the vacant succession of Louise Har- 
doin, deceased, be annulled. 

4t is further ordered, adjudged and decreed, that Theodule Drouet be 
appointed curator of said vacant estate, on his complying with the require- 
ments of the law. 





Ropert W. Rayne v. Davin Tayuor. 


In the assessment of damages, in cases of offences, quasi-offences and quasi-contracts, much discre- 
tion must be left to the Court or jury. 


PPEAL from the Second District Court of New Orleans, Morgan, J. 
Singleton & Clack, for plaintiff. Randall Hunt, A. N. Ogden, and 
Durant & Hornor, for defendant and appellant. 


Jonzs, J. This is a libel suit. The defence was a justification of the 
truth of the facts, alleged in the petition to be libellous. Upon the trial, 
before a jury, the plaintiff obtained a verdict against the defendant for 
$11,820 01; which verdict, upon appeal, was set aside by this Court, upon 
the ground that the lower Court refused to instruct the jury : ‘ that, if 
the jury found, from the evidence, that the facts stated by the defendant 
in his answer were substantially true, there can be no verdict of damages 
against him.” Upon a second trial before a jury, after the cause was re- 
manded, the defendant had the full benefit of this instruction; but, never- 
theless, the jury again rendered a verdict against him for $7,500, from 
which this appeal was taken. C. C. Art. 1928 declares that, ‘‘in the as- 
sessment of damages, * * * in cases of offences, quasi-offences and 
quasi-contracts, much discretion must be left to the Court or jury.” 

In the exercise of a sound legal discretion, we would be authorized to 
reduce the damages of a jury when excessive ; but the facts of this case 
do not warrant our interference in this respect. 

Judgment is therefore affirmed, with costs. 
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V. Lacrorx v. CHartes DERBIGNY. 


Every marriage contracted in this State, superinduces of right, partnership or community of acquets 
or gains, if there be no stipulation to the contrary. 

All property hereafter acquired in this State by non-resident married persons, whether the title 
thereto be in the name of either the husband or wife, or in their joint names, shall be subject to 
the same provisions of law which now regulates the community of acquets and gains between citi- 
zens of this State. 

Husband and wife are prohibited from contracting with each other except for certain specified 
purposes. 

A pledgee of a promissory note to secure a certain sum on it, cannot deprive the maker of all equi- 
tabie defence against the payee, who is still a part owner thereof. 


PPEAL from the Sixth District Court of New Orleans, Howell, J. 
Durant & Hornor, for plaintiff. Cyprien Dufour, for defendant and 
appellant. 

Hyman, C. J. Defendant is appellant from a judgment condemning 
him to pay plaintiff the sum of $1,648, with eight per cent. interest there- 
on from 2d March, 1863, cost of protest and cost of suit. 

The judgment is based on a promissory note made by defendant in 
March, 1863, payable six months after date to order of Auguste Damerest. 

In argument it was admitted by defendant’s counsel, that plaintiff was 
entitled to judgment for $800 with interest and cost; we are therefore 
exempted from the necessity of enquiring whether plaintiff has an inter- 
est in the note to that extent, whether the debt is divisible, or whether 
others should be made parties to this suit. 

The note was endorsed in blank, and before its maturity was pledged 
by the wife of Damerest to plaintiff for the purpose of securing the pay- 
ment of her note, owned by plaintiff, for $800. In the act of pledge she 
styles herself Ida Richer, but the evidence discloses that she and Dame- 
rest lived together as husband and wife and recognized each other as 
such. There is no evidence to cause a doubt of this relationship between 
them. Indeed the attorneys of plaintiff, in argument, admitted that Dame- 
rest and Ida Richer were husband and wife before the note sued on was 
given. 

Defendant in his answer averred want of consideration, and that Dame- 
rest was the owner of the note. The note, if valid, was, at the time it was 
given, community property of Damerest and wife. See Civil Code, Arti- 
cles 2369, 2371. 

The evidence introduced, if it should not be contradicted, would. prove 
that no consideration was given for the note. 

Husband and wife are prohibited from contracting with each other, 
except for certain specified purposes, and as it is not shown that the note 
was transferred by Damerest to his wife for one of these purposes, the 
presumption is that it belonged to the community of which he has the 
control. See Civil Code, 1784, 2421, 2373. 

There is no evidence that Demarest parted with the remainder of his 
interest in the note to plaintiff. On the contrary, it is shown by an agree- 
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ment between plaintiff and Damerest’s wife, entered into subsequently to 
the pledging of the note, that it should be placed in the hands of the 
attorneys who brought this suit, for collection, and out of the collection 
plaintiff was to be paid the amount of the $800 note owing by her to him. 

No provision in this agreement is made for the excess of the collection 
over Mrs. Demarest’s indebtedness. 

The plaintiff’s claim, that he is the sole owner of the note, is not 
established by the evidence; and he cannot, by being pledgee to secure 
asum for less than half of the amount for which the note was given, 
deprive the maker of all equitable defence against the payee, who is still 
a part owner thereof. See 3 Rob. Rep. 146. 

It is therefore ordered, adjudged and decreed, that the judgment of the 
lower Court be avoided and reversed; and it is further ordered, adjudged 
and decreed, that plaintiff recover of the defendant the sum of eight hun- 
dred dollars, with interest thereon at the rate of eight per cent. per 
annum, from the second day of March, 1863, till paid, three dollars and 
seventy-five cents cost of protest, and the cost of suit in the District 
Court; the cost of appeal to be borne by plaintiff ; reserving to the defen- 
dant the right of any equitable defence that he may have against the 
payee of the note. 

Howe, J., recused. 








F. E. Ropertson v. Green & BRUMMELL. 


Interest can only be allowed from the date of the judgment liquidating the damages in an action 
of trespass, not from judicial demand. 


PPEAL from the Fourth District Court of New Orleans, Price, J. 
Simonds & Fenner, for plaintiff. Paxton, for defendants and appellants. 


Howett, J. This is an action of trespass, to recover the value of tim- 
ber and wood, cut and carried from plaintiff’s property, by .and for the 
use of defendants. 

The defence is a general denial, and the prescription of one year. 

The written agreement between plaintiff and Green, one of the defen- 
dants, takes the case out of the prescription pleaded ; and we concur further 
with the District Judge, that the testimony of the witnesses, independently 
of the informal award in the record, establishes the quantity and value of 
the timber and wood in question. 

Plaintiff has joined in the appeal, and asks that the judgment be 
amended so as to allow interest from judicial demand. It is now settled 
that interest on such claims can be allowed only from the date of the 
judgment liquidating the damages. See 6 A. 569; 10 A. 33. 

It is therefore ordered, adjudged and decreed, that the judgment of the 
lower Court be amended so as to allow five per cent. interest thereon, from 
19th January, 1861, the date on which it was rendered ; and that, as thus 
amended, it be affirmed, with costs in both Courts. 
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G. Hourzman v. L. Mimavpon. 


A legal agreement is a concurrence of two minds upon the object and consideration of a contract 
The will of both parties must unite on the same point. 
A claimant must establish his claim with legal certainty. It is not enough that he make it 
probable. 
PPEAL from the Second District Court of New Orleans, Whitaker, J. 
Fellows & Mills, for plaintiff. Durell and Dufour, for defendant and 
appellant. 

Howe, J. Plaintiff claims from the defendant the sum of $5,200, as 
balance due, under a special agreement, in the sum of $5,550, for services 
as engineer, in repairing and superintending the repairs of the machinery 
of two plantations, ‘‘Estelle” and ‘‘Front,” in the parish of Jefferson, 
belonging to defendant, being $3,300 for the ‘“‘Front” (of which, $350 is 
admitted to be paid), and $2,250 for the ‘‘Estelle” plantation. The 
agreement is alleged to have been made about the Ist of April, 1861, and 
the contract completed by the 12th November, same year. 

Defendant pleaded the general issue, and judgment was rendered in 
favor of plaintiff for the sum of $4,650, the exact amount of the contract, 
in the opinion of the Judge a quo, not having been shown, but that it 
exceeded the sum of $5,000, which amount he adopted, deducting the 
$350 paid on account, from said sum of $4,650. 

The case rests solely upon facts, and, after a careful review of the evi- 
dence, we are unable to concur in the conclusion of our learned brother 
of the District Court. 

It will be observed that, the plaintiff sets out, with great particularity, 
the work to be done, and the price to be paid on each plantation. Only 
one witness was present, when the alleged agreement was made ; and his 
testimony is too general and indefinite in its character, and insufficient 
in law, to establish the contraet declared upon. He testifies only to 
general remarks of the parties about doing a job, of which they had pre- 
viously been talking: ‘‘the repairing of some machinery on the two 
plantations.” He does not describe the work, or fix the price. True, 
he says, the price was to be over $5,000; how much over, he does not 
say. Weare unable, from his testimony, to ascertain what kind and 
amount of work plaintiff was to perform, or what remuneration he was to 
receive. A legal agreement, a concurrence of two minds upon the object 
and consideration of the contract, is not shown; and, without this, there 
is no contract which can be enforced as demanded. ‘The will of both 
parties must unite on the same point.” 

The testimony upon the demands made of defendant does not remove 
the uncertainty nor show corroborating circumstances to complete the 
sufficiency of the evidence. It does not enable us to determine whether 
the work was done under a quantum meruit, or a special contract. A 
plaintiff must establish his claim with legal certainty. It is not enough 
that he make it probable. The application of this principle is appropriate 
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here, as the record shows the significant fact that the plaintiff was, at the 
time the alleged contract was made, and had been, for months, in the 
employment of defendant, as an engineer, at the rate of $100 and $135 
per month, while the contract sued on makes his computation for his 
individual services only considerably over $700 per month; $5,550 for the 
labor of about seven months. Some of the witnesses say he completed the 
repairs on the machinery about the end of October, and he begun them 
in the early part of April, of the same year. 

' We are clearly of the opinion that plaintiff has failed to make out his 
case. 

It is therefore ordered that the judgment of the lower Court be avoided 
and reversed ; and that there be judgment in favor of the defendant, as 
in case of nonsuit, with costs in both Courts. 








Avueustus ArmsTrrone v. W. G. BAKEWELL. 


The place in which asuccession is opened, is, and in future shall be held to be, as follows, notwith- 
standing any former law to the contrary: In the parish where the deceased resided, if he hada 
domicil or fixed place of residence in the State; in the parish where he left landed property, if he 
had neither domicil nor place of residence in the State; or in the parish in which it appears from 
the inventory that his principal property was situated, if he had property in several parishes; in the 
parish where he died, if he had no certain or any fixed property. C. P. 929. 

PPEAL from the Second District Court of New Orleans, Morgan, J. 
Ad. D. Dapré, Jr., and J. Q. Bradford, for plaintiff. Hynes & Gor- 
don, for defendant and appellant. 

Lasavve, J. The plaintiff alleges that he is duly qualified as curator 
to the vacant succession of Henry Ackerman, who was domiciled in the 
Parish of St. Bernard, and that he was appointed by the District Court 
of the Second Judicial District of Louisiana, holding sessions in said 
Parish of St. Bernard. 

That subsequently to petitioner’s application W. G. Bakewell applied 
to the said Second District Court of New Orleans to be appointed, and 
was, after publication, appointed curator to the same succession. He 
avers that the judgment appointing said W. G. Bakewell curator, is null, 
for this: That the said Ackerman died domiciled in said Parish of St. 
Bernard, and the said District Court of New Orleans had no jurisdiction 
over the said estate. He further alleges that the said Bakewell was justly 
indebted to the said deceased in the sum of $441 35, balance due upon 
a note. 

The plaintiff prayed that the judgment appointing said Bakewell be 
annulled, and that there be also a judgment decreeing said Bakewell to 
pay plaintiff, as curator, the said sum of $441 35, with interest. 

The defendant answered in substance by a general denial, and pleaded 
specially that the deceased died in New Orleans. The Court below, after 
hearing the testimony, gave judgment as prayed for. The defendant 
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This case depends entirely on matters of facts as to where was the 
succession of the deceased opened. The Judge who tried the case below, 
was satisfied that the said succession was opened in the Parish of St. 
Bernard, and not in New Orleans, under his own jurisdiction, and accord- 
ingly annulled his judgment appointing said Bakewell, and also ordering 
said Bakewell to pay plaintiff as prayed for. 

We see no reason to reverse the judgment appealed from, and it must 
be affirmed. C. P. Art. 929. 

It is therefore ordered and decreed, that the judgment rendered below 
be affirmed, with costs. 











Same Case—On a REHEARING. 


Laxpavve, J. In this case, a rehearing has been granted, on the 
ground that the judgment of this Court had been prematurely rendered, 
and before the delay of one week, granted to the appellant to file his 
brief, had expired. ; 

We have re-examined the case, and we are satisfied that the judgment 
first pronounced was correct. 

It is therefore ordered, adjudged and decreed, that the judgment of the 
lower Court be affirmed, with costs, as it was by the judgment heretofore 
rendered in this case. ; 
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The tradition or delivery is the transferring of the thing sold into the power and possession of the 
buyer. 

The tradition or delivery of movable effects takes place either by their real tradition, or by the 
delivery of the keys of the buildings in which they are kept; or even by the bare consent of the 
parties, if the things cannot be transported at the time of sale, or if the purchaser had them already 
in his possession under another title. : 

The seller is not bound to make a delivery of the thing, if the buyer does not pay the price, and the 
seller has not granted him any term for the payment. 


PPEAL from the Third District Court of New Orleans, Hiestand, J. 

H. Train, for plaintiff.—On the 25th August, 1862, the plaintiff caused 
to be sold at auction, through Guinault, the cows, etc., of his dairy 
establishment, the terms of which sale were six months credit for approved 
endorsed notes, to be furnished prior to the delivery of the cows sold. 
Defendant Caze became the last and highest bidder of a cow and a calf 
for $184, and of two other cows for $222, making in all $306. Two or 
three days after the sale, the said Caze, without having complied with the 
terms of the adjudication, by furnishing his notes, with a satisfactory 
endorsement, went to the place where the sale was made, and in the 
absence of the plaintiff, and without his consent, took surreptitious pos- 
‘session of the cows and calf adjudicated to him, drove them away, and 
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subsequently P. Canter, the other defendant, was found in posgegsion 
of one of the cows, the one which had the calf. It was sequestered by 
plaintiff while in Canter’s possession, who bonded the same. The calf 
having been previously sold by Caze to another unknown party for twen- 
ty-five dollars. 

Upon such a showing, the District Court gave judgment in plaintiff’s 
favor, against P. Canter, for the restoration of the cow found in his 
possession and sold to him by Caze, as alleged, and in default thereof to 
pay $159 to plaintiff. From that judgment Canter has appealed. The 
laws are abundant for its affirmance. C. C. 3472, 3473, 3474; 4 N. S. 288; 
11 R. 16; 2 A. 976, 997; 12 R. 536; C. C. 2427, 2463, 2464, 2591; Toullier, 
vol. 14, 3117, 118, 119. ‘‘Nemo plus juris in aluim transferre potest 
quam ipse habet.” 








L. Castera and A. Grima, for defendant and appellant Canter.—Denis 
Caze.and P. Canter are sued in solido, for the payment of a sum of $306, 
value of three milk cows and one calf which said Caze purchased at the 
auction sale of plaintiff’s dairy establishment, one of the said cows having 
been subsequently sold by Caze to P. Canter, the present appellant. Can- 
ter appeals from the judgment of the inferior Court condemning him to 
turn back the cow by him purchased to the plaintiff, or in default thereof 
to pay the sum of $159. Plaintiff, P. Mazoue, has not joined the appeal, 
and does not ask the reversal of the judgment on any point. Therefore, 
the rule by him taken below to dismiss this appeal cannot be entertained 
by your Honors. See C. P. 592, 887, 888, 889, 907; 4 An. 150, Codd v. 
Hynes; 5 An. 140, Succession of Decoux; 8 An. 73, Hood v. Knox; 10 An. 
197, Wortham v. Shenck. But onthe merits of the rule, the security 
being found solvent, the only question is whether the amount in dispute 
is appealable. It should be recollected that Canter, the present appel- 
lant, is sued in solido with Caze for a sum of $306, besides the restitution 
of a cow valued at $159; it is the amount sued upon or claimed which 
determines the right of appeal. C. P. 580, 874, 875; 6 La. 323, Burke v. 
Erwin’s Heirs; 3 Rob. 370, Gerber v. Marzoni; 12 Rob. 178, Succession of 
Stafford; 2 An. 163, McKee v. Ellis. Also C. P. 564, 570, 571, 573, 585. 

On the merits of the case the appellant offers the following remarks: 
P. Canter bought in good faith, a cow from Caze, his co-defendant in solido. 
The appellee bases his action upon the pretended fraud or collusion of 
defendants: fraud will not be presumed. The Judge of the inferior Court 
himself admits, that as to the defendant Canter, the testimony does not 
establish the charge of fraud or collusion with Caze. C. C. Art. 3413 reads 
as follows: ‘‘The possessor in good faith is he who has just reason to 
believe himself the master of the thing which he possesses, although he 
may not be in fact, as happens to him who buys a thing which he sup- 
poses to belong to the person selling it to him, but which in fact belongs 
to another. Pouliney’s Heirs v. Cecil's Ex., 8 La. 424; Pearce v, Frantum, 
16 La. 414; Lowry Curator v. Erwin, 6 Rob. 218, 211. Canter is a bona 
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fide purchaser, for a valid consideration; can he suffer from any defect in 
the title of his immediate vendor? We contend: first, that as to the 
present appellant, the title of his vendor was sufficient, for the sale to 
Caze was not for cash, but on term, in which case delivery completes the 
contract. C. C. Art. 2463 reads: “‘The seller is not bound to make a 
delivery of the thing, if the buyer does not pay the price, and the seller 
has not granted him any term for payment; also C. OC. 2453. Art. 2463 is 
copied from Art. 1612 C. N. Says Troplong, De la Vente, 3 312: “Si 
l’acheteur a obtenu un terme pour payer le prix, il a droit d’exiger, en 
attendant, la délivrance de la chose.” Pothier, Contrat de Vente, No. 67, 
says: ‘‘Le principe que nous venons d’établir, que l’acheteur n’est pas 
recu & demander que la chose vendue lui soit livrée, s’il n’offre d’en payer 
le prix, n’a pas lieu lorsque le vendeur, par le contrat, lui a accordé pour 
le paiement un terme qui n’est pas expiré.” 

The case of Canter is simply that of a man who finds an object or a 
thing in the possession of another, and having no notice whatsoever of 
any defect in the title of the actual holder, buys it and pays for the same, 
Caze purchased at auction sale; the contract which is formed by the ad- 
judication of the auctioneer is subject to the general rules governing the 
contract of sale. Says Art. 2586: ‘‘ This adjudication is the completion 
of the sale; the purchaser becomes the owner of the object adjudged, 
and the contract is from that time subjected to the same rules which 
govern the ordinary contract of sale.” If Caze did not conform himself 
to the conditions of the sale, the law points out the proper remedy to be 
sought or used. Vide O. C. 2529, 2539, 2542, 2543. If Caze carried the 
cows away without any right, he was guilty of a criminal offence ; and, if 
so, remedy should first have been sought before the proper tribunal. 

The agreement amounts to the sale between the parties ; the delivery 
completes it as to third persons. Where one of several parties must suf- 
fer, the loss should fall on that party who, by his imprudent confidence, 
has enabled the wrong-doer to get credit with innocent third persons, 
Campbell v. Penn, 7 An. 871; Pike v. Monget, 4 An. 229. It must not 
escape our consideration that we are dealing with a movable property, 
and to any enquiry of Canter about his title Caze might have answered: 
‘¢ Possideo quia possideo.” When this appellant bought the cow, he had 
no reasons to suppose there was any controversy about the title, and he 
cannot suffer for his legal act. , 








Laxzavve, J. The plaintiff claims of the defendants, in solido, the sum 
of $306, the value of three cows and one calf, purchased by said Caze, at 
the auction sale of plaintiff’s dairy establishment, one of said cows having 
been sold subsequently by said Caze to P. Canter. The petition alleges, 
in substance, that said Dennis Caze did, illegally and without authority, on 
the 25th August, 1862, take from the premises of petitioner and carry 
away, three cows, belonging to him, and brought one of said cows, of the 
value of $184, to the house of Peter Canter, and the other two cows were 
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disposed of by said Caze without the knowledge and consent of petitioner, 
ete. 
Oaze answered by a general denial. He further answered that he had 
purchased the cows in question, on the 25th August, 1862, at public 
auction, for $306, payable according to the terms announced, in six 
months ; and that the said cows were delivered to him by plaintiff. 

P. Canter answered by a general denial; and further, that, in his deal- 

ings with said Caze, he acted fairly; and that he purchased a cow from 
him on the 9th October, 1862, for a valuable consideration. 
' The District Court gave judgment against D. Caze for $306, with legal 
interest, and against the defendant Canter for the restitution of the cow 
purchased by him from said Caze, and, in case of his failure to restore 
the same, to pay $159, with interest. 

P. Canter alone took this appeal. 

The testimony shows the following facts : 

On or about the 25th August, 1862, plaintiff caused the cows composing 
his dairy to be sold at auction, by Guinault, auctioneer. 

The conditions of the sale were, that the purchasers should give their 
notes at six months, endorsed to the satisfaction of the vendor, previous 
to the delivery of the cows adjudicated to each purchaser. The defen- 
dant, Caze, purchased three cows, one of them having acalf. Two or 
- three days after the crying at auction, and whilst the plaintiff was absent 
from the place where the sale was made, Caze, without having complied 
with the terms of the adjudication, sent and had the three cows, one with 
a calf, adjudicated to him, taken away. Some time after getting posses- 
sion of the cows, he placed the one which had the calf on the premises of 
the defendant, Canter, having sold the calf. The cow remained there 
some time, when he sold her to Canter, on the 8th October, 1862, for 
$100. The price for which the cow and calf were adjudicated to Caze was 
$184; the calf was worth about $25. 


According to this evidence, the case turns entirely on a question of 
delivery and possession. 

The tradition or delivery is the transferring of the thing sold into the 
power and possession of the buyer. C. C. Art. 2452; 13 L. 235; 12 R. 
51. Delivery of movable effects may take place in three different ways: 
by real tradition ; by delivery of the keys of the building in which they 
are kept; or even by the bare consent of the parties, if the things cannot 
be transported at the time of sale. C. C. Art. 2453. The seller is not 
bound to make a delivery of the thing, if the buyer does not pay the price, 
and the seller has not granted him any term for the payment. C. C. Art. 
2463. Itis true, in this case, that the buyer had a term of six months to pay; 
and it is contended upon this Article of the Code, and Troplongand Pothier 
are quoted in support of the argument, that the sale was complete, and 
the seller bound to deliver the objects adjudicated; but this credit of six 
months was with a condition precedent. ‘‘ That the purchasers should give 
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their notes at six months, endorsed to the satisfaction of the vendor, previous to 
the delivery of the cows adjudicated to each purchaser.” - 
The cows were never delivered to Dennis Caze, who was not entitled to 
a delivery; he obtained possession of them by fraud, without having 
complied with the conditions of the adjudication, by giving his note 
satisfactorily to the plaintiff. The sale was not complete, and the cows 
were yet the property of plaintiff ; and the defendant, D. Caze, having no 
ownership in the cows, could transfer none to his co-defendant, Canter, 
We are of opinion that the judgment of the District Court is correct. 


It is therefore ordered, adjudged and decreed, that the judgment ap- 
pealed from be affirmed, with costs. 











Tue Sratze v. Lorenzo Sarma. | - 


The jury, in a criminal case, are the judges of both the law and the facts; and, where the Ju 
refuses to so charge them, their verdict will be eet aside, and the case remanded for a new trial. 


— from the First District Court of New Orleans, Hiestand, J. 
B. L. Lynch, Attorney-General, for the State. John Henderson, Jr., 
for defendant and appellant. 


Jones, J. This is an appeal from sentence of death. 

Among the assignment of errors filed in this Court we deem it neces- 
sary to examine only two of them, which are: 1. That the Court refused _ 
an instruction, asked on the part of the appellant, to be given the jury, 
and, in lieu thereof, gave its own instruction. We have already decided in 
the case of the State v. Mathew Jurché, that the jury in a criminal case are the 
judges of both the law and the facts. The lower Court, therefore, should 
have given the fifth instruction, and erred in refusing to do so. 2. On the 
point of continuance. As this cause will have to be remanded for further 
proceedings, for the reasons set forth on the point just considered, we 
do not think it necessary at this time to decide whether the Court did or 
did not err in refusing a continuance; but, in order that the appellant 
shall have the benefit on his new trial of the use of the depositions, and 
other proceedings accompanying the jury’s inquest, we determine that the 
rule on the law officer for the production of the same, should have been 
made absolute. : 

It is therefore ordered, adjudged and decreed, that the judgment of 
the lower Court be reversed, the verdict of the jury set aside, and the 
cause remanded for further proceedings, according to law. 
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The mortgage is accessory to a principal obligation, which it is designed to strengthen, and of 
which it is to secure the execution. 

Consequently, it is essentially necessary to the existence of a mortgage, that there shall bea 
principal debt to serve as a foundation for it. 

Hence it happens, that, in all cases where the principal debt is extinguished, the mortgage dis- 
appears with it. 

Hence, also, it happens that, when the principal obligation is void, the mortgage is likewise so: 
this, however, is to be understood with certain restrictions, which are established hereafter. 

When the qualities of debtor and creditor are united in the same person, there arises a confusion 
of right, which extinguishes the two credits. 

The rights granted the widow, or minor children of a deceased person, by the Homestead Act of 
17th March, 1962, vest in them at the time of the death of the deceased, provided their condition of 
life at that moment of time entitle them to the benefit of the provisions of the Act; their pecu- 
niary circumstances at the time of death of the insolvent, and not at any subsequent time, settles 
their right to any claim under the Act. 

A widow or orphan must be a resident of the State at the time of the decease of the husband or 
father, in order to obtain the benefit of the Homestead Law. 


PPEAL from the Second District Court of New Orleans, Thomas, J. 
J. Magne, for administrator. J. L. Tissot, for the widow. 


Geo. L. Bright, for Lum, appellant.—The administrator filed an account 
and tableau of distribution. J. A. Lum made opposition thereto. The 
inferior Court maintained them, except that made to the items, ‘‘ James 
Timony, for $300 due him on thé note of $2,000, bearing on both pro- 
perties,” and that to the ‘‘widow and children of the deceased John C. 
Norton, on their homestead claim, they being in necessitous circum- 
stances, $1,000.” 

IL. The item $300 is opposed, on the ground it is not due, and nota 

, privileged debt. 

_It appears that the note for $2,000, upon which this balance is said to 
be dhe, was made on 17th September, 1861, and secured by an act of 
mortgage of the same date. This mortgage was made by the deceased in 
favor of James Timony. It does not appear that it was made for a con- 
sideration, neither does it contain an admission of indebtedness to the 
mortgagee; on the contrary, it expressly states that the ‘‘note is to be 
immediately discounted by said Timony.” 

Timony (made a witness) says he has not had the note all the time since 
the date of the mortgage. Since it was made and given to witness, part 
of the time Norton had it in his possession. After the death of Norton, 
at the request of Mrs. Norton, he gave the note to a gentleman who 
farnished goods to Mrs. Norton, stating to that gentleman that there 
were only $300 dollars due to him on the note. He states Norton often 
paid accounts on said note to witness, different sums of money, for which 
he gave receipts. The last payment of $425 was paid by Mr. Norton. 

It appears that the claimant, Timony, is the same person in whose 
favor the mortgage was originally made, without any consideration, but 
for the express purpose of having the note discounted. He appears in 
the act merely to complete the form, the acceptance of the mortgage. 
By his evidence, he afterwards surrendered the note to Norton, and, 
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after Norton’s death, after he is appointed administrator, we find him in 
possession of the note. He is unable to state what he gave Norton 
for the note. He says: ‘‘He does not recollect exactly what amount 
he got at the time Norton gave him the note.” After Norton’s death, 
at the request of Mrs. Norton, he surrenders the note to a creditor 
of Mrs. Norton to enable her to obtain credit. 

Surely he has acted as if he had no right to the note. The return of it 
to Norton, his appoinment of administrator, and then the possession of 
the note, are very suspicious circumstances, which are not removed by 
anything in the record, not even by his own testimony. 

We think Mr. Timony is not entitled to the $300 claimed by him. 

Admitting, however, that he is a creditor for $300, he has no mortgage. 

Mortgage notes, issued by the maker, and coming again into his hands 
before maturity, are extinguished by confusion ; his re-issue of them may 
bind him personally, but cannot revive the mortgage. C. O. 2214, 3252; 
Hill v. Hill, 4 R. 416. 

IL. The allowance of $1,000 to the widow and children of the deceased 
is opposed on the grounds that it is unauthorized by law ; that the widow 
is not in necessitous circumstances; that, at the death of her husband, 
they resided in Mississippi. The residence of Norton and his wife, for 
several years, and, to the day of his death, was in Mississippi 

The Judge of the inferior Court says, the evidence shows that, some- 
time prior to his death, being in bad health, he sold out and moved up . 
into the State of Mississippi. The Court proceeds to state, it is not 
necessary to determine the question of domicile. The Court says: ‘‘It is 
not the date of the death, but of the settlement of the succession by 
which this question is governed. The widow is now a resident of this 
State, and is entitled to the protection of our homestead law. Were she 
still a resident of another State, it might be otherwise.” 

The argument is not good; for, if she be entitled to the benefit of the 
homestead law, she acquired her right at the instance of the death, 
which occurred in Mississippi, where she resided at the time, and she 
acquired the right by the laws of Louisiana. If she did not acquire it 
then, she could not possibly have acquired it at any other time. The 
right is the offspring of death. If it is not born then, it can never have 
any existence. 

The argument of the inferior Court is that, at the time of the death of 
her husband in Mississippi, she had no right, but she-acquired it by 
removal to New Orleans. In other words, it is not from the death the 
right is acquired, but from the removal. By such an argument, a widow 
might live in the State of Mississippi for years without any right by the 
laws of Louisiana, but, upon removing here, could disturb the settlement 
of a succession for the satisfaction of her claim. 

The law, 1852, gives $1,000 to the widow in necessitous circumstances 
out of the estate of her husband. The law is intended to assist the desti- 
tute that the State has some obligations to assist. Louisiana is under no 
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obligation to provide a homestead to non-residents. It is entitled: ‘To 
provide a homestead for the widow and children of deeeased persons.” 
Can it be for widows and children of deceased persons who reside out of 
the State? In the language of Judge Lea, Stewart v. His Oreditors, 12 
An. 91: ‘It is the duty of the State to protect its own widows and or- 
phans, and those of its own people who are laboring under legal inca- 
pacities. Upon what principle of public policy, or even of common jus- 
tice, could the rights of mortgage creditors in this State be postponed to 
the claims of an interdicted person residing in France upon the property 
of his curator situated in this State, for an indebtedness growing out of 
an administration in that country?” In that case, Stewart made a sur- 
render to his creditors. Stewart resided in Tampico, and his wife 
claimed a legal mortgage upon his real estate here, and her claim was 
rejected, on the ground that our system: of legal and tacit mortgages did 
not extend to cases where the debt itself originated out of the State ata 
time when the debtor was also a non-resident. See, also, Arnold v.. 
McBride 6 A. 703. : 











Iistzy, J. Two of the items of the account and tableau of distribu- 
tion filed by the administrator of the succession of John Cooper Norton, 
deceased, were opposed: 

1. The item of three hundred dollars allowed to James Timony, as the 
balance of a note for two thousand dollars, subscribed by the deceased, 
and secured by a mortgage on certain real estate found in the succession. 

2. The item of one thousand dollars allowed to the widow and children 
of the deceased, John Cooper Norton, as a homestead claim. 

Both oppositions were dismissed, and the opponent, J. A. Lum, has. 
taken the present appeal from the judgment of dismissal. 

The grounds of opposition to the item of three hundred dollars allowed 
to Timony, are: first, that this claim is not due; and, second, that ifit 
were due, the mortgage given to secure the payment of it has been extin- 
guished. By reference to the act of mortgage we find no mention made 
of any indebtedness by the mortgagor to the mortgagee; but as the mort- 
gage was given to the mortgagee expressly to secure the payment of the 
note of two thousand dollars, describéd in the act, we must infer that the 
principal debt was then due. It was stipulated in the act, that the note 
was to be immediately discounted by the mortgagee; but we infer from 
this nothing more than that the mortgagee would put it into the market 
for discount, in other words, that he was not expected to hold it himself 
till its maturity. 

Timony himself, examined as a witness, says: ‘‘that he claims the 
three hundred dollars for lent money.” He further says: ‘‘ Norton often 
paid accounts on said note to him, for which he gave receipts, and that 
the last amount paid thereon was four hundred and twenty-five dollars.” 

In the first part of his examination, the witness says: ‘‘Since it (the 
note) was made and given to witness, part of the time, Norton had it in. 
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his possession. This, unexplained, would certainly have extinguished 
the mortgage (2214, 3252; Hill v. Hill, 4 Rob. 416); but, in a subsequent 
part of his testimony he says, that the reason ‘‘Norton had the note im 
his possession for some time, was because, after it was executed, Norton 
fell sick, and witness did-not see him for some time after, when he gave 








 . him the note, and that Norton never had possession of it afterwards. 








This possession of the note by Norton was not a possession in his own 
right, but for Timony; and as the debt was not thereby extinguished, 
the vitality of the mortgage to secure it was not impaired. Any dispo- 
sition of the note made by Timony to assist the widow of the deceased 
has no bearing whatever on the case. 

If the able counsel who examined Timony could not elicit nie him 
SNE proof that he was not the owner of the note, it wan, we pre- 

e, because he found the task a hopeless one. 

We think that item was properly allowed. 

The opposition to the second item must be sustained; for, admitting 
that the widow and children of John Cooper Norton were left in necessi- 
tous circumstances, and did not, in their own right, possess one thousand 
dollars, they were, at the time of Norton’s death, domiciliated in the State 
of Mississippi ; and it was at the moment of Norton’s death that their 
right, under the statute (if any they had, which cannot be conceded to 
them), would have vested. See the case of Gimble v. Goode, 13 An. 352. 

The District Judge erred in supposing that ‘‘it is not the date of the 
death, but of the settlement of the succession, by which the question 
must be governed ;” and the fact that Mrs. Nortion did, after her hus- 
band’s death, fix her residence in Louisiana, does not, unfortunately for 
her, vest in her any right to claim the bounty. 

Judge Lea thus expresses the opinion of the Court, in the case of 
Stewart v. His Creditors, 12 A. 91, and we concur fully in the applicability 
of the doctrine therein announced to the present case: ‘‘It is the duty 
of the State to protect its own widows and orphans, and those of its Own 
people who are laboring under legal incapacities. Upon what principle 
of public policy, or even of common justice, could the rights of mortgage 
creditors in this State, be postponed to the claims of an interdicted per- 
son residing in Frante upon the property of his curator situated in this 
State, for an indebtedness growing out of an administration in that 
country ?” We are unanimously of the opinion that Mrs. Norton and her 
children cannot sustain their claim under the homestead law. 

The judgment of the lower Court is sustained, so far as it rejects tlie 
opposition to the claim of James Timony, and reversed, so far as it sus- 
tains the claim of the widow and children of the deceased John Cooper 
Norton. 

It is therefore ordered, adjudged and decreed, that the ) judgment on 
the opposition of J. A. Lum to the claim of James Timony be affirmed, 
at the costs of the appellant; and that the judgment on the opposition 
of J. A. Lum to the claim of the widow and children of John Cooper 
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Norton, under the homestead law, be annulled, avoided and reversed, 
and that the opposition thereto be sustained, at the cost of the 
succession. 











Tuomas C. Beprorp v. Lewis N. SHeEtrTon. 


If one, against whom there was a cause of action, die, leaving one heir only, the suit shall be carried 
on against such heir, as it would have been against the deceased. 

If the suit had already been brought against the deceased, and he had not answered, it shall not be 
interrupted, but shall be eontinued against the heir, by a mere ciiation or notice served on him to 
that effect, within the delay for original citations, according as the distance may be from his domi- 
cile to the court where the action has been brought. 


PPEAL from the Fourth District Court of New Orleans, Price, J. 
W. S&S. Stansbury, for plaintiff. Wm. H. Hunt, for defendant. <A. 
Lothrop, for James R. Shelton, warrantor. 


Hyman, ©. J. Plaintiff brought suit to rescind the sale of a slave for 
redhibitory vices, and to recover the principal for the same, with damages. 

Defendant, Lewis N. Shelton, called in warranty James R. Shelton, his 
warrantor. 

The Judge rendered judgment in favor of plaintiff, against John C. 
Barrelli, as the universal legatee of Lewis N. Shelton, and in favor of 
Barrelli against James R. Shelton. 

Barrelli has appealed. 

This suit has to be remanded to make proper parties ante 

Previous to the trial, plaintiff suggesting to the Court that Lewis N. 
Shelton had died, and that Barrelli was the universal legatee of the de- 
ceased, obtained an order of Court to make him, Barrelli, a party to the 
suit. 

No notice of the suit, or of this order, was served on Barrelli. He filed 
no answer. His first appearance was on a motion asking permission to 
appeal from the judgment. 

The mode provided by law to make an heir a party to a suit has not 
been pursued. 

The notice required by Article 120 of the Code of Practice should have 
been served on him. 

Before such notice is given, or before he appears, he is not a party. 

Judgment of the District Court is reversed and annulled, and the case 
remanded to the lower Court, to be proceeded in according to law, 
plaintiff to pay cost of suit. 
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Mary Heyos, Wife of Joseph Bourdette, ». Hzn Huspann. 


A married woman cannot sue her husband as long as the marriage continues, except it be to obtain 
a separation from bed and board, or for the separation of property, or for the restitution and eujoy- 
ment of her parapherna! property, or in case she holds her property separate from him by her mar 
riage contract: but in every case she cannot sue, without the authorization of the Court before 
which she brings her action. 


PPEAL from the Fourth District Court of New Orleans, Theard, J» 
J. Ad. Rozier and Charles E. Reynes, for plaintiff and appellant. 
L. S. Tissot, for defendant. 


Hower, J. The plaintiff, a married woman, alleges that, in October, 
1856, she obtained a judgment of separation of property against her hus- 
band, which was executed by a notarial act of settlement between them ; 
that, some time thereafter, her husband abandoned the common domicile, 
and has since neglected to provide, as he is bound to do, for her mainte- 
nance as his wife, and has continued to live in open concubinage with a 
prostitute; that she has had to pay the rent of her dwelling and all her 
household expenses ; that, in the settlement of the community, he con- 
cealed from her, and failed to include, about $20,000 in bank and other 
stocks, the one-half of which she claims. She prays that she be autho- 
rized to sue her husband, and that he be condemned: 1. To reimburse 
to her the rent and expenses she has paid since his abandonment of the 
common dwelling ; 2. To pay to her $10,000, the half of the bank stock 
not included in the settlement of the community; and, 3. To receive her 
under a roof, where her dignity as a woman and a wife will not be dis- 
graced by the presence of his concubine; and, in default thereof, that he. 
be condemned to provide for her maintenance, at the rate of $150 per 
month. 

The defendant excepted to the petition, on the grounds: 1. That the 
plaintiff was not authorized to institute this suit ; 2. That he had sued 
plaintiff in the Third District Court for a separation of bed and board, in 
which suit all questions relating to the conduct and pecuniary rights of 
both parties are pending ; and, 3. That the petition sets forth no cause of 
action. 

These exceptions were overruled, an answer was filed, a trial had, and 
judgment rendered in favor of defendant, from which plaintiff appealed. 

Article 105, C. P., declares that ‘‘a married woman cannot sue her hus- 
band as long as the marriage continues, except it be to obtain a separa- 
tion from bed and board, or for the separation of property, or for the 
restitution and enjoyment of her paraphernal property, or in case she 
holds her property separate from him by her marriage contract; but in 
every case she cannot sue without the authorization of the Court before 
which she brings her action.” 

The plaintiff obtained an order of Court authorizing her to bring this 
suit ; but we are of opinion that it is not one which she can maintain 
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against her husband during marriage, as provided by the foregoing article 
of the Code of Practice. No one of her demands comes within the pro- 
visions of said article. The marriage is not dissolved, and she does not 
sue for a separation fromi bed and board, or divorce, nor a separation of 
property, nor for the restitution and enjoyment of her paraphernal pro- 
perty; nor is she claiming any rights under or by virtue of a marriage 
eontract. 

The plaintiff has not presented herself in the position before the Court 
to obtain a judgment for alimony, nor for specific property alleged to be- 
long to the community; and we think the exception, that no legal cause 
of action is shown, should have been maintained. 

It is therefore ordered that the judgment of the lower Court, although 
rendered in favor of the defendant on the merits, be avoided and reversed, 
and that the exception of defendant be maintained, and plaintiff’s suit 
dismissed, with costs in both courts. 











Succession oF U. H. Vimar. 


Where the means of a succession are limited, the fee of its attorney will be made to correspond. 
Subrogation to tae right of a creditor in favor of a third person who pays him, is either conventional 
csdbnentia is conventional :—When the creditor, receiving his payment from a third person, 
subrogates him in his rights, actions, privileges, and mortgages against the dehtor; this subroga- 
tion must be expressed and made at the same time as the payment. 
Prescription is not interrupted by any provess served upon a person, in his official capacity, before 
his appointment to office. 
PPEAL from the District Court of the Parish of Jefferson, Burthe, J. 
H. H. Strawbridge and H. D. Ogden, for Mrs. Child, opponent.—Ad- 
mitting that the widow is in indigent circumstances, still we say that, in 
the present case, she nor her children are entitled to anything. The op- 
ponent’s judgment was recorded long prior to the death of Virgin, and 
had it not been for the fraudulent proceedings of Virgin and wife, in 
placing the property beyond the immediate reach of the creditors, de- 
ponent would have had her judgment satisfied during Virgin’s lifetime, 
and we consider that the widow cannot be now allowed to profit of her 
own wrongful acts. 2 An. 15 and 16. 

Again, the property was in the name of a third party; it never would 
have been inventoried or treated as property of deceased, had it not been 
for the judgment obtained by opponent. The judgment in the action of 
the creditor, in avoidance of contract, is that the contract be avoided as 
to its effects on the complaining creditor, and that the property be ap- 
plied to the payment of the plaintiff. ©. OC. 1972. 

Such an action does not benefit any other than the complaining credi- 
tor ; the sale was avoided only as to its effects on the opponent, the com- 
plaining creditor. 1 Rob. 89; 16 La. 140; 9 Rob. 28; 6 La. 540. 
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With respect to Mr. E. F. Virgin and his multifarious demands, in ad- 
dition to the authorities above cited, a few observations will suffice. His 
claims of $159 for taxes paid, and of $241 for insurance effected on pro- 
perty not his own, but probably held at the time by Mrs. Virgin, are 
futile; for he produces no deed of subrogation, and not being bound, 
either with or for Uriah H. Virgin, or his wife, no subrogation took 

‘ place, of right. Neither the taxes or insurance took precedence of the 
yendor’s privilege, imparted by the note, of which he pretends to be 
holder; if, indeed, the debt which itis produced to prove has not really 
ceased to exist. 

The note in question was, originally, fora sum of $——. It bore 
date 6th April, 1853, and was secured by special mortgage, in favor of the 
original holders. 

Whether or not the record contains any proof of the registry of this 
mortgage, is a question of fact of secondary importance; for, beyond the 
mere fact of E. F. Virgin’s possession of the obligation, nought proves 
that he holds it by title of ownership. His own evidence proves that it 
has been paid, not purchased. By the record it appears that, in 1854, 
U. H. Virgin himself paid $600 on account, and obtained an extension or 
renewal of twelve months from the holders; and E. F. Virgin himself 
furnishes proof of payment of the remainder. This he did long after its 
maturity. He took no transfer or subrogation. He has not even called 
in the holders to prove a purchase. C..C. 2156; Troplong, No. 353. He 
has, by his own voluntary act, extinguished the debt, and cannot now 
revive the collateral mortgage to the prejudice of third persons. Whether 
in making the payment he acted in his own name or in that of Uriah 
Virgin, or his estate, is immaterial; in either case the mortgage could not 
be kept alive. OC. C. 2130, 2131; Nichols v. His Oreditors, 9 Rob. L. R. 476; 
Harrison v. Bisland, 5 ib. 209, etc. 

Notice of seizure to Mrs. Virgin was no notice to the estate; and 
although she received letters, as administratrix, on the 15th of April, 
1860, no executory proceedings were prosecuted against her in that capa- 
city. The mere filing of a petition of seizure and sale did not interrupt 
prescription, for it is only actual citation or its equivalent process of 
notice in executory matters which produces that effect. 6 N. 8S. 180; 
9 Rob. L. R. 105; 2 An. 927. Under the decision in Harrod v. Voorhies, 
16 L. R: 254, enforcement of an order of seizure and sale against pro- 
perty did not interrupt limitation of the debt itself; the actions in rem and 
in personam being viewed as different in their effects. If later decisions 
have adopted into our practice the article 2244 of the Napoleon Code, 
much more distinct and clear than our article 3484, it is all a stronger — 
reason for also following Napoleonic article No. 2247, which declares the 
interruption a nullity of the creditor ‘‘ laisse perimer l’instance,” or, in 
the words of Art. 3485 of the Code of Louisiana, “abandons or discon- 
tinues” his demand after having made it. Surely the empty ceremony 

of issuing executory process, which, as every circumstance indicates, the 
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Succession of U. H. Virgin. 
creditor never really intended to enforce, and under which the office does 


not seem to have taken even a constructive possession, can hardly be 
held to be an interruption of prescription, as to third persons. 





R. King Cutler, for Mary A. Virgin, administratriz, and E. F. Virgin, 
appellants. —Edwin F. Virgin, as the holder and owner of the promissory 
note, with mortgage on the property in question, filed his petition on 
the 22d of March, 1860, praying for an order of seizure and sale, which 
was granted on the same day. P 

By service of notice it will be seen that, on the 27th day of March, 
1860, the notice of seizure and sale was served on Mrs. U. H. Virgin, in 
her capacity of tutrix, personally. 

That suit, notice and service, interrupted prescription, and at once 
strikes a fatal blow at opponent’s plea of prescription, and is supported 
by the following authorities: C. C. 3492, 2615; C. P. 63, 66 and 734; C. 
©. 1395 and 1396; CO. P. 984, 985 and 986; 12 Rob. 507; 1 An. 204; 2 An. 
145 and 514; 3 An. 268; 5 An. 737; 11 An. 34; 3 An. 714, 

Service was made in the manner pointed out by law, and upon the only 
representative of the deceased, U. H. Virgin. The rule of law and 
practice in proceedings via executiva and via ordinaria are widely dif- 
ferent, and that difference is distinctly marked ; but, notwithstanding, it 
would seem, by the language used by opponent’s counsel, that he enter- 
tains a different opinion on this subject from that expressed by the books. 
He says : ‘‘ Enforcement of an order of seizure and sale against property 
did not interrupt limitation of a debt itself.” Citation, according to law, 
in ordinary cases, interrupts prescription, and in proceedings via executiva 
@ mere notice of seizure and sale has the same binding and legal effect. 


Instzy, J. The Court very properly sustained Mrs. Child’s claim for 
three thousand one hundred and ninety dollars as a privilege claim, only 
inferior to those specially mentioned in the decree of the lower Court. 

The reduction of the fee to the counsel for the succession, to two hun- 
dred dollars, was correctly made, on account of the limited means of the 
succession. See Succession of Jean Mayer, 12 Rob. 413; Stein v. Bouman’s 
Curator, 9 La. 284. 

The claims of E. F. Virgin, for taxes of 1857, 1859, insurance, counsel’s 
fees, costs of protest, and fees in his suit against the property, were pro- 
perly disallowed as privilege claims. By paying them he was not subro- 
gated to all the rights of the original creditors. In his hands they are 
merely ordinary claims. See Arts. 2156, 2157 C. C.; Harrison v. Bisiand, 
& Rob. 209; Nicholis v. Hi: Creditors, 9 R. 406. 

The mortgage given to secure the note of fourteen hundred dollars, 
claimed by E. T. Virgin, was extinguished by payment of the note made 
by him to the holders of it; and even the debt, if it had any vitality, after 
payment made by him, was extinguished by prescription. The notice of 
se..ule and sale, served on Mrs, Virgin, within the period or term of pre- 
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scription, did not interrupt it against the succession, as.Mrs. Virgin only 
became sdministratrix after prescription was complete; E. F. Virgin's 
claim, therefore, was properly disallowed. 

The claim of Mrs. Virgin, under the homestead law, was properly al- 
lowed, subject to the deductions made by the Court, and which reduced 
it to three hundred dollars. We think the settlement made of her claim 
was a fair and legal one. 

It is therefore ordered, adjudged and decreed, that the demand and op- 
positions of Mrs. Child to these several items in the -administratrix’s 
account be sustained, and that the judgment of the lower Court be affirm- 
ed, the costs of appeal to be paid by the succession. 











Frepericx N. Bissex v. T. W. Tzrrert et al. 


A commission certified in the following manner :—“‘In witness whereof I have hereunto set my hand 
and my official seal, at St Louis, Missouri, the day and year above written. (Signed) Charies H. 
Tillson, Commissioner” —is sufficient. 

Owners of property may be sued jointly or severally. 

Astatute must be produced in order to be enforced in a Court of justice. 

Every act whatever of man, that causes damage to enother, obliges him by whose fault it happened, 
to repair it. } 

Every person is responsible for the damage he occasions net merely by his act, but by his negligence, 
his imprudence, or his want of skill. 

PPEAL from the Third District Court of New Orleans, Handlin, J. 


Geo. L. Bright, for plaintiff and appellant. 


J. Ad. Rozier, for defendant.—Before a man can be indemnified against 
loss, it is self-evident that he must be exposed to the risk of loss; he must 
have some interest in the thing he assumes to protect, in respect of which 
interest he may be liable to suffer loss or detriment, from those perils 
against which he insuresit. The interest which it is thus necessary for 
every one to have, before he can effect an available insurance, on his own 
account and for his own benefit, is called an insurable interest. Arnould 
on Insurance, p. 229. At page 228: ‘“‘The ship-owner has an insurable 
interest in the profit he expects to make, by carrying his own goods, in his 
own ship, and this interest he may protect by a general policy on freight. 
Ib. p. 228; Phillips on Insurance, vol. 2, p. 663, etc. 

Must prove interest. Greenleaf on Evidence, vol. 2, p. 306: The plain- 
tiff’s interest in the subject insured, and the payment of the premium 
must be proved. 

Kent’s Commentaries, vol. 3, p. 261, Of Insurable Interests. 

Merrick, C. J., p. 38, vol. 12.An. Rep.: ‘‘ It being admitted, that in an 
open policy of insurance a party can only recover to the extent of the loss 
which he proves he has sustained,” etc. 

Arnould on Insurance, vol. 1, p. 258: Generally speaking, the ship- 
owner alone has an insurable interest on freight. 
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Frederick N. Bissel v. T. W. Terrell et al. 
The consignee should have instituted this suit, if there is any cause of 
action. See Angell on Carriers, 3 495 to 2 515. 





Lanavve, J. The plaintiff alleges that, on the 15th September, 1863, 
he shipped on board the steamer Hannibal, then lying in the port of New 
Orleans, for St. Louis, thirty-six hhds of sugar, weighing 39,452 pounds 
nett, and of the value of $4,773, to be carried as freight and delivered by 
said boat at St. Louis, to W. OC. Kennett, or his assigns. That the said 
steamer never delivered the said sugar according to the agreement and 
according to the bill of lading, and the same was entirely lost to him. 
That on the trip from New Orleans to St. Louis, the said steamer having 
on board the said sugar, sunk near Donaldsonville, and the sugar was 
wholly lost; that the loss was occasioned by the dangers of the river 
usually insured against. That at the time of making the shipment, Cap- 
tain T.-W. Terrell, master and part owner of said steamer, represented to 
him, and agreed and contracted with petitioner, that said sugar should be 
insured, that the owners of the boat had an open policy with the Globe 
Insurance Company against war and marine risks, and that the said sugar 
was covered by said policy, and they so expressed it in the bill of lading. 
That by these representations he was induced to ship his said sugar; and 
that, after the loss of said sugar, it appeared that said steamer had no 
open policy, as represented, and that petitioner has suffered damages for 
the value of the sugar, and that the defendants are bound for the same. 

The defendant T. W. Terrell excepted that the petition disclosed no 
cause of action. This exception being properly overruled, he answered 
in substance by a general denial. 

The District Court, after having heard the testimony, gave judgment 
for plaintiff, against the defendants, for $4,339 72, with interest from the 
15th September, 1863. 

The defendants took this appeal. 

On a rule to show cause why the testimony of several witnesses, taken 
under commission on the part of plaintiff, before Charles H. Tillson, 
Louisiana. State Commissioner for the State of Missouri, should not be 
received in evidence, defendant objected to the same on the ground that 
the alleged commissioner, Charles H. Tillson, has not affixed to his certi- 
ficate and proces-verbal his seal of office, bearing the impress of his 
name, Official capacity, and the name of the State, or territory within the 
jurisdiction of the State, or territory which he.may pretend that he is 
authorized to act for; and that no seal is annexed to said depositions, as 
is required by law. 

The Court overruled the objections and admitted the testimony, and 
the defendants excepted to the opinion of the Court. 

The bill of exceptions does not give us the reasons for the ruling of the 
Court; the record shows that a seal was affixed to the certificate, and the 
commissioner closes as follows: 
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‘*In witness whereof I have hereunto set my hand and. my official seal at 
St. Louis, Missouri, the day and year above written. 
(Signed) Cuartes H. Trison, 
Commissioner.” 

We must presume by this circumstance, that the seal so affixed was the 
proper one, and that the impress of the names and capacity was not dis- 
tinct, and that the Judge acted correctly. 

When the case was called up for trial below, the defendant moved that 
the cause be continued, and that plaintiff be forced to make the other 
owners of the boat parties in the suit. The Court overruled the motion, 
and the case proceeded. The defendant excepted to the ruling of the 
Court. 

We think the Court did not err. 

During the trial, plaintiff offered in evidence the bill of lading for the 
sugar; the defendant objected to the same, on the ground that there was 
no stamp on the same, as required by the laws of the United States. 

The Court overruled the objections and received the document. 

The defendant's counsel has not favored us with the laws upon which 
he relies, requiring a stamp on a bill of lading from one port to another 
of the United States. We think the Court did not err. 

We now come to the merits. 

The bill of lading, dated New Orleans, September 15th, 1863, shows 
that the plaintiff delivered on board the steamer Hannibal thirty-six 
hogsheads of sugar, to be transported to the Port of St. Louis. On the 
bill of lading are written the following words: ‘‘ Insured under open poliey 
Str. Hannibal with Globe Insurance Co. against marine and war risks.” 

It was admitted on trial below, that the sugar weighed 39,452 pounds 
nett, and that it was worth eleven cents per pound. The testimony shows 
that the steamer Hannibal was lost by sinking in the river Mississippi, 
near Donaldsonville, and that the sugar was wholly lost with the boat. 
Willlam W. Green, president, and Henry M. Blossom, secretary, of the 
Globe Insurance Company, examined under commission, testified that 
Captain Terrell and the owners of the steamboat Hannibal did not have 
an open policy of insurance in the Globe Insurance Company, which 
covered the thirty-six hogsheads of sugar shipped from New Orleans to 
St. Louis, on the steamboat Hannibal, on or about the 15th September, 

1863, and that they had no open policy in the office of said company. 

We are clearly of opinion that the defendants are responsible to plain- 
tiff for the damages sustained by the loss of the sugar, because, by their 
own act and false representations, they induced plaintiff into error, and 
were the cause of his not insuring his sugar here, for it is evident he 
intended to do so. CO. C. Arts. 2294, 2295. 

It is therefore ordered, adjudged and decreed, that the judgment 
appealed from be affirmed, with costs. 
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J. Srnavuss v. J. Broom & Co. 








What a party receives and uses as money, whatever kind of paper it is, must be paid in currency. 
Confederate notes are not monies, within the meaning of the law. 


PPEAL from the Sixth District Court of New Orleans, Duplantier, J. 
Whittaker, Fellows & Mills, for plaintiff. E. W. Huntington and 
E. W. Feliowes, for defendant and appellant. 


Hows, J. This is an action to recover from the defendants the 
amount of a draft left with and collected by them for plaintiff. 

The defence is, that the amount of said draft was collected in Con- 
federate currency, which defendants say they are willing to pay, and they 
ask that the suit be dismissed. 

Plaintiff obtained judgment, and defendants appealed. 

They contend in this Court that plaintiff, by suing for the amount col- 
lected, and not for the draft or its value, has ratified their act in receiving 
Confederate currency, and are bound thereby. 

The record shows that defendants placed the note for collection ina 
bank, where they kept an account, and that it was paid on the 21st Sep- 
tember, 1861, some four or five days after the bank suspended specie 
payments. A clerk of the bank says that notes, deposited for collection 
prior to the date of suspension, were not collected in Confederate cur- 
rency, unless under special instructions, and that the draft sued on was 
deposited before that date. The defendants have not shown that they 
were authorized to give such instructions, by their principal, who was 
absent. They attempted to show that they made a special deposit of the 
funds received in payment of the draft, but failed in the attempt. On the 
contrary, it appears that said funds were mingled and used with their 
own; which, it is true, were, at the time, in Confederate currency. It was 
incumbent on them to show that they have not used the money thus col- 
lected. By receiving and using the amount of the draft, they became the 
debtors to plaintiff, and must pay in currency, unless they show, which 
they have not done, that plaintiff ratified their act. A suit for money 
received and appropriated, is not such a ratification. They received 
what they used as money, and they must pay what is money. Confede- 
rate treasury notes are not money. 

We do not think this a case for damages as for a frivolous appeal. 

It is therefore ordered, that the judgment of the lower Court be 
affirmed, with costs. 
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‘ J. B. McCrzxpon v. Bexwerr & Appison. 


Where proof of a reconventional demand has not been heard in the Court below, the judgment 
should be one of nonsuit and not final. 
PPEAL from the Judge of the District for the Parish of St. Tammany, 
Martin, J. E. F. Russell, for plaintiff. D. N. Hennen, for defen- 
dants and appellants. 


Howett, J. The defendants are appellants from a judgment against 
them rejecting their reconventional demand in this proceeding, and they 
complain that a judgment of nonsuit only should have been rendered. 

It appears from the statement of facts made by the District Judge, that 
no evidence was heard on behalf of defendants in support of their recon- 
ventional demand, which, it seems, was the only matter before the 
Court, and, consequently, the proper judgment to be given was one of 
nonsuit, as the defendants in another action may be able to establish 
their demand. See 12 M. 1, and authorities therein cited. 

It is therefore ordered, adjudged and decreed, that the judgment of 
the lower Court be avoided and reversed, and that there be judgment 
against defendants on their reconventional demand, as in case of nonsuit; 
the costs of the lower Court to be paid by defendants, and those of appeal 
by the plaintiff and appellee. 





Succession oF JacoB WEIGEL, ON THE OpposrTion oF Hetena Berz. 


The acknowledgment by the defendant of the truth of the facts alleged in the petition is insufficient 
to support the d d for a divorce. 

‘The word “established,” as used in Article 1099 of the Civil Code, has a well known legal significa- 
tion, and implies that the claim to property doubtful, as between the third person and the succes- 
sion, is permanently settled and confirmed. 4 

The admissibility of a witness does not depend on the amount of the interest involved; but it is 
competent for the party offering the witness, if the objector does not pursue the inquiry, to show, 
on cross-examination, whether or not the witness really has any disqualifying interest in the result 
of the suit, and for this purpose may inquire how the witness is interested. Further inquiry may 
show that the interest admitted is not of a disqualifying nature. Some witnesses may feel a strong 
interest in the success of one of the parties from friendship, relationship, or other motive, which 
goes to their credibility, or they may be interested in the question; and it ié proper that the 
grounds of their belief, as to their interest, should be developed. 

A release of one interested in a suit by an attorney of record is not good. Such an «: is not within 
the province of counsel, and he must have special authority to bind his client in such case. 

Descendants are expressly prohibited from being witnesses in civil cases for or against their ascen- 
dants. This prohibition is not based exclusively upon the reason that these relations are the forced 
heirs of each other, but because it has hitherto been the policy of the law to withdraw the witness 
from the necessity of testifying for or against those to whom he sustains such intimate and delicate 
relations, and to relieve the courts from the embarrassment of hearing and deciding upon this 
kind of proof. 


PPEAL from the Fourth Judicial District of the Parish of Jeff a, 
Beauvais, J. Cutler & Thomas, for succession. Myers & Hamilion, 
for opposition. 


. Hows, J. Jacob Weigel died on 17th July, 1863, and his wife, 
Sallie Weigel, opened his succession, in the parish of Jefferson, and 
qualified and gave bond as administratrix. 
4 
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Succession of Jacob Weigel, on the Opposition of Helena Betz. 





Upon her petition, the Recorder of the parish made an inventory of the 
effects and property, real and ‘personal, belonging to the succession, 
which was filed and homologated on 4th September, 1863. On the 12th 
of the same month, one Helena Betz, in the form of a rule, opposed 
the filing and registering of the said inventory, on the ground that she is 
the sole owner, in her own right, of two pieces of the real property (fully 

' described by her), and all the personal property, mentioned in the inven- 
tory; that said inventory was not completed in one day, and was 
“not signed on the day of adjournment; and that, notwithstanding her 
opposition and remonstrances, and, without having had exhibited to him 
‘any titles in said succession, or describing any therein, he persisted in 
placing thereon her property, and she prayed that the said Recorder, the 
Clerk of the Court, and the pretended administratrix, be served with 
copies hereof; and that they show cause, on the 3d day of November, 
1863, why the said pretended inventory should not be declared null and 
void, and of no effect in law, so far as it effects her rights; and why her 
said property should not be declared to be erroneously placed on said 


inventory, and why it should not be stricken therefrom, the same being- 


her property. 

The Clerk and Recorder answered that they acted officially, and under 
orders of the Court. 

The administratrix, in her said capacity, and, as surviving wife and 
legal representative of the heirs, pleaded a general denial ; alleged that all 
the mortuary proceedings were regular and legal; waived the informality 
of this proceeding to test the titles to property inventoried ; set forth 
that she and her deceased husband had lived separately for many years ; 
that, before their voluntary separation, four children were born of their 
marriage and are now living ; that, since and during their separation, her 
husband lived in open concubinage with the plaintiff, Helena Betz, and 
acquired considerable property, which he caused to be placed in the name 
of his said concubine, who was, at first, a servant in the family, without 
the funds or means at any time of acquiring property; that the de- 
ceased frequently declared the intention of putting his property in the 
name of the plaintiff to prevent his wife and children from getting it ; 
that she had aided her husband in acquiring more money than the esti- 
mated value of the property inventoried ; that all the property acquired 
by him was community property ; that all the transfers by the deceased 
to Nicholas Betz and others, and by those to the plaintiff, and all the 
purchases in the name of plaintiff, are fraudulent, made to defraud his 
heirs, and are disguised donations to his concubine, who used the funds 
of the deceased in making payments for the property described in the 
inventory ; and she prays that the demand of the plaintiff be dismissed, 
that all the mortuary proceedings be declared legal and valid, that 
Helena Betz be decreed to be the concubine of the deceased and incapa- 
ble of acquiring from him, directly and indirectly, and all the property 
mentioned in the inventory adjudged to be the property of the succession 
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of Jacob Weigel, deceased, in community with appearer; and, as such, 
administered and distributed to her and the four children, issue of her 
marriage with the deceased. 

An order of Court was made that the cause be tried upon these pro- 
ceedings, as to the titles to the property inventoried. 

The plaintiff, after introducing the inventory, her authentic titles to 
the real estate claimed by her, and the testimony of the parish Recorder 
to prove the protest against making the inventory, objected, and reserved 
her bills of exception to any evidence, on the part of the administratrix, 
to invalidate her titles or prove fraud and simulation, on the grounds : 

1. An administratrix cannot prove the simulation of her intestate’s sale, 
unless alleged to be in fraud of creditors. 

2. An administratrix cannot attack the authentic acts of her intestate 
in any other manner that the intestate himself could,if living, viz: by 
counter letters or interrogatories to the other party. 

3. This opposition and rule is simply a summary process, the object of 
which is to strike out from the inventory of said successidén certain real 
estate, as being improperly placed thereon, and, under said summary 
process, opponent could not be divested of her title to said real property, 
the proceeding for which purpose should be by petition and citation. 

In support of the first and second objections, appellants’ counsel refer 
us to 6 A. 494; 14 A. 610; 12 A. 684 and 759. 

In the first two authorities cited, it was held that an administrator 
could not maintain the revocatory action without alleging injury to the 
creditors. In the other two, that forced heirs are considered creditors 
of their ancestor, and, as such, may attack his acts as simulated, to the. 
extent of their legitime. 

In the case at bar, the administratrix has “alleged that the acts which 
are assailed ‘‘were fraudulent transfers, made for the purpose of defraud- 
ing the legal heirs of deceased, and were disguised donations,” which 
brings the case within the rulings invoked. But it is charged that the 
acts complained of were disguised donations of real estate, prohibited by 
law, null and void, and that the property, in waaay belongs to the 
succession, and community. 

Leaving out of view the question as to proper parties (which is not 
raised by the pleadings), it is difficult to understand who can, in law, 
make the proof necessary to establish these allegations, if the direct 
representatives of the deceased cannot. We think the evidence was 
properly admitted. 

The third objection is to the form of proceeding. 

The appellant having instituted the controversy in the form of a rule, 
and provoked an investigation of her titles to immovable property, com- 
plains with ill grace of the opposite party’s right to deny the legality and 
reality of those titles in that proceeding. The latter might probably 
have successfully excepted to the form. The manner in which the case 
has been presented complicates the real questions involved, and increases 
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the difficulty of settling the rights of all the parties interested. It is a 
question not far from doubt, whether a judgment in this proceeding, and 
under the circumstances. presented in this record, would be binding upon 
the children of the deceased, who are all of age ; but, as we have con- 
cluded to remand the case, we will content ourselves with giving our 
opinion upon such points presented as will be necessary to its final 
decision. ; 

If we view the proceeding, on the part of the appellant, as one autho- 
rized, under Art. 1099 C. C., which directs the notary to ‘‘make mention 
of the effects and property which are claimed by third persons, as having 
been intrusted to the deceased to keep on deposit, consignment or other- 
wise,” it would be necessary for her to establish her ownership contradic- 
torily, with the representative of the succession, who would, under the 
all ordinary principles and rules of jurisprudence, have the right to set up 
legal defences to the demand ; for that article of the Code enjoins all such 
effects and property to ‘‘be estimated with the effects of the succession,” 
and the third person to establish his claim to them, before they can be taken 
out of the inventory. Wedo not understand this article as precluding 
all legal defences to the claim of third persons for property included in 
the inventory. The word ‘‘established,” as used in this article, has a 
well known legal signification, and implies that the claim to property, 
doubtful as between the third person and the succession, is permanently 
settled and confirmed. 

We can view the proceeding before us in no other light than as a suit 
(irregular in its inception and many of its features) to settle the rights 
of the several parties to the property in dispute, and think the objection 
of appellant not maintainable. 

It is shown that, on 28th June, 1838, Sallie Weigel, who is now admin- 
istratrix, brought suit, in the First Judicial District Court, against Jacob 
Weigel, her husband, now deceased, for a separation of bed and board, 
on the ground that he kept a concubine (the plaintiff herein) openly and 
publicly in their common dwelling, to which he filed a general denial; 
and that, on 7th October following, a ‘‘judgment of separation between 
the plaintiff, Sallie Weigel, and defendant, Jacob Weigel, her husband, 
was rendered upon the said Jacob Weigel’s written confession of the truth 
of the allegations of plaintiff’s petition ;” that, in April, 1841, Jacob Weigel, 
the defendant in said suit, applied to the same Court for a divorce, on 
the ground that more than two years had elapsed since the rendition of 
the above judgment of separation from bed and board, and no recon- 
ciliation between the parties had taken place, which was successfully 
resisted by the separated wife, on the ground that said judgment of sepa- 
ration from bed and board was rendered in her favor and could not be 
* the basis of a judgment of divorce in his favor, and she, at the same time, 
obtained a judgment for alimony, at $20 per month, for the support of a 
child, issue of the marriage ; that, since that time, the parties have lived 
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separately, the husband living with the appellant up to his death, in 
July, 1863. 

Sallie Weigel, the administratrix, now treats the said proceedings and 
judgment as an absolute nullity, and claims to be the surviving wife in 
community, and entitled to one-half the property involved in this litiga- 
tion. These questions should properly be decided in the settlement of 
the succession, contradictorily with the proper parties, but, as they may 
effect, to some extent, the rights of the parties to this controversy, and 
the lower Court recognized a community, we deem it necessary to give 
our opinion upon the effect of said judgment and proceedings. 

In the case of Harman v. McLeland, 16 L. 26, it was held that the 
acknowledgment by the defendant of the truth of the facts alleged, was 
insufficient to support the demand for a divorce, and the Court well and 
forcibly states the reason and policy of the doctrine; and, while we 
wholly approve of it, we cannot say that, when a judgment has been 
solemnly rendered upon such evidence, subsequently recognized and 
invoked by both parties in a judicial proceeding, and acquiesced in for 
more than thirty years, it should be treated as a nullity. It may be 
unfortunate for the interests of society that there is no express legisla- 
tion on this point, but we can find no law which declares such a judg- 
ment a nullity. We think, therefore, the judgment of separation from 
bed and board, between Sallie and Jacob Weigel, must have its legal 
effects, until regularly annulled. 

Plaintiff reserved a bill of exceptions to the ruling of the District Judge, 

excluding the testimony of the witness, Charles Stallman, offered to prove’ 
the declarations of the deceased, relative to his insolvency, at the time 
and after he left the Delpit plantation, on the ground that no declara- 
tions of the deceased could be proven, except those relating to the titles 
in controversy. 

We think the objection went more to effect than the admissibility of 
the evidence. The administratrix had introduced evidence to show the 

. decedent’s wages while on that plantation, with the view to prove his 
ability to purchase real estate; and the appellant offered the testimony of 
this witness as rebutting evidence, which it was competent for her to do, 
under the circumstances. 

Another bill of exceptions was taken to the ruling of the Judge in not 

‘3 permitting the cross-examination of the witness, Margaret Rederick, on 
her voir dire, on the ground that the appellant could not inquire into the 
extent of the interest of the witness. The administratrix propounded the 
single question: ‘‘Have you any interest, directly or indirectly, or 
otherwise, in the result of this suit?” to which, the witness answered 
‘*Yes.” The appellant, who offered the witness, then asked: ‘‘What is 
the extent of your interest, and how are you interested?” It is true, as 
urged by the counsel for the succession, that the admissibility of a 
witness does not depend on the amount of the interest involved, but it is 
competent for the party offering the witness, if the objection does not 
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pursue the inquiry, to show, on cross-examination, whether or not the 
witness really has any disqualifying interest in the result of the suit, and, 
for this purpose, may inquire how the witness is interested. Further 
inquiry may show that the interest admitted is not of a disqualifying 
nature. Some witnesses may feel a strong interest in the success of one 
of the parties, from friendship, relationship, or other motive, which goes 
to their credibility; or, they may be interested in the question, and it is 
proper that the grounds of their belief, as to their interest; should be 
developed. 1 Greenleaf, 23 386, 392. 

The appellant offered the witness, Nicholas Betz, her vendor of one of 
the properties in question, to prove that she paid the price mentioned in 
the act, and that she carried on, for years, a separate trade and business, 
by which she acquired the means of purchasing property ; and, upon the 
Court’s sustaining the objection, that the witness was interested, as ven- 
dor, her counsel drew up and offered a release to said witness, when the 
opposing counsel objected, that the counsel of the appellant had not the 
right, authority nor capacity to grant the release, and the Court sus- 
tained the objection. We think this ruling correct. 

‘*A release by an attorney of record is not good.” 1 Greenleaf, 3 427. 
Such an act is not within the province of counsel, and he must have 
special authority to bind his client in such case. 

The last bill of exceptions was taken to the ruling of the District Judge 
rejecting the testimony of Paul Weigel, son of the defendant and the de- 
ceased, offered by plaintiff, as a witness, only against the heirs of the 
deceased, to prove that the plaintiff protested against having her property 
inventoried; and that she had means and money sufficient to buy the 
said property, and that she paid for it with her own funds, on the ground 
that he could not be a witness against his mother, was infamous, and 
interested in the case. 

The Court did not err in excluding this witness. His mother, as she 
presents herself before the Court, is not a mere nominal party to the suit. 
She is urging a demand in her own right, and is interested, in any event, 
in the costs. Whether she has a right to recover must depend upon 
matters presented during the trial; and the competency of a witness must 
be determined with reference to the parties, the pleadings, and the 
subject-matter of the suit. ‘‘Descendants are expressly prohibited from 
being witnesses in civil cases, for or against their ascendants. This pro- 
hibition is not based exclusively upon the reason that these relations are 
the forced heirs of each other, but because it has hitherto been the policy 
of the law to withdraw the witness from the necessity of testifying for or 
against those to whom he sustains such intimate and delicate relations, 
and to relieve the Courts from the embarrassment of hearing and decid- 
ing upon this kind of proof.” 12 A. 410. There is nothing to show that 
the witness offered is one of those whom the law considers infamous ; but, 
upon the last objection, although he was called to testify against his own 
interest, that interest is so blended with that of his co-heirs and mother, 
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that the effect of his testimony could not be separated and confined to his 
own. 

The testimony, which was improperly excluded, may have an important 
effect in establishing appellant’s ability to purchase the property, the 
titles to which she holds, and, upon another trial, the representative of the 
succession, or the heirs, may be able to trace the titles to each part of 
the properties embraced, respectively, in the acts filed by appellant. 

We think justice requires that the case be remanded, to afford the heirs 
an opportunity to become, if they wish, or be made parties, and for more 
direct and satisfactory evidence to be introduced. The main questions 
are, whether the property, to which the appellant has produced titles, was 
acquired with her own funds, or those of the deceased ; or, in other words, 
whether or not her titles are disguised donations to a concubine, which 
are nullities ; and whether or not there are such parties as will authorize 
a judgment binding on those interested. 

It is therefore ordered, adjudged and decreed, that the judgment of 
the District Court be avoided and reversed; and that this cause be 
remanded for further proceedings, according to law, and the views 
enunciated in the foregoing opinion; the costs of appeal to be paid 
jointly by Sallie Weigel and the succession of Jacob Weigel. 
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This Court cannot recogaize any legal proprietary right in Confederate notes, unless such rights be 
based upon some positive law of Uonzre33, or upon some legitimate Military Order of the G vern- 
ment of the United States. ; 


PPEAL from the Sixth District Court of New Orleans, Duplantier, J. 
Castera & Dufour, for plaintiff and appellant. W. H. Hunt and G. 
Schmidt, for defendant. 


Jones, J. The actual controversy in this case is upon the plaintiff’s 
right to recover from the defendant a specific thing, being nine hundred 
and twenty-five dollars in Confederate notes. 

This Court cannot recognize any legal proprietary right in Confederate 
notes, unless such rights be based upon some positive law of Congress, or 
upon some legitimate military order of the Government of the United 
States ; neither of which being exhibited in this case, the claim for Con- 
federate notes cannot be sustained. This Court will, ex officio, notice the 
claim of plaintiff, as sustained by the proof; but, it being against publie 
volicy, it will not receive its sanction. 

This Court, therefore, sets aside the original judgment rendered in this 
case, and further orders, adjudges and decrees, that judgment be rendered 
in favor of defendant, as in case of nonsuit, costs to be paid by plaintiff 
in both courts. l x 
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Bernarp MriEr v. Conrap SrreEDER—S. WeBER, Intervenor. 


To effect the seizure of a negotiable note, before maturity, it must be taken into actual custody by the 
Sheriff. 

In order to make a valid seizure of tangible property, the thing levied upon must be taken into actual 
possession by the officer. A promissory note, endorsed in blank by the payee, is of that class of 
property ; itis not merely the evidence of debt : with its endorsements, it contains the obligations 
of several parties, and is the subject of sale and delivery, as much as any other movable. 

An endorsee, after maturity, takes the note subject to equities. But, when we speak of equities be- 
tween the parties, it is not to be understood, by this expression, that all sorts of equities existing 
between the parties, from other mdependent tr ti t them, are intended ; but only 
such equities as attach to the particular note, and as between those parties, would be available, to con- 
trol, qualify or extinguish any rights arising thereon. 

If the evidence of the right be negotiable, and is acquired without notice by an endorsee, even after 
the seizure of the right, the seizure is ineffectual as to him : a principle adopted in favor of com- 
merce. But if the evidence of the right be not negotiable, the seizure of the debt or right, of which 
it is the evidence, by notification to the debtor or keeper of the subject of the right, is valid against 
the subsequent assi of the debt or right. 


*S 








PPEAL from the Third District Court of New Orleans, Duvigneaud, J. 
A, Sambola, for plaintiff and appellant. P. W. Collens, for defen- 
dant. 7. Wharton Collins, for intervenor. 


Hower, J. Onthe 30th November, 1860, the plaintiff instituted suit 
against the defendant, in the Third District Court of New Orleans, upon 
@ promissory note for $324, made by the latter to the order of and 
endorsed by one H. Alt, and payable six months after date, which was, 
on the 28th July, 1860, (nine days after its maturity,) protested for non- 
payment, at the instance of plaintiff. 

On the 12th December, 1860, the defendant answered, that he had been 
notified that plaintiff was not the owner of the note sued on; that it had . 
been seized, with his indebtedness thereon, under two writs of fi. fa., in 
’ the cases of Weber v. Alt, in the Third and Fifth District Courts, as the 
property of said Alt, who was the true holder and owner thereof at matu- 
rity and since; and that, as a mere stakeholder, ready to pay either party, 
he is not bound to pay, until the conflict of claims is decided. 

On the same day, the said Weber intervened, alleging that he had 
issued executions upon his two judgments against the said Alt, obtained 
in the Third and Fifth District Courts of New Orleans, and, in a garnish- 
ment process, caused the seizure of the note sued on in this case, and the 
amount due thereon, in the hands of said Streeder, the maker; that Alt 
was the actual holder of said note, at the time, and that this suit has been 
instituted by the plaintiff in order to cover the same and defeat inter- 
venor by fraud and simulation; that the garnishee, Streeder, admitted 
owing the amount of said note, but omitted to declare in whose hands it 
then was; that he traversed said answers, and ‘‘ that, by virtue of said 
proceedings, he has the best legal and equitable right to the amount sued 
on herein,” and he prays for judgment against defendant for the amount 
of the note, in part satisfaction of his writs of execution. 

On these pleadings the parties went to trial, and the lower Court ren-- 
dered judgment in favor of the intervenor and against plaintiff and defen- 
dant, condemning the latter to pay $324, amount of the note sued on, 
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with interest, to the Sheriff, to be applied to the satisfaction of the writ 
in his hands in the case of Weber v. Ait, in the Third District Court, and 
the excess, if any, to the one in the case of Weber v. Alf, in the Fifth 
District Court, the defendant to pay costs of suit, and plaintiff those 
of the intervention; from which judgment, plaintiff, Miller, appealed. 

There is no dispute as to defendant’s obligation to pay the note, and 
the question to be decided is, was there a seizure of it, or has the inter- 
venor acquired any right to it? 

The record contains no evidence of bad faith in plaintiff, or his know- 
ledge of the attempted seizure, and we are required only to determine the 
effect of the proceedings under the Act of 1839, resorted to by the 
intervenor. 

The return of the Sheriff shows that nothing came into his hands by 
the seizure, and the garnishee, in his answers, states that a demand of 
payment of the note was made of him (by whom he does not say) on the 
day on which the interrogatories were served on him, and refused in con- 
sequence thereof, and that he does not know in whose hands the note 
was on the day of filing his answers, to wit: on 3st October, 1860. These 
answers were traversed by the plaintiff in the executions, intervenor 
herein, and no further steps taken. 

The evidence shows further, that, on the:16th July, 1860, Alt, the payer 
of the note, demanded payment of the note of Streeder, witheut success, 
and again on the 19th, the last day of grace, and he was then met with 
the information that an attachment had been levied upon the note by 
Weber; that Alt made some unsuccessful effort to effect an arrangement 
with Weber; that prior to the protest of the note, plaintiff’s attorney 
informed Streeder, the maker, that the note belonged to the plaintiff, 
Miller, who, it appears, was also a creditor of Alt. 

It is conceded that, to effect the seizure of a negotiable note before ma- 
turity, it must be taken into actual possession by the Sheriff; but the 
intervenor contends that, as the note in this case is shown to have been 
in the possession of the payer, his debtor, on the day of its maturity, it 
lost its negotiability so far as to make it subject to the rules applicable to 
other incorporeal rights; and being the mere evidence of a debt, and its 
transfer conveying no other nor greater rights than those of the trans- 
ferror, it is enough to seize in the hands of the maker, by service of the 
garnishment process, under the Act of 1839; a doctrine to which we 
cannot give our assent, as applied in this case. Counsel has referred us 
to one case, that of Wilson v. Munday, 5 L. 487, where the sale of notes 
under a fi. fa. was sustained, although the Sheriff had not taken posses- 
sion of them, on the principle that it was sufficient to sell the right of the 
defendant in execution to them. The facts in that case are not analo- 
gous to those in the case at bar, yet the doctrine enunciated there seems 
to be inconsistent with our settled jurisprudence. See 7 R. 500; 2 A. 493, 
910; 4 A. 369; 6 A. 182. The last case quoted (Scot v. Neblett, 6 An. 182) 
is one in which the note was pst due and {in suit by the payee against. 
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the u:..ker, when the Sheriff seized it on execution against the payee, by 
taking «. copy of it and serving a notice on the clerk of the Court, where 
it was deposited, and the maker, defendant in said suit; but this Court 
held that there was no seizure, because the Sheriff failed to take actual 
possession. Chief Justice Eustis, the organ of the Court, said: ‘‘We 
have always held that, in order to make a valid seizure of tangible pro- 
perty, the thing levied upon must be taken into actual possession by the 
officer. A promissory note, endorsed in blank by the payee, is of that 
elass of property; it is not merely the evidence of debt: with its endorse- 
ments it contains the obligations of several parties, and it is the subject 
of sale and delivery, as much as any other movable.” 

It is true, as contended by counsel, that an endorsee after maturity 
takes the note subject to equities. But, as Story says, ‘‘ Where we speak 
of equities between the parties, it is not to be understood, by this expres- 
sion, that all sorts of equities existing between the parties, from other 
independent transactions between them, are intended; but only such 
equities as attach to the particular note, and as between those parties, would 
be available, to control, qualify or extinguish any rights arising there- 
from.” Story on Promissory Notes, 3178. 

In a leading case, Fisher v. Laland, 4 Cush. 456, Shaw, C. J., in the 
course of his opinion, speaking of the character of a note over due, 
remarked: é‘The note does not cease to be negotiable; the endorser takes 
a title; and if the defendant could make any defence against a suit 
brought by such endorser, he can make it against the endorsee.”’ 

In the case of Harris v. The Bank of Mobile, 5 An. 539, Mr. Justice 
Preston says: ‘‘If the evidence of the right be negotiable, and is acquired 
‘without notice by an endorser, even after the seizure of the right, the 
seizure is ineffectual as to him: a principle adopted in favor of commerce. 
But if the evidence of the right be not negotiable, the seizure of the debt 
or right, of which it is the evidence, by notification to the debtor or 
keeper of the subject of the right, is valid against the subsequent assignee 

of the debt or right.” 

In the case at bar there are no equities urged by the maker, nor ques- 
tions raised by him, except as to whom he can safely pay; but a judg- 
ment creditor of the payee claims a right to the amount of the note, by 
virtue of his executions and garnishment process, served upon the maker. 
This we have found to be ineffectual as to the plaintiff, because he is the 
endorser of a negotiable note over due, which did not go into the posses- 
sion of the Sheriff under those writs, and he is not shown to have any 
knowledge of the attempted seizure at the time he acquired it. The 
answers of the garnishee do not show that he was, at the date of the 
service of the interrogatories upon him, or the filing of his answers, 
indebted to the defendant in the executions, but that he owed the amount 
of the note, in whosesoever hands it might be. 

We think, therefore, that the intervenor has failed to establish his 
right to the note sued on or its proceeds. 



































NEW ORLEANS, JANUARY, 1866. 
Succession of J. Y. de Egana—On a Motion to Dismiss. 


It is therefore ordered, adjudged and decreed, that the judgment of 
he lower Court, be avoided and reversed; and it is now ordered, adjudged 
and decreed, that there be judgment dismissing the intervention of 
Stanislaus Weber, at his costs in the lower Court; and further, that plain-. 
tiff, Bernard Miller, recover of defendant, Conrad Streeder, the sum of 
three hundred and twenty-four dollars, wjth legal interest from July 19, 
1860, with the costs of the main action in the lower Court; the costs of 
appeal to be paid jointly by the appellees. 
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The party who voluntarily executes, either partially or in toto, a judgment rendered for or against 
“a 4 him, or who voluntarily acquiesces in or ratifies, either partially or in toto, the execution of that 
ps judgment, is not permitted to appeal from it. 


fn default of funds sufficient to discharge the debts and legacies of sums of money, the testamentary 
executor shall cause himself to be authorized by the Court to sell the movables and the slaves not 
employed on plantations, and if they are insufficient, the immovables, to a sufficient ameant-tn 6a- 
tisfy those debts and legacies. 

The testamentary e shall p d to the sale above mentioned and to the paym»it ot tae dates 
of the succession, in the same manner as is prescribed for curators of vacant 

It is inadmissible to say, that the plaintiff could thus partially execute the awara, aud nepadigfo 
those portions of it which were not directly comprehended in the execution. 

An account homologated, so far as not opposed necessarily approves and ratifies quoad the,oredi- 
tors who have not opposed the tableau. 

The principle is well settled, that a party is not permitted to do an act which he is at liberty tb abstain 
from, and, by a mere reservation, screen himself from the legal consequences of tua¢ act. _ vo 
tatio actui contraria nen prodest. 





UNIV. OF TIC 


PPEAL from the Second District Court of New Orleans, Howell, J., 
acting Judge. Morgan, for the motion. 


Instxy, J. This case is before us on a motion to dismiss ; and a refer- 
ence to some of the most prominent facts is, we think, necessary for a 
proper understanding, and a correct appreciation, of the grounds upon 
which the motion is submitted. 

On the 11th January, 1864, the judgment now complained of was ren- 
dered, and on the 1st February, of the same year, after a trial which lasted 
four days, on the appellee’s prayer for a rehearing, was reaffirmed and 
maintained by the lower Court. 

On the 23d of the same month, the appellees were ruled to show cause 
‘* why they should not forthwith comply with the judgment,,or in default 
thereof be visited with such pains and penalties as the Court, in pursuance of 
law, may deem proper to inflict.” This rule was made absolute, on the Ist 
of March, so far as to order the delivery into the hands of the executor, 
of the cash and notes specially referred to in the rule. On the 26th April, 
another motion was filed against M. A. de Lizardi (the liquidator’s agent), 
asking that he be ordered to show cause why ‘‘ he should not be imprisoned 
Sor refusing to comply with the judgment of the 11th June, 1864; and, on the 
18th May, this rule was made absolute,” so far as to order the defendant. 
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to deliver to the executor, within five days, all moneys, bills, notes, books, 
assets, accounts, vouchers and evidences of debt in his hands, belonging 
to the succession of J. Y. de Egana, and which are mentioned in the judg- 
ment of the Court, rendered on the 11th January, 1864. 

Two writs were then issued to the Sheriff—a writ of possession on the 
18th, and a writ of fieri facias on the 28th June. 

On the 13th July, a rule was taken by M. J. and M. A..de Lizardi, upon 
the executor and the Sheriff, in which they allege that they had made a 
full and complete settlement with the Sheriff, and prayed that the 
executorand the Sheriff be ordered to show cause why the judgment should 
not be declared satisfied ; and they (the said Lizardis) discharged from 
all liability in the premises. 

This rule was made absolute on the 27th of July, and the Sheriff, on 
the 1st August, returned satisfied, the writs of possession and of fieri 
facias, herein above mentioned. 

On the 3d November the executor presented a petition, in which he 
states that he files with it his tableau No. 2, showing a balance in his 
hands, for distribution among the creditors, of $54,813 53, and a docu- 
ment attached, A. A., showing a settlement made by him with the liqui- 
dator,, under the execution and orders of Court. 

" In his tableau No. 2, the executor charges himself as follows : 





By-halance on hand, as per former tableau............... :.. $3,475 17 
Legs the following payments made on judgment of Court : 

.  Olerk Second District Court.................. $ 268 90 
Fe INNS Saas a. cso nse. cee deeets 1,000 00 
SR a ve-nhends ebb thd edewadesdsest pede 12 00 

~ 1,280 90 

$2,194 27 

Charles DeLassus’ note, $764, and interest, paid............. 930 80 
Cash, from liquidator, M. J. de Lizardi, as follows: (see Sheriff’s 
I BRR ns eoeswies saisinancacesee scndanecsesdvecces 
Amount deposited in Citizens Bank, in the joint names of Ca- 

ballero, executor, and Lizardi, liquidator.................. 45,702 13 

I lls St enna aeddue viensnGadicedstpces 97 99 


(For the above items, see document A A.) 
Cash, from the liquidator (see Sheriff's receipt, No. 2), docu- 


$65,262 30 
From which deducting the privileged claims, amounting to... 10,448 77 


There remained in the hands of the executor a balance, to be 


In document A A (see senenittn tableau No. 2), which is filed with 
and referred to in the tableau, it clearly and distinctly appears that the 
note of Charles De Lassus, the sum of $45,702 13, that of $97 99, and 
that of $16,337 11, which, after deducting the payment of the privileged 
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claims, constituted the balance of $54,813 53, proposed to be distributed 
were received by the executor from Mr. Lizardi in satisfaction of the judgmen 
subsequently appealed from. 

On the 14th November, one of the creditors, Mr. Pierre Landreaux, 
filed an opposition to the executor’s tableau No. 2, in which he says that 
he has no objection to the distribution of the sum of $54,813 53, now in- 
tended to be distributed herein ; but, on all other points, he opposes the - 
homologation of the tableau. 

On the same day, twelve other creditors—Henri Bassie, Widow Poydras 
de Lallande, Ulysse Ducasse, Jacques Descrimes, Eugene Rochereau & 
Co., Mark N. Boule, Widow H. Pargoud, Caroline Heye Vincent, Leo- 
pold Jeannet, Charles Gross, Charles A. Hensler and Widow Andre Cas- 
telle—filed a similar opposition, in which, adopting the very words of Mr. 
Landreaux, they say ‘‘ that they have no objection to the distribution of the 
$54,813 53, intended to be distributed herein;” but, in all other respects, they 
opposed the homologation of the account. 

On the 26th of the same month, twenty-nine creditors -(R. Brugier, A. 
LeBlanc, Widow LeCoul, W. A. Gasquet, Widow Jourdan, G. Brusle, A. 
Roger, A. Beryorot, E. Rousseau, R. B. Aucoin, Daniel Jese, Widow 
Charles Fortier, Widow Harris, tutrix; The Star Insurance Company, F. 
Gruna, executor of Wm. Vogel; L. & A. LeBeur, E. Durrive, Arthur 
Shiff, James Flint, Wm. Avery, executor of McKenna; The Louisiana 
State Bank, Carleton Hunt, King & Devine, transferrees of Shiers, King 
& Co., Warneken & Co., R. A. Boure, executor of J. L. Harris; F. P. 
Ducongé, A. Merle Daubigné, Reichart & Co., and Cramer & Co.) came 
into Court, and in their petition of opposition to the homologation of 
said tableau No. 2, prayed the Court to order that the sum of $54,813 53, 
now admitted by the said executor to be in his hands, shall be distributed 
to the creditors. 

On the same day and month, another creditor (R. H. Bailey) filed his 
opposition to said tableau, and said he had no objection whatever to the 
distribution of the sum of $54,813 53, intended to be distributed by said 
tableau. 

On the Ist of December, four other creditors (the New Orleans Canal 
and Banking Company, Castello & Harispe, W. O. Denegre, and West & 
Renshaw) joined in an opposition to the said tableau, in which they pray 
that the said sum of $54,813 53 may be forthwith distributed by the said 
executor among the creditors, according to the amount due them, with- 
out interest. 

On the 22d of the same month, five of the above named opponents, to 
wit : The New Orleans Canal and Banking Company, Castillo & Harispe, 
W. O. Denegre and West & Renshaw, and Cammack and Carleton Hunt, 
applied to the Court for a devolutive appeal, which was granted to them. 

On the 2d day of February, 1865, the very last day of the year within 
which they were permitted to appeal, the other opposing creditors, with 
the exception of R. B. Aucoin, Daniel Jex and Widow Charles Fortier, 
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joined with the Louisiana Mutual Insurance Company, and Messrs. A. & © 
M. Heine, two creditors who had not opposed the homologation of the 
tableau, in a petition praying for a devolutive appeal, which was also 
granted to them. ‘ 

Now, with these facts, which appear from, and are clearly established by 
the record, we are called upon by the appellees, M. J. & M. A. de Lizardi, 
_ to dismiss the above mentioned appeals, upon the ground that the ap- 

pellants havé voluntarily executed the judgment appealed from, or have 
voluntarily acquiesced in and ratified the execution of it. 

The appellants, on the other hand, strenuously deny that they ever did 
execute or acquiesce in the execution of a judgment, which they, on the 
contrary, denounce as containing ‘‘ egregious” errors, highly prejudicial 
to their interests. 

It is not our province, at this stage of the proceedings, to examine into 
the merits of the case, and say whether the judgment of the lower Court 
contains egregious errors, and whether those errors are prejudicial to the 
interests of the appellants, or to those of the appellees. 

Our task is simply to determine whether, by their voluntary acts in exe- 
euting or ratifying the execution of the judgment, the appellants have 
lost their right of appeal, and cannot be listened to, in this Court. 

It cannot be controverted that, under the laws and jurisprudence of 
this State, the party who voluntarily executes, either partially or in toto, 
a judgment rendered for or against him, or who voluntarily acquiesces in 
or ratifies, either partially or in toto, the execution of that judgment, is 
not permitted to appeal from it. C. P. 567; Williams v. Duér, 14 L. 523; 
State v. Judge of the Parish Court, 4 Rob. 85: Campbell v. Orillon, 3 A. 115; 

_ Huhart v. Golden, 7 A. 233; Landry v. Connelly, 4 R. 127. 

That the judgment in this case has been executed is shown by the fi. fa. 
and the writ of possession; by the return of the Sheriff thereon; by the 
judgment of the Court declaring it satisfied. The question, then, is, was 

’ it executed by the appellants ; and, if not, have they consented to 
acquiesce in, or ratified the execution? 

It is contended on behalf of the appellees, that the party who enforced. 
the execution of the judgment in this case, had authority to do so for and 
in behalf of the creditors, not only because, as executor, he was the legal 
representative of the heirs and creditors of the deceased, but because the 
judgment itself expressly and nominally designated him as the party to 
whom the execution of the judgment was confided, and ordered him 
peremptorily to proceed forthwith to the final settlement of the estate. 
This view of the law seems to be concurred in by twenty-nine of the 
appellants, who say that J. M. Caballero, as execuior of the estate, was 
bound in law, in order to protect the rights of the heirs and creditors, the 
decree above referred to (meaning the decree appealed from by them 
being final, to proceed to the execution of said decree. 

The others, however, contend that the testamentary executor is an 
agent of the deceased, and, perhaps, of the heirs, but not of the credi- 
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tors; and that Mr. Caballero, therefore, was not the legal representative 
of the creditors, who are not bound by his acts, and who may oppose or 
repudiate them. 

In the matter of the Succession of Hawkins, 2 A. 925, this Court held 
that an administrator is the trusicee of the creditors; that his first duty is 
to them, and his imperative obligation to watch over their interest. This 
principle, we think, implies with equal force to executors; for the law 
makes it their imperative duty to see to the payment of the debts of the 
succession, and vests them for that purpose, with the power to sell the 
personal, and, if need be, the real property of the estate. ©. OC. Arts. 
1661, 1663. It seems to us, therefore, that Mr. Caballero, as executor, 
was authorized, nay, bound, to proceed to the execution of the judgment, 
and that his acts, in this matter, are binding upon the creditors, so far, 
at least, as the Lizardis are concerned; and, without prejudice of the 
right, which, in common with all principles, they have to disapprove the 
acts of their agent, and hold him responsible for them, if those acts are 
such as they pretend them to be, and they have not ratified them. But, 
conceding that Mr. Caballero was not the legal representative of the 
creditors and appellants, it cannot be contested that the lower Court 
constituted and appointed him their agent, for the very purpose of en- 
forcing and carrying out the execution of the judgment. 

It is true they now contend that they were not parties to that judg- 
ment, but it clearly results from their proceedings in the record, and 
from their own admissions, in their printed brief, that they had filed 
oppositions to the amounts, both of the executor, Caballero, and the liquida- , 
or, Lizardi, in which they sought to render both directly liable to them. 

This certainly made them parties to the whole proceedings, and privies. 
to the judgments that were rendered therein. 

Besides, on the trial of Lizardi’s motion for a rehearing, which lasted 
four days, they appeared every day, by their counsel. 

It is true, they say that they did not oppose the motion ; but we are 
not at liberty to travel out of the record; and we are bound to conclude, 
from what appears in it, that, if they did not oppose, they did not assent 
to Mr. Lizardi’s prayer, or else the trial could not have lasted four days, 
and clearly could not have resulted in a judgment which dismissed the 
motion ; and, in the language of their opposition, maintained and affirmed 
the judgment of 11th January, 1864; and held that Manuel A. de Lizardi 
was before the Court as agent of Manuel J. de Lizardi, and bound to hand 
over to the executor all the assets of the estate. Itis obvious, then, that the 
appellants, who, by their own voluntary acts, had made themselves 
parties to the whole proceedings below, and were privies, both to the 
decree of January 11th, 1864, and to the judgment discharging the rule 
for a new trial, knew, or were bound to know, that Mr. Caballero was 
authorized, nay, ordered, if not by the law, at least, by the judgment of 
the Court, to enforce the execution of the decree appealed from. 

It was their duty, then, if dissatisfied with that decree, to have pre- 
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vented the execution of it, either by assenting to the rehearing prayed 
for, or by appealing before, and not months after, that execution had taken 
place. They, however, thought differently, and suffered the judgment 
to be executed before taking any steps against it. Under these circum- 
stances, we can but construe their silence and inaction into a formal 
acquiescence, on their part, and hold them bound by the acts of their 
agent. 

But, admitting that Mr. Caballero was authorized neither by the law, nor 
by the decree of the Court, to execute the judgment, yet, there are cir- 
cumstances, in this case, which show conclusively that the appellants 
have fully and completely ratified his acts, whether originally authorized 
or not. 

In the’ petition which he presented on the 3d November, 1864, Mr. 
Caballero clearly and distinctly states, that he files his tableau, No. 2, 
showing a balance in his hands of $54,813 53, which he proposes to dis- 
tribute among the creditors, and a document, lettered A A, showing the settle- 
ment made by him, with the liquidator, under the execution and order of the 
Court. 

In his account, he explains, how that sum of $54,813 53 happened to be 
in his hands; and shows, clearly and distinctly, that it is the balance of a 
larger amount, which he had received, through the Sheriff, from the liqui- 
dator, M. J. de Lizardi. 

In the document A A, which is annexed to the account, and to which 
Mr. Caballero especially refers, it is distinctly and clearly made to appear 
that the note of Charles de Lassus, the several amounts mentioned in the 
account which, after deducting the amount of the privileged claims, con- 
_ stitute exclusively the balance of $54,813 53, proposed to be distributed 
among the creditors, were received by the executor, from Mr. Lizardi, in 
satisfaction of the judgment. 

It is, therefore, evident, that, when they opposed, as they unques- 
tionably did, in the opposition above referred to, the distribution of the 
$54,813 53, the appellants were aware that the items included therein, 
resulted from the execution of the judgment; and this, in our opinion, 
can be regarded in no other light than as an assent to, and execution of, 
the judgment by the appellents. 

It is true the consent of the appellants to the distribution of the funds 
received by the executor, in satisfaction of the judgment, is coupled with 
the reservation of their rights to have the judgment set aside, by an 
action of nullity, or appeal, or otherwise ; but this reservation can be of 
no avail to them. 

The principle is well settled that a party is not permitted to do an act 
which he is at liberty to abstain from, and, by a mere reservation, screen 
himself from the legal consequences of that act. 

Protestatio actui contraria non prodest. 

It is also true, that this was but a partial execution ; but, in the case of 
Williams v. Duer, above quoted, the Court held that the plaintiff, having 















































NEW ORLEANS, JANUARY, 1866, 65 


J. Quertier & Co. v. The Succession of Charles Hille et al. 


acquiesced in a portion of the judgment, could not be permitted to appeal 
from it; and, in Cobb v. Parham, 4 A. 150, where the plaintiff had 
partially executed an award, rendered against him, the Court said: “It is 
inadmissible to say that the plaintiff could thus partially execute the 
award, and repudiate those portions of it which were not directly compre- 
hended in the execution. 

L’exécution partielle demontre, comme |’exécution totale, la volonté de 
i confirmer l’acte vicieux; c’est une approbation tacite. Duranton, vol. 13, 
i No. 280. 

It may not be improper here to remark, that two of the appellants, 
Messrs. A. & M. Heine, and the Louisiana Mutual Insurance Company, 
have filed no oppositions to the account of the executor. They are, con- 
sequently, bound by the judgment rendered on the 19th January, 1865, 
which, by homologating the account, so far as not opposed, necessarily 
approves and ratifies, quoad the creditors who have not opposed, the set- 
tlement of the executor with M. Lizardi. 

Under the circumstances, and after a minute and careful examination of 
the facts, we are constrained to say that, by their own voluntary acts and 
deeds, the appellants have fully and completely ratified the execution of 
the judgment by the executor, and have, consequently parted with the 
right of appeal granted to them by law. 

It is therefore ordered, adjudged and decreed, that the appeals of the 

‘ above named appellants be dismissed, and that they pay the costs of said 
o& appeals. 


Howe, J., recused. 
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We think it competent for parties to waive rights and forms, when not prohibited by law. 

‘ A mortgage creditor, next in rank to one who has been paid, is entitled to a judgment against the 
purchaser, as a third possessor of the property, subject to his mortgage, to be paid out of the funds 
which he should have retained for that purpose, and which it was incompetent for the Sheriff in his 
official capacity to receive. 


PPEAL from the Second District Court of New Orleans, Whitaker, J. 
Durant & Hornor, for plaintiffs. C. Dufour, for the succession. 
Guy Duplantier, curator ad hoc. 

Howe, J. Plaintiffs, as first mortgagees,. caused certain property, 
belonging to defendants, to be sold under,executory process, on 3ist 
January, 1862, for the sum of $7,900, which;was, paid in full by the 
purchaser, Louis Gertris. After paying the,claim of plaintiffs, with in- 
terest, costs and charges, there remained’a: surplus of the proceeds of 
$1,852 88, which the Sheriff reports as in his hands, subject to the further 
order of the Court. soe 

Francis Reynolds, the second mortgage creditor, as shown by the certi- 
5 
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ficate of mortgages, and J. M. Demarest, administrator of the succession 
of Charles Hille, one of the defendants, took a rule, on 11th January, 
1864, upon Louis Gertris, the purchaser, and the representative of the 
succession of Joseph Allen, the other defendant in the exeeutory pro- 
ceedings, to show cause why Gertris, the purchaser, should not pay the 
said surplus, with eight per cent. interest, from February Ist, 1862, and 
costs, upon the grounds that, under the law, he was bound to retain said 
amount in his hands, and the Sheriff was without authority to receive it. 

On the trial of this rule, no exception having been filed to the mode of pro- 
ceeding, the District Court made it absolute, and condemned the pur- 
chaser, Gertris, to pay to F. Reynolds the amount of his mortgage, 
$983 09, with eight per cent. on one-half thereof, from 29th November, 
1858, and the other half from 29th March, 1859, up to the date of render- 
ing the judgment, to be paid out of the surplus aforesaid, and the ba- 
lance thereof, fixed at $423 56, to be paid, one-half to Demarest, admini- 
strator of the succession of Hille, and the other half to Mrs. Allen, natu- 
ral tutrix of her minor children. 

From this judgment Gertris appealed. The plaintiffs in rule, Reynolds 
and Demarest, administrator, pray that the judgment be amended, by al- 
lowing interest until date of payment. 

The appellant contends that the proceeding by rule is null and void ; 
such practice is unknown to our laws ; the mover was not a party to the 
original proceeding ; has never obtained a judgment upon his claim, and 
the purchaser has not admitted the existence of such a claim ; that the 
unpaid mortgage creditors must proceed by the hypothecary action, as 
_ pointed out by Art. 709 C. P.; and that the certificate of mortgages re- 
cites other mortgages and privileges, which may be urged against the ba- 
lance of the price, until it is absorbed. He makes no complaint upon the 
allowance of interest. 

It is very certain that Art. 709 C. P. authorizes privilege and mortgage 
ereditors to proceed by the hypothecary action against the purchaser of a 
property seized, as a third possessor of mortgaged property, and it has 
been sanctioned by several decisions of this Court. See 16 L. 170;3 A. 
542; but we know of no law nor decision which declares the proceeding 
by rule to be a nullity. On the contrary, in the case of Tunnard v. Hill, 
10 A. 247, where a direct action was brought against the defendant to 
obtain payment of the sum claimed out of the funds retained in his 
hands, as the surplus of the purchase price, the Court say: ‘‘ Although 
it would have been more regular for the plaintiff to have proceeded by 
a rule, the defendant has waived all objections on that score by his mode 
of pleading.” 

It does not appear, however, that this question was the subject of inves- 
tigation, or essential to the decision in that case, and we do not feel our- 
selves called upon to say that the opinion thus expressed shall be consid- 
ered as having overruled the former jurisprudence on this point of 
practice. We think it competent for parties to waive rights and forms 





























NEW ORLEANS, JANUARY, 1866. 67 
J. Quertier & Co. v. The Succession of Charles Hille et al. 


when not prohibited by law; and we think that the appellant has waived . 
his objections to form in this case, by not excepting, at the proper time,. 
to the mode of proceeding. We observe a great tendency to conduct ju- 
dicial proceedings in this summary manner, and we are disposed to check 
and discourage it, and hold litigants to an observance of the forms pre- 
scribed by law; but we can effect it only in a legal manner, and when 
regularly presented. 
The record shows that the appellee, Reynolds, is the mortgage:creditor 
next in rank to the plaintiffs in executory process, whose claim ‘was paid . 
q, in full, and by law he is entitled to a judgment against the purchaser, as 
a third possessor of the property subject to his mortgage, to be paid out 
of the funds which he should have retained for that purpose, and which it 
was incompetent for the Sheriff, in his official capacity to recover. See 
Pepper et al. v. Dunlap, 16 L. 175; Owmmings v. Erwin, 15 A. 289; Mer- 
chants Bank vy. Peters, 2 R. 214; Scott v. Featherston, 5 A. 313. 

The appellant correctly contends that, so long as there are mortgages 
or privileges uncancelled, he cannot be compelled to pay any of the fund 
to the debtor in execution. By the judgment appealed from he is order- 
ed to pay the sum of $423 56, as the balance in his hands, to the two co- 
defendants jointly. We find united, in the certificate, a privilege and 
mortgage upon the property in question, for an amount greater than the 
sum ordered to be paid to the debtor in execution. The judgment in favor 
of J. M. Demarest, administrator of the succession, and Mrs. Marie 
Louise Allen, natural tutrix of her minor children, defendants in execu- 
tion, must be reversed. 

It is therefore ordered, adjudged and decreed, that so much of the 
judgment of the lower Court as is in favor of J. M. Demarest, adminis- 
trator of the succession of Charles Hille, deceased, and Mrs. Marie Louise 
Allen, natural tutrix of her minor children, be avoided and reversed ; 
and that, upon their claims, there be judgment of nonsuit. It is further 
ordered that the judgment in favor of Francois Reynold be amended, so 
as to allow him the interest awarded, up to the date of final payment ; and 
that, as thus amended, the judgment be affirmed ; the costs of appeal to 
be paid jointly by appellant and the succession of Hille and Mrs. Allen, 
natural tutrix. 
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Mrs. Susan Broapwetut v. Bensamin RopRIGvsEs. 


Every one is at liberty to renounce what the law has established in his favor and interests but him-- 


self. But individuals cannot, by their conventions, derogate from the force of laws made for the 
preservation of public order or good morals. 

The law of Louisiana allows individuals to derogate, by their conventions, from any advantages which 
the general law may have allowed them, under three modifications: 1. That the law granting the 
advantage be not one expressly or impliedly prohibitory of such renunciation; 2. That the renun- 


ciation do not affect the right of third persons; and 3. That the renunciation be not contrary to the- 


public good. 
The owner of property may lawfully contract in relation to it, and he is constrained by no law, as to 


the terms and conditions on which he may dispose of or affect it, except in cases for which the law . 


itself has provided. 
_ Amortgage debtor may legally renounce the benefit of appraisement in the proceedings to sell on 
executory process, and will not be afterwards allowed to attack the sale as invalid, 


PPEAL from the Sixth District Court of New Orleans, Howell, J. 


C. Roselius and Alfred Philips, for plaintiff and appellant.—The only- 


question presented for decision in this case is, whether the clause inserted 
in the act of mortgage, dispensing with the appraisement required by 
articles 673 and 745 of the Code of Practice, in case of a judicial sale, is 
valid in law? 

A proper solution of this question depends on the application of a 
familiar principle of law, rather awkwardly expressed in the first para- 
graph of the 11th article of the Civil Code, that ‘‘individuals cannot, by 
their conventions, derogate from the force of laws made for the preser- 


vation of public order or good morals.” It is enunciated with much more: 


clearness and precision in several passages of the Roman Laws, to some 


of which it may be useful to refer: Privatorum conventio juri publico- 


non derogat. Leg. 15,31, D de Regulis Juris. To the same effect: Jus 


publicum privatorum pactis mutari non potest. Leg. 38, D. de Pactis;. 


and the 16th section of the same law expresses it in still stronger terms: 
**Et generaliter, quoties pactum a juri communi remotum est, servari 
hac non oportet; nec legari, nec jusjurandum de hac adactum, ne quis 
agat.. Marcellus, libro secundo digestarum, ecribit: Et si stipulatio sit 
interposita de his, pro quisus pacisci non licet, servanda non est; sed 
omnino rescindenda.” And Leg. 7, D. de Pactis, we read: ‘‘ Ait preator, 
pacta conventa, quae neque dolo malo, neque adversus leges, plebiscita, 
senatus consulta, edicta principum, neque quo fras cui earum fiat, facta 
erunt, servabo.” 

It is manifest from these authorities, that by the terms, laws made for 
the preservation of public order, used in our Code, is designated that 
class of laws, which in technical terminology is called public in contradis- 
tinction to private laws. And it is equally clear, that all laws regulating 
the enforcement of legal obligations through the agency of the judicial 
department of the government, are public laws. What, indeed, is the 

action brought in a court of justice, but the interposition of the public 
power of the State through the judiciary for the vindication of a private 
right? When a Court renders a judgment, and directs the execution of 
that judgment, it exercises the sovereign power of the State; and all laws 





& 
Bea 





























NEW ORLEANS, JANUARY, 1866. 69 
Mrs. Susan Broadwell v. Benjamin Rodrigues. 


applicable thereto are necessarily public, and not merely private, govern- 
ing the rights and obligations arising from the relations between man 
and man. This distinction results from the very definition given in the 
Institute: Publicum jus est, quod statum rei Romanae spectat; privatum, 
quod ad singularum utilitatem pertinet.” On principle, then, it would 
seem too clear to admit of controversy, that the law requiring the pro- 
-perty of the judgment debtor to be appraised before it can be sold by the 
Sheriff, in execution of a judgment, is a public law; and that an agree- 
ment to waive or dispense with the appraisement is absolutely void. 

But it is contended by the learned counsel for the defendant, that the 
necessity for appraisement in judicial sales is established exclusively for 
the benefit of the defendant; and that he may, therefore, validly renounce 
it, under the second paragraph of the same article of the Code, which 
provides that ‘‘in all cases in which it is not expressly or impliedly pro- 
hibited, individuals can renounce what the law has established in their 
favor, when the renunciation does not affect the rights of others, and is 
not contrary to the public good. This argument begs the question, by 
assuming that rule of law relative to appraisement creates a mere pri- 
vate right for the protection of the party who contracts the obligation. 
We have already shown that this is a mistaken view of the subject. All 
the property of the debtor is the common pledge of his creditors; and it is 
not only for the protection of the debtor that the law will not permit this 
common pledge of all to be sacrificed at the suit of one, but also for the 
protection of the rights of the other creditors. 

But it is contended that the judgment debtor may, either expressly or 
even impliedly, waive the appraisement after his property has been seized; 
and a number of authorities are referred to to sustain their position. 
That this may be done, when the debtor is in solvent circumstances, 
cannot be denied; but it is evident that the sale in such case ceases to be 
# judicial sale, but becomes a consent sale, in which the Sheriff acts 
merely as auctioneer. In the same manner a party may dispense with 
the advertisements, notices; etc.; but in all these cases it will surely not 
be contended that the sale produces any of the legal effects of a judicial 
sale, in which the Sheriff derives his authority from the law alone. 
Would such a consent sale, for instance, produce the effect of raising 
subsequent mortgages? Hennen’s Dig., p. 742, No. 9 et seq., new ed. 

After the institution of a suit, the defendant may waive citation; but 
will any one pretend that the waiver of citation in the contract out of 
which the obligation which is sought to be enforced has arisen, would be 
valid? In further illustration of this doctrine we may refer to prescrip- 
tion which cannot be renounced by anticipation; but nothing prevents 
the party from doing so after it has been acquired. With reference to 
the renunciation of the plea of prescription, the learned counsel for the 
appellee say the counsel of the appellant affected to find an analogy 
between the waiver of prescription in the body of a promissory note. 
But there is no analogy between the two cases. The debtor who, at the 
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moment of contracting his debt, should waive by anticipation the plea of 
prescription, would contravene, by such an agreement, the dispositions 
of a law made in the interest of public order; for ‘interest reipublicae ut. 
sit finis litium.” But this is surely no reason why he should be permitted 
to renounce the prescription after the lapse of time has put an end to all 
litigation on the subject matter. It is obvious that the reason for the 
distinction rests on very different grounds: when the contract is formed 
neither the appraisement nor the prescription can be validly renounced, 
because the laws applicable to them are public laws, and concern public 
order; but, after the property has been seized, the defendant, when sui ju-- 
ris and solvent, may dispense with the appraisement and thereby convert a. 
purely judicial sale into a consent one; and so with regard to prescrip- 
tion, for then in each case it has become a mere personal right entirely 
unconnected with public order. Much stress is laid on the expression 
which fell from the Court, in the case of the Union Bank v. Bradford, 
2 A. 416: ‘‘the stipulation in the act of mortgage was one for the benefit. 
of plaintiffs, which it was discretionary with the Bank to have enforced,. 
or to renounce. It was virtually waived by claiming a seizure and sale 
according to law.” It will be observed that the question of the validity 
of the renunciation of the appraisement was not presented for decision 
at all; the only objection made was that the sale had not been made in 
conformity with the order of the Court; it is, therefore, nothing but an 
obiter dictum, which cannot be invoked as authority. All the other cases 
refer to waivers after seizure. 





Buchanan & Gilmore, for defendant.—The appellant, Mrs. Broadwell, 
having granted a mortgage, by authentic act, upon certain lots of ground, 
to secure the payment of her promissory note, in favor of any holder of 
said note ; and the note, at maturity, having been protested for non- 
payment, the holder, B. Rodrigues, applied to the Sixth District.Court 
of New Orleans for executory process. 

The act of motgage eontained a clause of waiver of appraisement of the 
property, in the event of suit being instituted on said note, and of seizure 
and sale taking place under a judicial order, the mortgagor consenting that 
the Sheriff should sell the property for cash, without appraisement, for 
what it would bring. 

The prayer for a seizure and sale, and the order for the seizure and 
sale by the Judge of the District Court, were in conformity to this stipu- 
lation of the act of sale. But our proceedings were stayed by a writ of 
injunction, granted upon the petition of Mrs. Broadwell, which sets 
forth, as ground for injunction, that the clause of waiver of appraisement. 
in the mortgage, is null and void, and of no force and effect; and that, 
notwithstanding said clause, petitioner is entitled to have an appraise- 
ment of the property previous to its sale by the Sheriff. 

A rule was taken to dissolve the injunction on two grounds: 

1. The petition sets forth no good and sufficient cause for the injunction. 
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2. That the security in the injunction bond does not possess the legal 
qualifications. 

The second ground of the rule being waived on trial, the first ground . 
alone was examined by the District Judge, in his reasons for judgment; 
and, this ground being sustained, the injunction was dissolved, witk 
damages ; and plaintiff has appealed. 

I. The question of the absolute nullity of any agreement by a mort- 
gagor to dispense with appraisement, in case of a forced sale under the 
mortgage, is here presented to your Honors, by appellant, in the most 
direct form. It is not pretended that the mortgagor was not a p-rson 
capable of contracting ; it is not alleged that there was any want of von- 
sent, fraud, duress or error; it is not stated in the petition (although we 
have heard something of the kind in the oral argument of Mrs. Broad- 
well’s counsel upon the rule) that there was anything premature in the 
consent to waive appraisement, and that it might possibly have been 
waived at a later period. No; the proposition submitted by the learned 
counsel’s petition is the broad one that property cannot be sold by the 
Sheriff without a previous appraisement; and that any agreement to the 
contrary is radically null, and is not binding upon the party who has 
made such agreement. 

The law is not thus understood by us, nor has it ever been so under- 
stood by this Court. 

The Code Napoleon, Art. 6, says: ‘‘On ne peut déroger, par des con- 
ventions particulieres, aux lois qui intéressent l’ordre public et les bonnes 
moeurs.” One of the commentators, Marcadé, vol. 1, p. 67, observes 
hereupon: ‘‘Cet article, en nous disant qu’on ne peut par convention 
déroger aux lois dont il parle, nous indique assez qu’on pourra par ce 
moyen déroger aux autres.” And the jurisconsults, who compiled the 
Louisiana Code, while they adopted verbatim the Article 6 of the French 
Code, in the Article 11 of our Code, have added to that article a second 
paragraph, which is a legislative recognition of Marcadé’s doctrine, and 
has removed much of the uncertainty of the French article. The second 
paragraph of Article 11, of the Louisiana Code, is as follows: 

‘*But, in all cases in which it is not expressly or impliedly prohibited, 
individuals can renounce what the law has established in their favor, 
when the renunciation does not affect the rights of others, and is not 
contrary to the public good.” 

The law of Louisiana, therefore, allows individuals to derogate, by 
their conventions, from any advantages which the general law may have 
allowed them, under three modifications: 1. That the law granting the 
advantage be not one expressly or impliedly prohibitory of such renunci- 
ation. 2. That the renunciation do not affect the rights of third persons ; 
and, 3. That the renunciation be not contrary to the public good. 

The Code of Practice, as amended by the Act of 1828, declares that the 
Sheriff, before proceeding to a sale in execution of a judgment, shall give 
notice to the parties to appoint appraisers, and, in their default, shall 
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appoint appraisers himself; and that, at the first crying of the property 
(for cash), he shall make no adjudication, unless the property fetch two- 
thirds of the appraisement. This appraisement is, then, something 
established by law in favor of the party seized, in this sense, that it may 
prevent a sacrifice of his property for a cash price greatly below its value, 
But are parties contracting prohibited from renouncing the benefit of 
thislaw? There is certainly in the Code no express prohibition of a 
waiver of appraisement. Neither do we find anything in the context of 
the law, or in any laws, on the subject-matter, from which such a prohibi- 
tion is to be implied. The renunciation of the right of appraisement, in 
this instance, does not affect any rights of third persons, at least no such 
thing is alleged nor approved; and it is not in any manner contrary to 
the public good. 

In several cases, the Supreme Court of Louisiana have expressed 
opinions favorable to the general right of the parties to waive appraise- 
ment; and, whenever they have set aside sales for want of appraisement, 
there has either been no consent to waive appraisement, or that consent 
has been given with a fraudulent intention, and has had an injurious 
effect upon the rights of others. 

Such was the case of Heligsberg’s Succession, 1 An. 340. The judgment 
debtor, Fleming, was in failing circumstances, and the waiver of appraise- 
ment was collusively made to defraud creditors. 

Of the same kind was the case of Union Bank v. Bradford, 2 An. 416. 
The bank held a mortgage against one Mapes, containing the identical 
clause found in our mortgage, authorizing a sale in execution, for cash, 
without appraisement. But the bank did not choose to avail itself of 
this clause ; and, in the petition which it presented for executory pro- 
cess, the prayer was that the property mortgaged be seized and sold, as 
the law directs. The Judge made his order on the petition in the same 
form of words. But, the Clerk of the Court having issued the writ com- 
manding the Sheriff to sell for cash, without appraisement, the property 
was collusively adjudicated to Bradford for thirteen dollars. The mort- 
gagee complained of this, not the mortgagor; and the Supreme Court 
held the following language in their decision, of most important bearing 
upon the question before us: ‘‘It is manifest that this sale was not made 
in conformity to the order of the Judge. The stipulation in the act of 
mortgage was one made for the benefit of plaintiffs, which it was discre- 
tionary with the bank to have enforced, or to renounce. It was vitually 
waived by claiming a seizure and sale, according to law,” ete. Your 
Honors will observe, that the right of a party to waive appraisement of 
his property seized, is expressly decided by the Supreme Courfin the 
case cited. 

And there was a case decided by the present bench, at the last May 
Term, (1865), Desplates v. St. Martin et al, in which the same doctrine has 
been maintianed by your Honors. Plaintiff instituted the action of nul- 
lity of a Sheriff’s sale of his property, on the ground that it had been 
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sold without appraisement. The Court said: ‘‘It appears, from the testi- 
mony, that there was no appraisement of the property; but it also 
appears that defendant was present, and, when called upon by the 
Sheriff to appoint an appraiser, declined to do so ; on the ground that 
the landed property was mortgaged for more than two-thirds of its value, 
and an appraisement was unnecessary. He also became purchaser of a 
horse, sold at the same time. He thus waived the appraisement and 
ratified the sale, and cannot now be heard to complain.” 

It has frequently been decided that the defendant in execution might 
waive the formalities required for the sale of his property, when such 
sale did not inflict injury on third persons. Thus, in LaBlancy. Dubroca, 
6 An. 362, a waiver of the three days’ notice of seizure, previous to adver- 
tisement, was held to be a waiver of a right, personal to defendant, and 
legal. The same point was decided in McDonogh v. Garland, 7 An. 148. 

And in Mullen vy. Harding, 12 An. 271, ajudgment debtor whose property 
(land) was seized on the 30th May 1848, waived notice, appraisement, and 
advertisement, and the property was sold by the Sheriff on the 3d June, 
1848. This sale being attacked by a creditor holding a judicial mortgage, 
the Supreme Court said: ‘‘A judgment debtor is certainly at liberty to 
waive the formalities of the law, so far as they exclusively affect his 
personal interests,” etc. 

Il. We have already seen that the French Code is not as explicit as our 
own, in relation to the right of parties to waive the benefit of the laws 
made in their favor, and the limits within which that right may be exer- 
cised. The French Code (Art. 6,) contents itself with declaring that ho 
person is allowed to derogate, by particular agreements, from laws which 
interest public order and good morals. These expressions have received 
the interpretation of French jurists. 

Merlin, Répertoire de Jurisprudence, Verbo Renonciation, No. 1, says: 
‘*En général, chacun peut renoncer aux facultés, aux privileges, qui lui 
sont déférés pour son avantage personnel; c’est la conséquence de la 
maxime consacrée par la loi D. de regulis juris—Invito beneficium non 
datur.” ‘‘C’est sur le méme principe que sont fondées les lois qui décident 
et les arréts qui ont jugé, que les nullités d’actes et de procédures, sont 
couvertes par l’acquiescement des parties intéressées & les faire valoir.” 

And Zachariz, vol. 1, page 64, lays down asa rule in the interpretation 
of this article: ‘‘Chacun est libre de renoncer et par conséquent de 
déroger aux dispositions légales qui ne sont introduites, qu’en sa faveur et 
qui n’intéressent que lui seul. Regula est juris antiqui, omnes licentiam 
habere his quz pro se introducta sint, renuntiare.” 

On this subject, Duranton is word for word, almost, with Zacharie. 
See Duranton, vol. 1 page 25, No. 110. 

Toullier, vol. 1, Nos. 101 to 111, examines the question of the right of 
parties to waive or dispense with the law more at length than the two 
preceding. This eminent jurist lays it down asa general rule, that an 
individual is always at liberty to waive the benefits of laws made for his 
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advantage. The cases where he cannot do so, are exceptions to the 
general rule, and are confined within strict limits. Those exceptions he 
classes under three heads: 1st, where the law itself has prohibited any 
deviation from its dispositions; 2d, where it may be inferred from the 
dispositions or the motives of the law, that it is absolutely prohibitory ; 
8d, where the law has for its foundation some public or political cause, or 
the interest of a third person. Vol. 1, No. 108. The Court will observe 
how exactly this classification of Toullier tallies with the provisions of 
the second paragraph of the 11th article of the Louisiana Code, which 
has been added by the framers of the Code to the 6th article of the 
French Code, incorporated verbatim in the first paragraph of our article. 
The coincidence is such, that we may conclude the second paragraph of 
our article was borrowed from Toullier. As to Toullier’s general rule, 
we find it in the 1895th article of the Louisiana Code. ‘‘ Agreements 
legally entered into, have the effect of laws on those who have made 
them.” 

IV. In the argument in the Court below, the learned counsel of the 
appellant affected to find an analogy between the waiver of the right of 
appraisement in this mortgage and the waiver of the prescription in the 
body of a promissory note. But there is no analogy between the two 
cases. The debtor, who, at the moment of contracting his debt, should 
waive by anticipation the plea of prescription, would contravene, by such 
an agreement, the dispositions of a law made in the interest of public 
order ; for interest reipublicw ut sit finislitium. Besides, he would be 
contravening a prohibitory law: Civil Code, article 3423. He would 
therefore be, doubly, within the exceptions to the right of the citizen to 
dispense with laws made in his favor, indicated by Toullier, and pre- 
scribed by our own Code. 


Instry, J. The only point raised in the present injunction suit, is, 
whether the clause inserted in the act of mortgage, dispensing with the 
appraisement required by Art. 673 and 745 of the Code of Practice, ina 
case of a judgment sale, is valid in law. 

“The plaintiff in injunction contends that all laws regulating the enforce- 
ment of legal obligations through the agency of the judicial' department 
of the government, are public laws; and that an action brought in a court 
of justice is the interposition of the public power of the State, through 
the judiciary, for the vindication of a private right; that when a Court 
renders a judgment, and directs the execution of that judgment, it exer- 
cises the sovereign power of the State, and all laws applicable thereto are 
necessarily public, and not merely private, governing the rights and 
obligations arising from the relations between man and man; and refer- 
ence is made, in support of this doctrine, to the institute ‘‘ Publicum jus 
est, quod statum rei Romanz spectat; privatum, quod ad singulorum 
utilitatem pertinet.” And, as a corollary to this, it is urged that the law 
requiring the property of a judgment debtor to be appraised before it 
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can be sold by the Sheriff in execution of a judgment, is a public law; 
and that an agreement to waive or dispense with the appraisement, is 
absolutely void. 

On the other hand it is contended, that the necessity for appraisement 
in judicial sales is established exclusively for the benefit of the defendant, 
and that he may, therefore, validly renounce it, under the second para- 
graph of Art. 11 of our Civil Code. , 

On the correctness of one or the other of these conflicting theories, 
rests the whole question in controversy. 

From the general tenor of our own jurisprudence, we should hardly have 
deemed this question an open one, for it has been uniformly held, that 
the legal formalities attending final process are established by law in 
favor of debtors in execution; which they can renounce, without in any 
manner running counter to the proviso in the second paragraph of Art. 
11C.C. The cases to which our attention has been called, view the 
question in all its phases, and seem to consider the progressive steps in 
the execution of judgment as mere formalities; less a matter of publie 
policy than of private concern, and hence they deem the renunciation or 
waiver of those rights as permissible under 2 2 of Art. 11 of the Civil 
Code. 

Our attention is directed to some of these adjudged cases. 

In Mullen vy. Martin, 12 A. 271, a judgment debtor whose property 
was seized on the 30th of May, 1848, waived notice, appraisement and 
advertisement, and the property was sold by the Sheriff on the 3d June, 
1848. This sale being attacked by a creditor holding a judicial mort- 
gage, it was held by the Court: ‘‘a judgment debtor is certainly at 
liberty to waive the formalities of law so far as they affect his personal 
interests.” 

In Leblanc vy. Dubroca, 6 A. 362, and in McDonald vy. Garland, 7 A. 143, 
a waiver of three days’ notice of seizure, previous to advertisement, was 
held to be the waiver of a right personal to the defendant, and regular. 

In Desplaties v. St. Martin, decided in May last, in this Court, it is said: 
‘It appears from the testimony, that there was no appraisement of the 
property; but it also appears that the defendant was present, and when 
called upon by the Sheriff to appoint an appraiser, declined to do so, on 
the ground that the landed property was mortgaged for more than two- 
thirds of its value, and an appraisement was unnecessary. He thus 
waived the appraisement and ratified the sale, and cannot now be heard 
to complain. 

These and some other cases not cited, referred to waivers or renuncia- 
tions made by debtors, subsequent to the seizure of their property, and 
not to stipulations in the original contracts. In one case, however, The 
Union Bank v. Bradford, 2 A. 416, an identical clause with that which is 
found in the act of mortgage on which the order of seizure and sale was. 
issued in this case, was inserted in the mortgage given to the bank. 

The facts of the Bradford case were these: — 
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The Bank held a mortgage against one Mapes, containing a clause 
authorizing a sale in execution for cash without appraisement ; but the 
bank did not choose to avail itself of this clause, and, in the petition 
which it presented for executory process, the prayer was that the property 
mortgaged, be seized and sold as the law directs. The Judge made his 
order on the petition in the same form of words, but the Clerk of the Court 
having issued the writ, commanding the Sheriff to sell for cash, without 
appraisement, the property was collusively adjudicated to Bradford, for 
thirteen dollars. The mortgagee. complained of this, not the mortgagor, 
and the Supreme Court held the following language in its decision : 

" “Tt is manifest that this sale was not made in conformity to the order 
of the Judge. The stipulation in the act of mortgage was one made for 
the benefit of the plaintiffs, which it was discretionary with the bank to 
have enforced or renounce. It was virtually waived by claiming a seizure 
and sale according to law.” 

It is true that no question in that case, as to the validity of the stipula- 
tion in the act of mortgage, respecting the waiver of appraisement, was 
directly before the Court; but the opinion of the Court is, nevertheless, 
unequivocally expressed, that the renunciation by the debtor was a valid 
one. 

Whenever this Court has set aside sales for want of appraisement, there 
has either been no consent to waive appraisement, or that consent has 
been given with a fraudulent intention, and has had an injurious effect 
on the rights of others. 

Such was the case in Helligsberg’s Succession, 1 A. 340. The judgment 
debtor, Fleming, was in failing circumstances, and the waiver of ap- 
praisement was collusively made to defraud creditors. 

The law of France, in its practical application, differs but little from 
the law of Louisiana, and both rest on the maxim of the Roman law, 
which lays it down as a rule that every one is at liberty to renounce what 
the law has established in his favor and interests but himself. 

‘Est regula juris antiqui omnes licentiam habere his quae pro se 
indicta sunt renunciare.” L. 29, C. de Pactis. 

But individuals cannot, by their conventions, derogate from the force 
of laws made for the preservation of public order or good morais. I. C. 
de Pactic 2; 3 L. 45, #% de R. T. L. 38, 2 de Pactis, 2, 14. 

Marcadé, commenting on the last rule cited, observes: ‘‘Cet article en 
nous disant qu’on ne peut par convention déroger aux lois dont il parle, 
nous indigne assez qu’on pourra, par a moyen, déroger aux autres.” Vol. 
1, p. 671. And the jurisconsults who compiled our Code, which they 
adopted verbatim, the Article 6 of the French Code, in the Article 11 of 
our own Code, have added to that Article a second paragraph, which is a 
legislative recognition of Marcadé’s doctrine, and has removed much of 
the uncertainty of the French Article. (See also the doctrine of Toullier, 
hereinafter referred to.) 

The second paragraph of Article 11 of our Code, is as follows: 
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«But, in all cases in which it is not expressly or impliedly prohibited, 
individuals can renounce what the law has established in their favor, 
when the renunciation does not affect the right of others, and is not con- 
trary to the public good.” 

It is, then, evident, that the law of Louisiana allows individuals to 
derogate, by their conventions, from any advantages which the general 
law may have allowed them, under three modifications: 1. That the law 
granting the advantage be not one expressly or impliedly prohibitory of 
such renunciation. 2. That the renunciation do not affect the right of 
third persons; and, 3. That the renunciation be not contrary to the 
public good. 

Art. 6 of the French Code, less comprehensive than our Art. 11, has 
also received its interpretation. Merlin, Répertoire de Jurisprudence; 
verbo Renonciation, No. 1, says: ‘‘En général, chacun peut renoncer aux 
facultés, aux droits, aux privileges qui lui sont déférés pour son avantage. 
personnel; c’est la conséquence de la maxime consacrée par la loi 68 D. 
de regulis juris: Invito beneficium non datur. C’est sur le méme prin- 
cipe que sont fondées les lois qui décident et les arréts qui ont jugé que 
les nullités d’actes et de procédures sont couvertes par l’acquiescement. 
des parties intéressées & les faire valoir.” 

And Zachariw, vol. 1, p 64, and Duranton, vol. 1, p 25, No. 110, lay 
down as a general rule to interpret the maxim enunciated in L, 29, de 
Pactis (Art. 6, French Code,) ‘‘Chacun est libre de renoncer, et par 
conséquent, de déroger aux dispositions légales qui ne sont introduites 
qu’en sa faveur, et qui n’intéressent que lui se 

And the right of waiving or dispensing with the law, is examined by 
Toullier, vol. 1, No. 101 to 111. He says tltat, as a general rule, ‘‘gn in- 
dividual is always at liberty to waive the benefits of laws made for his 
advantage,” and the cases where he cannot do so, are exceptions to the 
general rule, and are confined within strict limits. Those exceptions he 
classes under three heads : 

1. Where the law itself has prohibited any deviation from its. 
dispositions. 

2. Where it may be inferred from the dispositions or the motives of the 
law that it is absolutely prohibitory ; and, 

3. Where the law has for its foundation, some public or political cause, 
or the interest of a third person. Vol.-1, No. 108. 

Aided by the light which the French jurists have afforded us in solving 
this mooted question, we are now to determine whether the clause referred 
to in the plaintiff’s mortgage is a nullity. 

Weare not prepared to subscribe unrestrictively to the plaintiff's theory, 
that formalities prescribed by law, in executing final process, are so 
essentially obligatory on the parties to a suit, that they may not he dis- 
pensed with. There is certainly in the Code no express prohibition 
against a party’s waiving an appraisement of his property, either before 
or after the seizure of it. Nor is there anything in the context of the 
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law, or in any law on the subject matter, from which such a prohibition 
is to be implied. 

Dunod expresses very clearly the reason why such a renunciation (if a 
nullity at all) falls under that class denominated relative. He says: 
“La nullité relative est celle qui n’interesse que certaines personnes’” 

** Quoique la fin de la loi soit toujours l’intérét public et de la société, 
la -vue de cet intérét est souvent éloignée, et la loi considére alors en pre- 
mier lieu, dans sa prohibition et dans les nullités qu’elle prononce, |’inté- 
rét des particuliers: primarid spectat utilitatem privatam, et secundaria 
publicam. Ce sont les particuliers qui profitent de sa disposition, et sa 
prohibition, en ce cas, produit une nullité qu’on appelle respective, parce- 
que cette nullité n’est censée intéresser que celui en faveur de qui elle 
est prononcée; c’est pourquoi il peut seul s’en prévaloir et la proposer; et 
si d’autres le faisaient, on leur opposeraient avec raison qu’ils se fondent 
sur le droit d’autrui.” 

And Merlin, Répertoire de Jurisprudence, verbo Nullité, 33, remarks: 
‘* A Pégard des nullités respectives, il est constant qu’elles sont couvertes 
par le consentement que donnent a l’exécution des actes qui les ren- 
ferment, les parties intéressées @ faire valoir ces nullités et 4 détruire ces 
actes. De 1a cette maxime si connue, que la nullité d’un ajournement 
_ judiciaire est effacée par la comparution de la partie assignée.” 

But, if such a stipulation were really an absolute nullity, could that 
nullity be urged by one who has sanctioned it by his consent ? 

On this point, no definite rule can be laid down. 

The great object, in such cases, is to ascertain on which side the public 
interest inclines, and that determined by the circumstances presented in 
a particular case, it should form the basis of judicial action in regard to 
it. When a party has recognized the validity of an act, the nullity of 
that act should not be too readily declared ; but on the other hand, acts 
palpably null, should not be too indulgently tolerated. Between criminal 
and civil laws, there is a marked difference ; the former are strictly public 
laws, and must be so deemed by the courts of justice which administer 
them, and by individuals who come under their control. 

But civil laws, which involve mere private rights, may be often lawfully 
relaxed and waived by covenants in order that the varied transactions, 
which in the course of human events, are constantly occurring, and with 
which no code of laws can possibly keep pace, may be facilitated and the 
more readily consummated. 

This we apprehend to be the general rule, as relates to the renunciation 
of private rights. The exceptional cases are those which trench on public 
order ; and, within those exceptional cases, is not embraced, as we con- 
ceive, the stipulation in the mortgage granted by the plaintiff in 
injunction. 

There are two great principles, which the law in its wisdom, recognizes: 

1. The right of competent parties to contract freely. 

2. The free, lawful disposal by the owner of his property. 
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This absolute dominion of the owner over his property, is well expressed 
by the terms of the Roman law. ‘Tua quisqua rei moderator et arbiter.” 
He may use or abuse it as he lists. ‘‘Jus utendi et abutendi.” 

The owner of property may lawfully contract in relation to it, and he © 
is constrained by no law, as to the terms and conditions on which he may 
dispose of, or affect it, except in cases for which the law itself has 
provided. 

This is not controverted, but it is contended that when the law has 
prescribed the mode for the forced alienation of property under judicial 
process, that is a public law and cannot be waived in advance. 

And might not the same argument be adduced in regard to the waiver 
of domicile, so as to vest a particular court of a district, other than that of: 
a defendant, with jurisdiction over some particular case? This, it might 
be supposed, was not deemed an illegal stipulation in a contract, previous 
to the passage of the act of the Legislature of this State, passed in 1861, 
(p. 187,) amending Art. 162 of the Code of Practice, and which act pro- 
vides ‘‘that it shall not be permitted to elect any other domicile or 
residence for purpose of being sued,” which certainly, by strong 
implication, would seem to have given a legislative interpretation to Art. 
162, so as to convey the idea that, previous to the passage of the act of 
1861, domicile might have been waived by stipulations in contracts to 
confer jurisdiction on some other Court. See Toullier, vol. 1., p. 95 3 
103. Without attaching too much importance to the maxim, ‘‘ expressio 
unins est exclusio alterius,” might it not apply to other rights conferred 
on suitors, and which are not expressly prohibited, as now is the waiver 
of domicile ? 

Tested by the rule laid down by the eminent jurist Solon, in his 
Théorie de la nullité, vol. 1., No. 28, the question as to the class of 
nullities in which such a rentinciation would fall, would not be difficult 
of solution, and we deem the rule a sound one. ‘‘ Dans le doute si une 
nullité est d’ordre public, ou de droit privé, le silence du législateur doit 
étre interprété en ce sens, que la nullité n’a été portée que dans un inté- 
rét privé; on concoit, en effet, que si elle était d’ordre public, le législa- 
teur l’aurait exprimé, ou du moins, l’aurait donné @ connaitre; et que le 
juge ne pourrait pas s’y méprendre. Dans le doute, cn doit toujours se 
prononcer pour la validité de l’acte. Et hwc quidem interpretatio per 
quam actus sustenitur dicitur regina interpretationem. 

We conclude, then, that the plaintiff’s renunciation of the benefit-of 
appraisement, in her act of mortgage, is legally valid, and that she cannot 
be permitted to attack it. 

It is therefore ordered, adjudged and decreed, that the judgment of 
the lower Court be affirmed; the costs of the appeal te 1» yaci ly the 
/ @ppellant. 

Howat, J., recused. 
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Frutows & Mus v. Banx or New ORLEANS. 


. The judgment of the lower Court will be amended, when the record shows that it is not according 
to the evidence. 


PPEAL from the Third District Court of New Orleans, Fellowes, J. 
J. Ad. Rozier, for plaintiffs. E. W. Huntington, for defendant and 
appellant. 

Hower, J. The plaintiffs brought suit on a detailed bill for pro- 
fessional services rendered the defendant in different matters; and, on 
the trial below, the District Judge, considering that the evidence sus- 
tained only one item, rendered judgment for $400, being the amount of 
said item; from which the defendant appealed, and the plaintiffs have 
joined in the appeal, praying that the judgment be so amended as to 
allow the whole amount claimed by them. 

The account sued on is composed of four distinct items of $400, $100, 
$100, and $300, respectively; and we think the testimony of the President 
of the bank and two members of the bar fully sustains three of them, 
to wit: the first, second, and fourth, amounting to $800. There is nothing 
to establish the third item. The judgment should be amended. 

It is therefore ordered, adjudged and decreed, that the judgment of 
the lower Court be amended, and that plaintiffs recover of the defendant cf 
the sum of eight hundred dollars, instead of four hundred, as allowed } 
below, with legal interest from judicial demand, and costs in both courte. j 


* 











C. H. pe Brueys, Administrator, 7. W. A. Frerer. 


When an order of seizure and sale was obtained by an administrator, without evidence that he is 
the administrator, Held: That the omission to produce such evidence is fatal, and the order will , , 
be rescinded. , 


PPEAL from the Sixth District Court of New Orleans, Howell, J. 
Field & Shackleford and A. L. Tissot, for plaintiff. C. Dufour, for 
defendant and appellant. 


Hyman, C. J. This is an appeal from an order of seizure and sale. 

The order was obtained by plaintiff as the administrator of the estate 
of the late Marie Francoise Adelide de Brueys, without evidence that he | 
was the administrator. , 

The omission to produce such evidence is fatal. See case Joseph T. 
Landry, administrator, vs. C. §. Landry, executor, 12‘An. 167. 

It is therefore ordered and decreed that the fiat of the District J udge 
granting the order of seizure and sale in this case be set aside and avoided, 
the case dismissed and the plaintiff to pay costs of both Courts. 





Howe, J., recused. 
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Danret Jzex v. Huan M. Kuary. 


Individuals cannot, by their convention, derogate from the force of laws made for the preservation 

» of public order or good morals. 

Bat, in all cases in which it is not expressly and impliedly prohibited, they can renounce what 
the law has established in their favor, when the renunciation does not affect the rights of 
others, and it is not contrary to the public good. So, it does not forbid a defendant from submit- 
ting to the jurisdiction of a Court when it, really, possesses none. But he cannot elect another 
domicile for the purpose of being sued. 


PPEAL from the Second District Court of New Orleans, Bermudez, J. 
C. Roselius, for defendant. 


A. N. Ogden and A, Pitot, for plaintiff and appellant.—The defendant, 
duly cited, appeared and excepted to the jurisdiction of the Court, as 
follows: ‘‘On the ground that his domicile is in the parish of Avoyelles, 
and that he is not amenable to the jurisdiction of this Court; and he 
denies that the clause in the act of mortgage relied on by the plaintiff to 
sustain the jurisdiction of this Court has any legal and binding effect.” 

This exception was sustained by the Court. 

It seems, indeed, that no argument should be needed in a case so plain, 
of such common occurrence, in presence of defendant’s express renuncia- 
tion to the very ground of defence now set up by him, and in a case 
; 4 ‘ based on a contract entered into before the passage of the law prohibiting 
the renunciation, by the debtor, to the law of the domicile. But the 
Judge of the inferior Court having dismissed plaintiff’s action, it becomes 
his duty to point out the errors contained in the judgment which he 
seeks to reverse. 

It is to be remarked that, on the day of trial, the counsel for defendant 
did not appear, and no written argument or memorandum of authorities 
was filed on his part, so that it is impossible for plaintiff’s counsel to 
answer them, and he is placed under the necessity of arguing against the 
| written opinion of the Judge, as the only document containing the 
grounds upon which the exception has been maintained. 

The Court states the case exactly as it stands: 

*- Defendants plead to the jurisdiction of the Court, urging that his 
domicile is in the parish of Avoyelles, but he is met by the plaintiff witha 
waiver of such privilege in an authentic form.” 

The question to be decided upon such a statement is put by the Court 

‘ in the following words: ‘‘Could such waiver have been consented at = 

7 time when no right of action against defendant had yet sprung into 
existence? The Court thinks not.” 

In support of its opinion, the Court makes the following argument : 

“The legal enactment requiring that a defendant be sued at the place 
of his domicile, or usual residence, C. P. 89, 162, has, for object, the 
preservation of public order and good morals; for, otherwise, this waiver 
could, in cases like that at bar, unremittingly be exacted from an embar- 
rassed debtor, who would thus be made to deliver himself, feet and 
6 
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hands bound, to an unmerciful creditor. For reasons alike, étc., etc. 

‘Indeed, the law considers that the right to be sued at one’s domicile 
is abandoned only when cited before a Court whose jurisdiction does not 
extend to his residence, a defendant fails to decline to the jurisdiction of 
the tribunal, and pleads to the merits.” ©. P. 93. ‘ 

he substance of this argument is : 

1) That the voluntary waiver of the jurisdiction of the debtor’s dom- 
cile, before a suit is instituted, is contrary to public order and good 
morals. 

- 2. That the failure to decline the jurisdiction, and the pleading to the 
merits, after the suit is instited, is not contrary to public order and good 
morals, and constitute the only case where the right to decline the 
jurisdiction can be abandoned. 

We will have occasion to show, in the course of argument, that, instead 
of one case, there are numerous cases where the jurisdiction may be 
declined, or even changed by law, without injury to public order or good 
morals. 

Before coming to the merits of the decision, it may be observed, en 
passant, that the Court’s tender mercies towards the poor debtors of this 
community have rather gone too far in stating that, ‘‘in cases like that 
at bar, such waiver would unremittingly be exacted from embarrassed 
debtors who would thus be made to deliver themselves, feet and hands 
bound, to an unmerciful creditor.” In the case at bar, the plaintiff is a 
third possessor of defendant’s note, was not a party to the act of mort- 
gage by which the defendant procured the money which he needed at the 
time, and, far from being an unmerciful creditor, he has waited fourteen 
months before suing the defendant. The reason relied upon in support 
of the judgment is more personal than legally true in principle, and, 
therefore, it can neither have a bearing in this case, nor constitute a solid 
basis to the opinion emitted by the Court that a waiver of jurisdiction is 
contrary to public order or good morals. / 

But, since the judgment exists, and is, no doubt, rendered in good 
faith, we must treat it with the respect it is entitled to. Let us, then, 
examine the general principles of law on matters of public order and 
good morals, and see how they are understood and explained by the 
jurisprudence of the country. 

The law is obligatory upon all inhabitants of the State. C. C. Art. 9. 

The law orders, it permits, it forbids. C. C. Art. 2. 

No one can allege ignorance of the law. C. C. Art. 7. 

From the rigid obligation imposed upon the inhabitants knowing the 
law and obeying its precepts, flows, as a natural consequence, the right 
to do what the law does not forbid. To what intent? That is the 
question. 

For fear of abuse of that natural right to the prejudice of others, the 
law has prudently restricted it; and, to that effect, has established the 
following rule, containing both the principle forbidding a derogation of 
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. individuals from the force of certain laws, and the exception, when they 
may renounce the privilege established in their preference : 

Cc. ©. Art. 11. ‘Individuals cannot, by their convention, derogate 
from the force of laws made for the preservation of public order or good 
morals. 

‘‘But, in all cases in which it is not expressly or impliedly prohibited, 
they can renounce what the law has established in their favor, when the 
renunciation does not effect the rights of others, and it is not contrary to 
the public good.” 

To an inattentive reader it may certainly appear that the second para- 
graph of the article just quoted is simply an exception to the principles 
established by the first paragraph ; but, upon a close examination, it will 
be seen that there is a very material difference between the terms 
employed to indicate what the law forbids, and those employed to 
indicate what the law permits. 

The Article says, that no individual can derogate from laws made for 
the preservation of public order and good morals, but that he may 
renounce them, when his renunciation is not contrary to the public good. 

The difference in the above terms fixes exactly the limit within which a 
person may renounce a right established in his favor by a law passed for 
the preservation of public order. He cannot disturb public order, nor 
oblige others to derogate from it, for his own convenience; but, if his 
own renunciation to that right which he is obliged to respect in others, 
is an act entirely personal in its results, on a mere matter of form, for 
example ; if it has in it nothing by which any one may be made to suffer, 
nothing which can be considered as a precedent to exact from others 
their renunciation to the same right, nothing, in a word, contrary to the 
public good, he is welcome, as the law authorizes him to do, to renounce 
what it has established in his favor. 

A law of public order may, as will be shown hereafter, establish certain 
rights, the abandonment of which, on the part of citizens, would violate 
certain sacred principles, sanctioned by universal legislation, independent 
of all force of action, or of all civil jurisdiction ; and those rights must be 
‘ maintained because they really constitute the public good. But there 
are laws ofa different character, which may be called laws of public 
order, because they interest a whole community; laws, for example, 
regulating the exercise of individual rights between man and man, and 
which, to secure a safe administration of justice, have established a terri- 
torial circumscription, or, in other words, a civil jurisdiction, according 
to which, an inhabitant of the country is not bound to answer a suit in- 
stituted against him out of his domicile, a derogation from which laws 
cannot be interpreted as a breach of good morals or of public good. 
They constitute a privilege in favor of the individual ; but if, notwith- 
standing that privilege, he consents, or wishes, perhaps, to have his case 
tried before another Judge, how can the public good be put in jeopardy 
by a mere change of tribunal. When the forms of justice are observed, 








tte : 
sf a 

ie 

6 








re 


84 SUPREME COURT OF LOUISIANA. 





Daniel Jex v. Hugh M. Keary. 


and the law is applied to the case according to its merits, it matters not 
in what place the judgment is rendered, provided it be with the consent 
of the party interested. “Such a renunciation, in his part, cannot reach 
nor injure the principles of public order, which the law has in view, in 
stating that no one shall be permitted to violate them. 

Although, in the cases decided by our Courts in the matter, the Judges 
have not insisted on that difference in terms of the law which we have 
mentioned above ; yet, it may be seen that they have clearly perceived 
and appreciated the cases where the public good may be injured by 
the conventions of parties, either in examining those which are 
submitted to them, or in supposing some analogous ones to elucidate 
the matter; and their appreciation of a renunciation in such cases proves 
that there are occasions where a derogation from the law cannot be sanc- 
tioned, for reasons which could not be invoked in a case of a mere 
renunciation to jurisdiction. 

When a derogation from a law of public order is contrary to the public 
good, a question of moral sense, or of good morals, to use the words of 
the law, is always at stake; whilst, in a derogation of a law of public 
order, which cannot interfere with the principles of good morals or the 
rights of third parties, the public good cannot suffer. 

Such is our interpretation of the law; let us see whether it accords 
with our jurisprudence. 

In the case of Vaughan v. Christian et als, 3 An. 329, the Court com- 
menting upon Art. 11 of the Civil Code, above quoted, says : 

‘**The distinction which exists in relation to absolute nullities is broad 
and easily defined. If the contract is tainted with a nullity resting on 
motives of public order, or having its origin in the respect due to good 
morals; if it be one of the conventions prohibited by Art. 11 of the Code, 
it is an absolute nullity, to which the law perpetually resists ; it is not 
susceptible of ratification, and the prescription of five years is inapplica- 
ble to it. A contract by the father or the husband to surrender the 
parental or the marital power; an obligation to pay money for the com- 
mission of a crime, or for doing an immoral act, the partition of a suc- 
cession made before the ‘succession is open, are instances of such con- 
ventions.” 

The Court, to support its decision, does not speak of the difference in 
the terms of the article, but it looks into its true spirit ; and it makes 
such a lucid exposition of the convention prohibited by a law of public 
order that it is impossible to mistake the intention of the law. It is 
evident that, in all the cases of absolute nullity above mentioned, the 
conventions are contrary to good morals, and, therefore, to the public 
good. But can any analogy exist, or be even imagined, between a 
renunciation to jurisdiction, which changes only the place where the 
judgment is to be rendered, by the consent of the only person interested 
in the matter, without impairing the rights of the parties, with a conven- 
tion to pay money for the commission of a crime, or for the abandonment 
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of the paternal or marital power? The difference between these supposed 
cases needs no demonstration, and characterizes the difference made by 
the Court, in the above decision, and in the decisions to be quoted here- 
after, between the laws which cannot be derogated from, because thuy 
are passed for the express maintenance of good morals and of public 
good, and the laws which may be derogated from, bécause, although they 
regulate matters of public order (as far as jurisdiction is concerned, for 
example), and guarantee certain privileges to individuals, the renuncia- 
tion to such privileges cannot constitute an outrage to good morals or to 
the public good. 

If such a renunciation could be considered as an outrage to the public 
good, the Article 93 of the Code of Practice would have been repealed 
long ago or declared unconstitutional by our Supreme Court; and yet they 
do nothing but sanction the very principle that we are contending for. 
According to Article 92, when a Court is without jurisdiction on account 
of the nature of the case, ratione materiz, the parties cannot make it com- 
petent; there we find a principle of public order, without reference to 
persons. But, says Article 93, ‘‘ i a person, cited before a Judge out of 
his domicile, appears and answers to the merits, instead of declining the 
jurisdiction, the judgment against him shall be valid 

Can it be seriously presented that the law considers a renunciation to 
jurisdiction, on the part of a man fully cognizant of his rights, as an out- 
rage to public order and good morals, and permits at the same time that 
® poor ignorant man shall be deprived of the same right, which he could 
not renounce if he wished, by the mere fact that he has not filed an answer 
in Court, or that he has not, in his answer, declined the jurisdiction of the 
tribunal? If he did not know that he could decline the jurisdiction, he 
ought to be entitled to a greater protection than the shrewd and well- 
informed debtor. If, knowing his rights, he consents to the jurisdiction, 
why not permit him to regulate and fix the matter beforehand as well as 
after the proceedings are commenced. 

The fact is that our tribunals have never considered the renunciation 
to jurisdiction as outrageous to public order or good morals, but have, on 
the contrary, acknowledged its validity. 

In the case of Dupuy v. Griffon’s Executor (1. N. 8. 198) the Court says : 
‘‘When want of jurisdiction relates to personal rights or privileges of the 
defendant, it may be cured by consent.” Again, in the case of Fleming 
v. Hiligsberg: ‘‘The consent of parties cannot give jurisdiction when 
wanting ratione materi ; it can only confer it where mere personal rights 
are involved, or where the defendant answers to a suit instituted out of 
his domicile.” 

The Supreme Court is evidently of a different opinion from the Judge 
of the Second District Court ; and instead of limiting to a single instance 
the abandonment of one’s domicile, places the voluntary renunciation on 
the same footing with the filing of an answer to a suit instituted out of 
defendant’s domicile. 
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The French Code, Art. 3, expressly permits the renunciation to juris- 
diction. If the question be put why the framers of our Code have not 
copied that article as they have copied so many others, the answer is easy 
and conclusive in favor of plaintiff. Art. 6, of the French Code, is the 

‘first paragraph of Art. 11 of our Code, which says that individuals cannot, 
by their conventions, derogate from the force of laws made for the 
preservation of public order or good morals, and the framers of our 
Code, instead of copying the Art. 3, of the French Code, granting the 
special rights of renouncing to our jurisdiction, have inserted the general 
clause which is not to be found in the French Code, and by virtue of 
which one may renounce to all privileges established in his favor, when 
that renunciation is not contrary to the public good. 

On this question the French commentators speak as follows : 

French Pandects: ‘‘ With respect to laws concerning individual rights, 
every one may renounce to a right established in his favor.” 

** Laws of public order are easily distinguished from laws relative to 
private rights. All laws which interest the whole society, taken collec- 
tively, are of public right ; those concerning private interest are of private 
right. ” 

Motives of the Legislative Body, 2d March, 1803: ‘‘ The framers of the 
Code have thought proper to permit renunciation to jurisdiction ; because, 
in so doing, the law only lends its force to the will of the parties, which 
is perfectly lawful and reasonable.” 

Rogron, Code Civil Explique : ‘‘ Parties may renounce to that right 
because such a renunciation has nothing contrary to public order.” 

We have, perhaps, said more on this subject then was necessary, and 
we now come to the second ground relied upon by the Judge to dismiss 
plaintiff’: action, which we do not consider any more warranted by law 
than the first one. The decision says : 

‘* The better to secure the exercise of such privileges it has pleased the 
Legislature, and wisely, too, by alate statute, to forbid the renunciation to 
such a richt before it becomes acquired, and this law was in force at the 
filiig of the plea. (Acts of 1861, p. 137.) 

The waiver in question having been made in contravention of law, the 
defendant is welcome in repudiating the exaction.” 

The statute quoted by the Court is the one amending Art. 162 of the 
Code of Practice. The amendment consists in adding, after the words 
**Tt is a general rule in civil matters that one must be sued before the 
Judge having jurisdiction over the place where he has his domicile or 
residence” the following words: ‘‘and that it shall not be permitted to 
elect any other domicile or residence for the purpose of being sued.” 

To the argument of the Judge we simply answer: that the application 
of this amendment of the Code of Practice to a contract passed in 1856, 
could not give to the law a retrospective effect. 

The law provides for the future. It says that a person shall not be 
permitted to elect another domicile. It implies thereby, and in faet 
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acknowledges, that such a right existed before. If so, the Statute of 1861 
cannot deprive a person of a right acquired under a previous law. 

It is the same principle applicable to contracts allowing interest at the 
rate of 10 per cent. before the passage of the law reducing conventional 
interest to 8 per cent. Such contracts are daily enforced in our country. 

Notwithstanding five years have elapsed between the waiver of juris- 
diction in this case and the statute of 1861, yet the decision says: ‘‘ The 
waiver in question having been made in contravention of law;” what law? 
certainly not the law of 1861, which was not in existence. It must then 
be the Article 2 of the Civil Code; but then, what connection can there 
exist between that article and the statute of 1861 amending the Article of 
the Code of Practice relative to jurisdiction. 

It is impossible to understand the Judge’s application of the statute of 
1861 to the present case, otherwise than by supposing that he considered 
that statute as merely explanatory of the law as it stood previously, 
to wit: the principle contained in Art. 2 of the Civil Code, by which all 
privileges could be renounced when the renunciation was not contrary to 
public order or good morals, which he considers as outraged in this 
case. At all events, as the plaintiff is met by the Court with the statute 
of 1861, let us, in the darkness which surrounds us, determine what is 
the characteristic of an ex post facto law in opposition to an explana- 
tory law. ; 

Merlin, verbo Effet Rétroactif, Sect. 3, 31, No. 1, says: ** In order to 
give to a statute the character of a retrospective law, two conditions are 
necessary: 1. It must apply to what existed in the past, and change it. 
2. It must do so to the prejudice of those affected by its dispositions.” 

It is easy to ascertain, by the application of the two conditions required - 
by Merlin, to the statute of 1861, whether that law has a retrospective 
effect, or not. 

In the case at bar, for example, it is evident that, according to” our 
laws and jurisprudence, 1. We had the right to renounce the privilege 
of jurisdiction established in our favor: the statute of 1861 repeals that 
right in express terms; 2. It repeals that right to the prejudice of the 
plaintiff, who is met by the prohibition of the statute, when he wishes to 
exercise the rights conceded to him by a contract perfectly legal accord- 
ing to the laws in existence when it passed. 

It may sometimes be difficult to distinguish between a new law and a 
law explanatory of a former one; but when the law lately passed has, in 
its application to a stated case, all the characteristics of a retrospective 
law, that is, when it changes the situation of the parties and destroys 
their vested rights, then no doubt can exist. Should even the Legisla- 
ture give to a retrospective law the title of an explanatory one, such a 
statute could not be held valid, because the Legislature could not be 
permitted to doindirectly what it cannot do directly. If therefore we 
admit, for the sake of argument, that it was the intention of the Legisla- 
ture, or that the legal consequence of the statute is to explain the true 
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intent of Art..2 of the Civil Code, our answer to such a plea is that the 
statute of 1861 is, under that view, unconstitutional. 

Article 115 of the Constitution of the State of Louisiana says: ‘‘ Every 
law enacted by the Legislature shall embrace but one object, and that 
shall be expressed in its title.” 

1, The law shall have but one object. 

The statute of 1861, if construed in favor of the defendant, would have 
two objects: first, that of amending Art. 162 of the Code of Practice, 
which cannot be denied, since the title itself says so; secondly, that of 
explaining Art. 2 of the Civil Code, of which the title says nothing, and 
the application to which is the only mode of explaining, as we had said, 
the opinion of the Judge that the renunciation, in this case, is contrary 
to public order and good morals. 

2. The object of the law shall be expressed in its title. 

If the Legislature had entitled the statute ‘‘An Act to explain Art. 2 of 
the Civil Code, and to amend Art. 162 of the Code of Practice,” it would 
be unconstitutional. State v. Harrison, 11 A. 722. ‘The silence of the 
Legislature on any other object but that mentioned in the title of the 
statute, cannot authorize the Court to adopt a construction contrary to 
the Constitution. 

The defendant, therefore, cannot argue of any other object of the law, 
but that mentioned in its title; for if the Court was to extend its applica- 
tion to an explanation of the eleventh article of the Civil Code, it would, 
by so doing, pronounce its unconstitutionality. 

Nothing can give to the statute of 1861 the character of an explanatory 
law. Its bearing is limited to future transactions, and its dispositions. 
_ cannot be invoked to deprive the plaintiff, in this case, of his vested 
right to prosecute his claim before the Second District Court of New 
Orleans. Itis therefore prayed, that the judgment appealed from be 
reveised, and the case remanded for further proceedings. 





Lazsavve, J. The two notessued upon were executed by the defendant, 
a resident of the parish of Avoyelles, on the 18th day of November, 1856, 
pu, able, respectively, on the 12th and 15th November, 1860. This suit 
was filed and instituted on the 5th August, 1861, before the Second District 
Court of New Orleans, when the defendant was still residing in the said 
parish of Avoyelles. In order to secure the payment of said promissory 
notes, and others executed on the same day, to the amount of $75,000, the 
defendant consented and gave a special mortgage by public act, before a 
notary public, in New Orleans, on a plantation and slaves, situated in the 
parish of Rapides. It was stipulated in the act of mortgage that, if it 
become necessary to institute legal proceedings for the recovery of the 
amount of said notes, or of any part of them, the defendant agreed that 
such legal proceedings might be instituted and carried to final judgment 
and execution in any of the District Courts of New Orleans, or other 
Courts of competent jurisdiction in said tity, waiving and renouncing the. 
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benefit of any and all laws providing that defendants can only be sued or 
proceeded against before the Judge of the Parish or District wherein 
they reside or have their domicile. By the act of 1861, p. 187, the Article 
162, C. P., requiring that defendants must be sued before their own 
Judge, was amended by adding the following words : ‘‘ and that it shall 
not be permitied to elect any other domicile or residence for the purpose of 
being sued.” 

The defendant excepted to the jurisdiction of the Court as follows : 

‘The defendant, Hugh M. Keary, now appears for the purpose of except- 
ing to the jurisdiction of this Court, and excepts on the ground that his 
domicile is in the Parish of Avoyelles, and that he is not amenable to the 
jurisdiction of this Court, and he denies that the clause in the act of 
mortgage relied on by the plaintiff to sustain the jurisdiction of this 
Court, has any legal or binding effect.” 

The District Court sustained the exception, and dismissed the suit as 
prayed for. 

The plaintiff took this appeal. 

The motive of this amendment is very clear to our mind ; it was enacted 
to prevent the improper exercise of undue influence and advantage by 
money-lenders upon the needy, and to prevent also the obligor from 
waiving his domicile in advance, and at the time of the contracting of the 
obligation ; and the only effect of this law is to reserve to the. debtor his 
rights of pleading to the jurisdiction of the Court, notwithstanding any 
agreement to the contrary, but it does not forbid him from submitting to 
the jurisdiction of the Court, if he chose, by appearing and answering 
on the merits. C. P., Art. 93. Previous to this amendment, it was always 
considered that a party in contracting a debt, could agree to waive his 
domicile, and submit to the jurisdiction of another competent Court than 
that of his residence. 

This article, 162 of the Code of Practice, cannot be considered as a 
law of public order, or good morals, but as one of convenience; enacted 
for a limited class of individuals, and which does not concern the public. 
Individuals cannot, by their convention, derogate from the force of laws 
made for the preservation of public order or good morals. 

But in all cases in which it is not expressly and impliedly prohibited, 
they can renounce what the law has established in their favor, when the 
renunciation does not affect the rights of others, and it is not contrary to 
the public good. C. C. Art. 11. 

The very enactment of this amendment to Art. 162, C. P., is a strong 
argument, going to demonstrate that previous to its passage, parties 
could waive their domicile by agreement; now any such waiver is pro- 
hibited and not binding. It is the agreement that is prohibited, and 
nothing more. We believe then that the agreement by which the 
defendant consented to waive his domicile or residence, was legal and 
binding on him at the time he contracted the obligation, and the legisla- 
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tive act passed subsequently, would not affect the rights of the suing 
creditor. 

It is therefore ordered, adjudged and decreed that the judgment of the 
District Court be annulled and reversed ; that the exception to the 
_jurisdiction of the Court be overruled, and that the case be remanded to 
be proceeded in according to law, and that the defendant and appellee 
pay the cost of this appeal. 








ALEXANDER McDonatp vc. SaMvuEL STEWART. 


A verbal contract of lease may be proved by parol. 

An agreement in a contract of lease for the tenant to put improvements on the ground let, so that 
he may use the ground to advantage, is as much a part of the contract of lease, as would be aa 
agreement therein for him to till the soil. Improvements so made on the personal property of the 
tenant, and any agreement relative to them, may be proved by parol. 

‘When parties enter into a contract, the contract is to be regulated by the laws in force at the time, 
and not by laws subsequently made ; though the legislature may pass laws subsequent to the con- 

+ tract, directing the manner in which the rights of the parties thereto may be ed and enf d 

- It may extend or restrict the remedy; but it cannot exclude all remedy. 

PPEAL from the Sixth District Court of New Orleans, Howell, J. 
Whitaker, Fellows & Mills, for plaintiff and appellant. C. Roselius, 


for defendant. 


Hyman, C. J. Plaintiff alleged that by a written agreement he had 
leased from defendant a lot of ground, with a house thereon ; that since 
the property was so let, and while he was tenant, the lease was verbally 
renewed, and new arrangements entered into; that by verbal agreement 
with his lessor, he had put houses on the ground let ; that he occupied 
and received rent for them, paying lessor the ground rent agreed upon ; 
that he and his lessor agreed to insure in lessor’s name, and in one 
policy, both his and his lessor’s buildings; that the buildings 
‘were so insured ; that the houses were burned by fire, and that lessor had 
collected the insurance, $3,000, and had refused to pay him $1,500, the 
amount to which he was entitled by the agreement and insurance. 

He prayed for judgment against defendant for $1,500, and interest. 

The Judge rendered judgment of nonsuit, and he has appealed from 
this decree of the Court. 

Plaintiff, after proving the within lease and the policy of insurance, 
offered parol evidence to prove the other allegations. 

Defendant objected to such evidence, on the ground that written evi- 
dence only could be received. The Court sustained the defendant’s 
objection, refused to receive the evidence, and plaintiff filed a bill of ex- 
ception to the rejection of the evidence. 

A verbal contract of lease may be proved by parol. 

An agreement in a contract of lease for the tenant to put improvements 
on the ground let, so that he may use the ground to advantage, is as much 
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a part of the contract of lease, as would be an agreement therein for him 
to till the soil. 

Civil Code, Art. 2697 recognizes the right of the tenant to put improve- 
ments on the thing let, and his right of ownership in them. It does not 
impose any restrictions on him in making improvements, but that if.so 
making them, that they can be removed from the thing let, without 
changing it from the state in which it was when he received it, 

Improvements so made on the personal property of the tenant, and any 
agreement relative to them may be proved by parol. The parol evidence 
was offered to prove a new agreement, not inconsistent with the written 

lease, extending the privileges of the lessee. 

Such evidence is admissible. See 1 Robinson, 358 ; 7 Robinson, 520, 

Since this suit was instituted, the Legislature, on 29th day of March, 
1865, passed an act entitled an act to amend article 2653 of the Civil 
Code ; which prohibits the introduction of parol evidence to prove & 
verbal contract of lease. 

When parties enter into a contract, the contract is to be regulated by 
the laws in force at the time, and not by laws subsequently made ; though 
the Legislature may pass laws subsequent to the contract directing the 
manner in which the rights of the parties thereto may be secured and 
enforced. It may extend or restrict the remedy, but it cannot exclude 
all remedy. . 

This act of the Legislature, if it could be effective as to verbal contracts 
of lease entered into prior to its passage, would exclude the only evidence 
(which was admissible when leases were so made) that the parties could 
produce to prove their contracts, and it would not only impair, but virtu- 
ally destroy the obligations of such contracts. 7 La. 306. 

This law can only prevent parol evidence of such contracts, made after 
its passage. 

It is therefore ordered, adjudged and decreed, that the judgment of the 
lower Court be avoided and reversed; that the case be remanded to the 
District Court ; that the Judge thereof be required to receive, on the trial 
of the suit, parol evidence of verbal agreements in relation to the pro- 
perty let, which are not contradictory to the written lease, and made sub- 
sequent thereto; and that, on proof by parol, that the houses burned 
belonged to plaintiff, he be further required to receive parol evidence of 
verbal agreements relative to them. 

It is further ordered, that defendant pay the costs of this appeal. 


Howe, J., recused. 
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Parrick MoGuierm v. Jonn OcHiGievicn. 


Cae Soe Sates Cho Glagullty of tho considasstion of 0 promtanry note, sued apen, menstcintily 
establish it. 


PPEAL from the Second District Court of New Orleans, Whitaker, J. 
Fiela & Shackleford, for defendant. 

NN. H. Rightor, and Fellows & Mills, for plaintiff and appellant.—On the 
18th of February, 1862, the defendant executed his note for one thousand 
dollars, payable to his own order, and endorsed in blank. Plaintiff, as 
owner and holder, for a valuable consideration, of the note, brought this 
suit, wherein the defence set up rests on the allegation that the note was 
given in payment of work and material supplied for gunboat equipments 
destined to the use of the Confederate Government, an insurrectionary 
body, treasonably warring against the lawful authority of the National 
Government. 

The lower Court held that ‘‘ the evidence clearly shows that the respon- 
dent was a kind of contractor for this work, and that he used services 
and goods of plaintiff in the supplies furnished. The contract was not 
simply immoral, but it was one of a highly criminal character.” 

From the decision thus rendered we have taken this appeal. 

Waiving all questions of fact, dismissing the legal question whether 
the payment by novation of the original debt for which the note was 
executed, did not cure any defect of original consideration, we shall 
address ourselves to the task of showing that, even if defendant can be 
allowed to allege his own turpitude in avoidance of the obligations of 
good faith, yet, that the learned Judge a quo has made a hasty and vio- 
lent application of the familiar maxims of legal ethics enunciated in Art. 
1887 of the Civil Code, the operation of which is regulated by the 19th 
Article of the Code of Practice. The decision to be rendered will be of 
vast importance, as fixing a precedent for the solution of numberless ques- 
tions of a kindred nature which have arisen during our late troubles. 

It is not pretended that there is anything inherently immoral or essen- 
tially criminal in the art of making sails, or in the act of selling canvas. 
The trade of sail-making is in itself an eminently useful and honorable 
one; it is indispensable to commerce, to science, to civilization. A con- 
tract to supply canvas and sails involves no patent turpitude, like a 
contract to rob, to murder, to commit arson, to abet treason, which 
‘would be on its face iniquitous, and for the enforcement of which the 
law grants no action. It is obvious, therefore, that a distinction is to be 
made between contracts immoral sui generis and those the object of 
which is to supply, or do something which, innocent in itself, is intended 
by one or both parties to subserve a purpose reprobated by law or by 
good morals. 
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Now, the case at bar, if it is at all affected by these principles, obviously 
comes under the second head of the distinction, and the plaintiff is denied 
all right of action for the recovery of money due on a contract for fur- 
nishing legitimate articles of commerce, because they are declared to 
have acquired an illicit character by reason of their destination, by the 
purchaser, to an unlawful purpose. The immoral character of the con- 
tract does not result from a simple inspection of its terms, but is remotely 
deduced by a process of reasoning and casuistry involving questions of 
motive and intention on the part of the vendor, and of knowledge on the 
part of the vendee. It is the alleged treasonable animus of defendant, 
known to plaintiff, which is supposed to have tainted the contract with 
immorality. It will certainly not be pretended that if plaintiff had been 
ignorant of the purpose to which the defendant destined the goods fur- 
nished, he would have forfeited his claim to compensation for their value, 
because it is only a criminal intention that can vitiate a contract other- 
wise legitimate and innocent. The whole inquiry, then, in cases of this 
kind, would turn upon questions of intention, and the investigation 
assumes a moral and metaphysical character. Attorneys at law become 
casuists. The Court is converted into a Synod of Theologians. The 
authority of Locke and Malebranche supersedes the authority of Pothier 
and Domat, and the judgment of the Court would present a solution of 
metaphysical problems, not a juridical sentence. It is obvious to what 
absurd consequences we are led by the doctrine of “‘ intention ” as taught 
by the lower Court. Civil magistrates should be content to limit their 
labors to the investigation and enforcement of civil contracts, and not 
complicate and confuse their duties by entering the labyrinth of subtle- 
ties in quest of hidden ‘‘ intentions.” 

If the contract at issue in this case led, in its remote consequences, to 
the perpetration of a crime, there are means provided for the punishment 
of crimes, and the defendant who proclaims his guilt should surrender 
himself to the officers of the law. In the meantime, those hands stained 
with self-asserting treason, should not be lifted in an invocation for the 
spoils of the crime alleged to have been committed by the very party 
who mean!y pleads his guilt as an excuse for the violation of plighted 
faith. But we deny that there was any immorality, still less, any crime, 
in the transaction of this business. 

‘“‘The cause is illicit, where it is forbidden by law, when it is contra 
bonos mores or to public order.” C. C. 1889. 

Now the sale of canvas is not forbidden by law, the making of sails 
is not immoral, nor is there any thing subversive of public order in the 
equipment of a vessel. We must again revolve in the vicious circle of 
immoral intentions before we can condemn the contract and make the 
terms of the law fit the facts of the case. There being nothing in the 
contract contrary to good morals, it can only be avoided as violative of 
law or public order. This brings up the second branch of the argument, 
which is equally decisive in favor of plaintiff. 
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We contend that there was in the purposes and motives of the contract 
no such violation of law as would avoid it. Plaintiff sold the articles in 
question in the regular course of his business, and the laws in force at the 
time of the sale not only sanctioned the making of such contracts, but if 
plaintiff had refused to supply for an adequate consideration, the objects 
required by defendant, those laws would have compelled him to supply 
them. It is the sheerest nonsense to deny the historical and practical 
existence of the Confederate Government, at the period in question, or 
to affect ignorance of the fact, that it possessed not only all the outward 
characteristics of a de facto government, but all the powers necessary 
for the execution of its sovereign will within thelimits of Louisiana. The 
power was for the time supreme and irresistible, and with few exceptions. 
there was perfect submission to its will. The question of legitimacy has 
nothing to do here. We simply assert what is proven by the record, by 
the voice of contemporary history, by the general consent of mankind, 
by the action of foreign governments, by the action of our own Govern- 
ment, that the Confederate Government was in fact a Government. 
On the 18th of February, 1862, its presence and its power in New 
Orleans was as complete, as undisputed, and as legitimate as were 
the presence and the power of the British Government in the town 
of Castine, Maine, on the 2d September, 1814. ‘ There is an exact 
analogy between the two cases, and the principles settled by the 
Supreme Court in relation to the legal character of transactions which 
took place during the British occupation of Castine, are strictly ap- 
plicable to the legal character of transactions which took place during - 
the Confederate occupation of New Orleans. We refer your Honors 
to the celebrated and familiar case, the United States v. Rice, 4 Wheaton, 
246. We are utterly unable to comprehend how the lower Court 
could have repudiated principles so clearly settled by Judge Story, 
and ignored the analogy which forces itself on our understanding. Para- 
phrasing the language of that illustrious Judge, we hold it to be 
‘undeniable that by the fact of secession New Orleans, and its inhabitants, 
‘* passed under a temporary allegiance to the Confederate Government, 
and were bound by such laws, and such only as it chose to recognize 
and impose. From the nature of the case, no other laws could be 
obligatory upon them ; for where there is no protection or allegiance, or 
sovereignty there can be no claim to obedience.” 

It is well settled in law, in reason and jurisprudence, that the validity 
and effect of a contract is to be determined by the law of the place where 
it was made. C. C. 10; C. P. 13; Henn. Obligations, VI, (a) 3. 

That the law of a contract is that in force at the time it was entered 
into. Henn. Ibid. (b) 1. 

We shall close with the following clinching exposition of the correct 
doctrines of law upon this question, by the great expounder of the British 
law : 
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‘« The true distinction seems to be, that the statute of Henry the Seventh 
does by no means command any opposition to a king de jure, but excuses 
the obedience paid to a king de facto. When, therefore, a usurper is in pos- 
session the subject is excused and justified in obeying and giving him as- 
sistance; otherwise, under a usurpation, no man could be safe ; if the law- 
ful prince had a right to hang him for obedience to the powers in being, 
as the usurper would certainly do for disobedience ; nay, further, as the 
mass of people are imperfect judges of title, of which, in all cases; posses- 
sion is prima facie evidence, the law compels no man to yield obedience 
to that prince, whose right is by want of possession rendered uncertain 
and disputable, till Providence shall think fit to interpose in his favor, 
and decide the ambiguous claim : and therefote, till he is entitled to such 
allegiance by possession, no treason can be committed against him.” 








Lasavve, J. The plaintiff claims of the defendant the sum of one 
thousand dollars, on a note of the defendant, dated February Tom, 1862, 
payable sixty days from date. 

The defence is, in substance, that the promissory note sued upon was 
made and delivered by defendant to the plaintiff, in consideration of 
work and labor done and performed by said plaintiff and said defendant, 
for and on account of sails and other canvas, made and delivered to the 
Confederate Government, which was then in open rebellion against the 
authority of the United States; and that the consideration was illegal. 

The District Court gave judgment in favor of defendant, and plaintiff 
took this appeal. 

The note sued upon reads as follows : 

‘«*$1,000. New Orleans, February 18th, 1862. Sixty days after date I 
promise to pay to the order of myself, one thousand dollars, value re- 
ceived, with eight per cent. interest, from date. 

(Signed) JoHN OcHIGLEVICH.” 

Endorsed: Jonn OcutcievicH, ELLEN »4 OcHIGLEVICH. 


The following receipt of the plaintiff adduced in evidence by defendant: 
‘*Received, New Orleans, February 18th, 1862, from J. Ochiglevich, 
his two notes, endorsed by his wife, for sum of one thousand dollars 
each, payable in thirty and sixty days from date, for value received. 
(Signed) P. McGuier.” 
The defendant admits the pr of the note, and the only defenee 
made by him in his answer is as stated above; and itis incumbent on 
him to show clearly, and not probably, that the consideration of the note 
sued upon was, as stated in the answer, for work and labor done and per- 
formed by said plaintiff and said defendant for and on account of sails 
and other canvas made and delivered to the Confederate Government, 
who was then in open rebellion against the authority of the United States. 
The testimony shows that the defendant and plaintiff were working, in 
the commencement of the year 1862, making sails, canvas, etc., for the 
gunboats then building for the Confederate Government. 
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The defendant has produced in evidence many receipts of the plaintiff, 
all dated in January, February or March, 1862, fcr different sums; some 
for work and materials delivered, some on account, some in advance of can- 
vas and labor to be done. 

All these receipts have no connection with and no reference to the 
note sued upon; the parol evidence makes no allusion to it. Must we 
presume, because plaintiff was working for the defendant in making sails 
and other canvas for the Confederate Government, that the note sued 
upon had no other consideration than that? There is nothing on the 
face of the note, or of the receipt for it, showing that it was given for 
anything connected with labor, or with the Confederate Government; 
both the note and receipt say for value received. 

We are of opinion that the defendant has failed to prove the illegal 
consideration as by himself elleged in his answer. 

It is therefore ordered, adjudged and decreed, that the judgment of 
the District Court be annulled and avoided; and it is further ordered, 
adjudged and decreed, that the defendant pay to the plaintiff the sum of 
one thousand dollars, with interest at eight per cent. per annum from 
the 18th February, 1862, till paid, and costs of suit in both Courts. 











JAMES Fanon v. JuuieN Maury. 


Where the plaintiff makes out a prima facie case, which is not impugned by the defendant, the 
jadgment of the Court a quo in his favor will not be disturbed. 


PPEAL from the Second District Court of New Orleans, Whitaker, J. 
J. Q. Fellows, for plaintiff. L. Castera, for defendant and appellant. 


Instzy, J. The plaintiff represents that he entered into a contract, 
with the city of New Orleans, for the constructing of a brick sidewalk, 
etec., on Galvez street, between Onzega and Abadie streets, with privilege; 
and that he was, by the said act, subrogated to all the rights of the city 
to sue and seize the property fronting on said street, in case of nonpay- 
ment of any or all the bills for said sidewalk. 

He further represents, that, on the completion of the said work, he 
received from the City Surveyor a bill, duly comptrolled, dated New 
Orleans, April 18, 1861, for paving the sidewalk of the street in front of 
the property belonging to Julien Maury (the defendant described in the 
petition), amounting to six hundred and seventy-nine dollars and twenty- 
two cents. 

The answer traverses the allegations in plaintiff’s petition, and sets up 
a special defence, in support of which no proof is found in the record. 

The plaintiff having made out a prima facie case, which the defendant 
has not attempted to impugn. 

It is therefore ordered, adjudged and decreed, that the judgment of 
the lower Court be affirmed ; the appellants to pay the costs of appeal. 
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Frank Goss v. Crrizens Insurance Company. 


Where there are written and printed stipulations in a policy of insurance, the written clause must 
control, if they are irreconcilable with each other. 
Where no cause of action is alleged the case will be dismissed. 


PPEAL from the Sixth District Court of New Orleans, Duplaniier, J. 
Durant & Hornor, . for plaintiff and appellant.—Plaintiff insured a 
lot of corn from New Orleans to Matamoros, by an open policy, to the 
extent of $4,600, ‘‘ suject to twenty per centum average,” all which is in- 
serted in writing in the policy. After fully setting out his cause of ae- 
tion, and that his total loss had occurred by a peril of the sea, petitioner 
avers that defendant has refused to pay, alleging that the loss did not 
happen from stranding or collision. 

The defendant pleaded the exception, .no cause of action, and after 
judgment dismissing the suit, the plaintiff has appealed. — 

The objection to our suit proceeds more from the lower Court than the 
Insurance Company; and the experiment involved in the exception, puts, 
if sustained, a peremptory quietus to our claim, and absolves us from the 
payment of a large amount of cost, incident to the trial of such a case on 
its merits. If our client is without any valid claim on the Company, this 
mode of proceeding is very advantageous to him, and saves trouble and 
expense. 

The exception, however, can only be maintained legally, when the facts 
set forth in the petition, taken as true, cannot be so collocated as to give 
the plaintiff the right to recover. 

The policy of insurance in this case is made part of the petition. The 
elause we rely on reads as follows : 

‘This insurance is declared to be on corn, subject to twenty per centum 
average. Subject to the war clause, to the extent of forty-six hundred 
dollars.” These words are inserted, in writing, at the foot of the printed 
portion of the policy. 

Corn is a memorandum article ; that is, an article excepted from loss. 
This exception is introduced into the policy under the head ‘‘memoran- 
dum.” See Phillips on Insurance, No. 1756. 

«¢ The reason of these exceptions is the great liability of such articles to 
damage from slight causes, insomuch that it is not easy to discriminate 
damage by ordinary causes from that resulting from the extraordinary 
operation of the perils insured against,” etc. Ibid, No. 54. 

The memorandum in the present policy, so far as corn is concerned, 
reads: ‘‘It is also agreed, that grain of any kind, and all other articles 
perishable in their own nature are warranted free from any average, un- 
less it happen by stranding or collision, and amount to twenty per cent.” 

Now, the lower Judge says, in point of fact, that the policy on corn 
subject to twenty per cent. average, is precisely equivalent to an insu- 
rance on corn, free from average unless it happen by stranding or colli- 
sion, and amount to twenty per cent. 

1 
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It is difficult to conceive two ideas more inconsistent and contradictory; 
and yet, here is a learned Judge who pronounces them not only recon- 
cilable but harmonious. . 

“The one seems to be but a reiteration of a portion of the idea con- 
veyed by the other, whilst it leaves to this latter the task of more 
minutely expressing the intentions of the contracting parties.” 

The written controls the printed part of the policy, ‘inasmuch as the 
written words are the immediate language and terms selected by the 
parties themselves for the expression of their meaning.” 

Our contract then is, that on a loss on corn, over twenty per cent. 
average, by any peril of the sea, the Company will pay us. It is true 
that these words ‘‘ by any peril of the sea,” are not written in the policy. 
But they are there printed. ‘‘ Touching the adventures and perils which 
the said Company is consented to bear and take upon itself in this voyage, 
they are of the seas, fires. etc., etc., and result necessarily from the very 
essence of a marine policy. The aim and object of an instrument, ete., 
are essential in construing them.” 

On the other hand, by the ‘‘memorandum,” the loss must happen by 
stranding or collision. 

Our contract is universal, covering all the perils of the seas. The con- 
tract made for us by the Judge, is particular, covering stranding and 
collision, and nothing else. 

By the latter construction, if correct in law, we are deprived of all our 
rights against the Company, and then the decision should be affirmed. 
But if this construction be erroneous, the case must be remanded. 

All parts of the policy must have effect given tothem. What mean 
the written words ‘‘subject to twenty per cent. average? ‘* Why insert 
them at all, if it were not to control the effect of the memorandum? If 
these words had not been inserted, the judgment of the lower Court 
would have been clearly correct, and the memorandum would control. 
But the difference is very great between ccrn under the memorandum 
clause, and corn subject to twenty per centum average. 

In thus reasoning, we give equal effect to both printed and written 
clauses. But this is more than just; for ‘‘if there is any reasonable doubt 
as to the meaning of the whole (document), the written words are enti- 
tled to have greater effect in the interpretation, than those which are 
printed; they being the immediate language and terms selected by the 
parties themselves for the expression of their meaning, while the printed 
formula is more general in its nature, applying equally to their case and 
to that of all other contracting parties on similar subjects and occasions.” 
1 Greenleaf Ev., 3 278; Robertson v. French, 4 East. 130. 


L. Castera and A. Grima, for defendants :—The contract is one of insa- 
rance ; the policy declares it to be on corn, and in the memoranda the 
following clause is found in printing: ‘‘ Salt, in bulk, grain of any kind, 
etc., are warranted free from any average, unless it happen by stranding 
or collision, and amount to twenty per cent.” 
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~ Thus, two conditions must concur to bind the underwriters, to-wit: 1, 
The loss must be the result of stranding or collision ; 2. It must be of 
twenty per cent at least ; both of which must be alleged to disclose a 
sufficient cause of action, and neither of which is found in plaintiff's 
petition. We contend that any disclosure of facts falling short of those 
two prerequisites is fatal. 

Plaintiff lays considerable stress on the sense supposed to be concealed 
beneath the words in writing .at the bottom of the policy “subject to 
twenty per cent. average,” and insists that they were inserted to modify 
and control the context. We answer with the Judge below: ‘It ig 
difficult to come to this conclusion ; were these printed, and written 
expressions in the policy irreconcilable, plaintiff’s appreciation of them 
would be correct, but such is not the case, they appear to be not only 
reconcilable, but to harmonize perfectly well ; the one seems to be but a 
reiteration of a portion of the idea conveyed by the other,” etc. 

It will not be denied that the-underwriters cannot be made. responsible 
for any loss or damage arising out of a cause which they have specially 
excepted from the category of risks assumed by them. Vid. Parsons’ 
Maritime law 430. Can it be seriously insisted that the Insuranee 
Company, in this case, meant by the words written at the bottom of.the 
policy to overturn the sense so clearly expressed in the context? With 
equal plausibility it might be said that the written words, ‘‘ subject to the 
war clause,” must necessarily have been set down with the intention of 
controlling some other stipulation in the policy. Plaintiff’s quotation of 
Greenleaf Ev. 278, can only serve him very badly, if he has not made 
out that the printed and the written words are entirely irreconcilable. 
Alluding to the written words, he asks at page 4 of his brief: ‘Why 
insert them at all, if it were not to control the effect of the memorandum ? 
For convenience, probably, and to bring at once before the eyes and to 
the understanding the principal features of the agreement between the 
parties. Any unprejudiced mind will be struck at the collateral position 
in the policy of the two written clauses, and by their easy assimilation to 
a recapitulation, a reiteration or a synopsis. This interpretation plaintiff 
would willingly concede in favor of the war clause: can he, with better 
grace, declare hostility to the brother clause standing close by ? 

The following is taken from a treatise of high authority: ‘‘It is, 
however, often said that written words control the printed part of the 
policy, because printed forms are made for cases generally, but seldom for 
any especial case, and that the written words determine the intention of 
the parties as to the meaning of the policy. Thisis true toa great extent, 
but the general rule must be that if the whole can be construed together, 
so that the written words and those printed make an intelligible contraet, 
this construction is to be adopted.” 2 Parsons’ Maritime Law, pp. 53 and 
54. In the case of Goicochea v. Louisiana State Insurance Company, 18 
Martin’s R. p. 55, Porter, Judge, said: ‘‘The rule that the written parts 
of the policy should control those that are printed is correct, because the 
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written words are the immediate language and terms stated by the parties. 
themselves for the expression of their meaning, etc., but the rule cannot. 
properly receive an application in cases other than those where the written 
and printed words so contradict each other that the one must yield to the 
other. We suppose the quotation on page 3 of the learned counsels’ brief 
is copied from the opinion just cited ; but we do not wonder at their. 
omission of the latter portion which turns so suddenly against. the 
appellant. Vid also C. OC. 1943 and 1950. Wallace et al v. Insurance 
Company, 4 La. 290. Hunter et al v. General Mutual Insurance Company, of 
New York, 11 La. Ann. 139. 

Let us now look into the principles governing the printed memorandum, 
Its legal effect is to protect the underwriter from all partial losses, 
Nothing short of a total extinction of memorandum articles would entitle 
the insured to turn the case into a total loss. In the case of Biays y 
Chesapeake Insurance Company, 7 Cranch, p. 418, the Supreme Court of 
the United States said: ‘‘It is well understood at the present day, with 
respect to such articles (memorandum articles) that underwriters are free 
from all partial losses of any kind, which do not arise from a contribution 
towards a general average.” The doctrine of the restriction of the 
trcerwriters’ liability by the printed memorandum clause, is carried still 
** Further. Smith, in his treatise on Mercantile Law, says: ‘‘ The memo- 
randum is as follows: N. B. Corn, fish, salt, fruit, flower, and seed, are 
warranted free from average, unless general, or the ship be stranded. 

“Sugar, tobacco, hemp, flax, hides and skins are warranted free from 
average under five pounds per cent.,” and he goeson: ‘‘This memoran- 
dum protects the underwriter from making good any partial loss whatever 
upon the class of articles first specified, and any loss under five per cent. 
on the class secondly specified, unless in either case the loss were incurred 
in consequence of a general average, or the ship be stranded.” Smith’s 
Mercantile Law, p. 448, vide, also 1 Phil. Ins., p. 22and vol. 2, pp. 467, 
468, 2 Arnould Ins. 857. Whenever the printed memorandum clause of 
stranding or collision is inserted in the policy their allegation seems to be 
considered by latest authorities as a condition precedent to recovery. 
The same author previously quoted, says: ‘‘It seems now to be settled 
that the phrase is to be read, as if it ran thus: ‘‘ goods to be free, ete., 
unless the ship be stranded,” and then this stranding is to be regarded as 
a condition. 2 Parsons’ Maritime Law, p. 267. It is unnecessary for 
the purposes of this exception to enter into any discussion of the second 
essential condition to bind the underwriter, to wit :. damage to the amonnt 
_of twenty per cent. at least. Suffice it to state that it being a prerequisite 
to recovery in the present instance, it is not only reconcilable with the 
printed memorandum but ‘‘ harmonizes with it” in the language of the 
Judge below. Plaintiff's petition lays no claims to indeninity by reason 
of any loss arising from the either stranding or collision ; the condition 
precedent, cause of action is therefore wanting. It is respectfully sub- 






















NEW ORLEANS JANUARY, 1866. 101 
Frank Goss v. Citizens Insurance Company. 


mitted that the judgment of the inferior Court, sustaining the exception, 
should be affirmed. 








Hyman, ©. J. This suit is on a policy of insurance. 

Plaintiff alleged that a certain quantity of corn had been damaged at 
sea, sixty per cent., caused by violent winds, high seas, and straining of the 
vessel on which it was shipped ; and that defendant had insured against 
this damage, by the policy of insurance which he made a part of his 
petition. 

He prayed judgment against the company for the amount for which 
the corn was insured. 

Defendant, by exception, asked the Court to dismiss the suit, on the 
the ground that the allegations of plaintiff’s petition disclosed no cause 
of action. 

The Judge sustained the exception and dismissed the suit. 

From this judgment, plaintiff has appealed. 

The question presented is, can the plaintiff recover on the allegations 
in his petitions ? 

In the printed memorandum of the policy, there is this clause: ‘‘That 
the assured warranted that grain of any kind is free from any average, 
unless it happen by stranding or collision, and amount to twenty per cent.” 

The part of the policy in writing is, ‘‘that this insurance is declared to 
be on corn, subject to twenty per cent average, subject to the war clause.” 

The war clause is, that the insurer would not be answerable for any 
expense, damage or loss, which might occur, in consequence of seizure 
-or detention, for trade in articles contraband of war. 

The plaintiff contends, in order to sustain his suit, that the written 
must control the printed expression in the policy ; and we should so rule, 
did the printed so conflict with the written clauses, as to render them 
irreconcilable with each other. See 6 New Series, p. 55. 

Each stipulation, whether written or printed, should have effect, unless 
the giving effect to one would destroy another; and then the printed 
must yield to the written stipulation. 

The written part of the policy is not inconsistent with the printed part. 

The company, by the clause in the memorandum, proposed to insure 
_ grain against damages that might happen from stranding or collision, 

‘should the average damage amount to twenty per cent. 

This proposition was accepted by the plaintiff, subject to the twenty 
per cent. average and the war clause. 

There was no proposition made or assented to, by either plaintiff or 
defendant, that insurance on the grain should be for any other peril of 

the sea than stranding or collision. 

' ‘The policy, by being annexed to the petition, controls the allegations 
therein, and sets forth that the insurance was for different causes of 
damage than for those for which plaintiff seeks to recover. 

Judgment affirmed, with costs on plaintiff. 
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Tue Srare on the Relation of C. Bove & M. L. Duncan et als. 


A Judge of the lower Court has only authority to enforce the judgments of this Court. He cannot 
. interpret our decision, and enforce different decrees than those rendered by it. 


PPEAL from the Sixth District Court of New Orleans, Duplantier, J. 
Durant & Hornor, contra. 


C. E. Schmidt, for relator.—The relator contends that the decree of 
this Court, ‘Judgment affirmed with costs,” did not, and could not con- 
demn him to pay the costs of appeal. 

Duncan having been cast on the appeal, should pay the costs of appeal. 
The law is imperative. C. P. 549, 907, 908. 

In the case of Underwood v. Laeapére, 14 A. 276, Mrs. Bourgeois, hay- 
ing called White in warranty, failed to obtain judgment against him in 
the lower Court, and appealed. This Court decreed that the judgment 
be affirmed with costs. Mrs. Bourgeois applied fora rehearing. The 
Court said: ‘‘ Upon the question of costs, we perceive no more reason to 
change our previous judgment. Costs follow the judgment and are to be 
paid by the party cast. C. P. 549; Bolton v. Harrod, 10 M. 115. As well 
might it have been contended in that case, as in Boyé’s case, that the 
defendant in warranty had been condemned by the Supreme Court to 
pay all costs. 

Where a judgment is susceptible of two interpretations, one within, 
and the other beyond the power of the Judge, the former must be pre- 
ferred. Copley v. Robertson, 6 A. 181. 

Costs are acgessory to the judgment as interest to the principal, and te 
be paid by the party cast; if the judgment be in favor of defendant, he 
cannot be condemned to pay them; if against him, he cannot be allowed 
them. Henn. Dig., new ed., p. 325, No. 2, and authorities there cited. 

The Judge of the Sixth District Court sanctioned and authorized the 
execution. 

It was proper that an application should have been made to the lower 
Court for relief. State ex rel. Dubois v. Judge, 4 R. 48; State ex rel. Babin- 
v. Judge, 10 R. 169. 

In the case of the State er. rel. Peet v. Judge, 19 L. 174, held: ‘‘ Where 
a Court, divested of jurisdiction by a suspensive appeal, illegally issues. 
execution, the prohibition may be directed to the seizing creditor and’ 
ministerial officer, without regard to the Judge. But the writ may be 
directed to the Judge also, if he have sanctioned the execution. C. P. 853, 
ibid. The writ may issue though there be other means of redress, when 
the delay of ordinary proceedings would produce an immediate injury, 
which should be prevented. State ex rel. Dubois v. Judge; 4 R. 48. If, 
where the costs of appeal are less than $300, as in this case, the appellee 
were not entitled to a prohibition, lower Courts would very frequently 
modify and do away with the decrees of the Supreme Court by them 
interpretations. 
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In the present case it is very evident that the Judge of the lower Court, 
by sanctioning and authorizing an execution which the final decree of 
this Court did not authorize, exceeded his jurisdiction. How can lower 
Courts be effectually prevented from misinterpreting the judgments of 
this Court, so as to assume that they were meant to be in direct contra- 
vention of law, and thus debar a party who relies upon your Honors’ 
decree from the benefit thereof, unless the writ of prohibition may be 
forthwith resorted to? It may issue before or after judgment. See Clark 
vy. Rosenda, 5 R, 27. 


Hyman, C. J. Relator asks for a writ of prohibition against Morris L. 
Duncan, and also against the Judge of the Sixth District Court of New 
Orleans, and the Sheriff of the Parish of Orleans, restraining them from 
exacting from him the payment of the cost of the appeal in the case 

, Styled Morris L. Duncan vy. Christian Boye. 

Morris L. Duncan sued the relator in said District Court, and obtained 
judgment for only a part of the amount claimed by him in his petition. 

Duncan, believing that he was aggrieved, by not having got judgment 
for the whole amount claimed by him, took an appeal to this Court to 
have the supposed grievance in the judgment corrected. , 

We rendered judgment confirming that of the District Court, there 
being no error therein. 

Relator complains that the Judge of said District Court had decided 
that Duncan was, under our decree, entitled to the costs of the appeal; 
that execution had issued from said Court, according to the opinion of 
the Judge, and that the Sheriff was proceeding to collect from him this 
cost. 

He avers that our judgment did not condemn him to pay the costs of 
the appeal. 

Respondent Duncan answers by saying that there is not sufficient aver- 
ment, nor legal cause, for issuing the writ. 

We consider that the averments are sufficient, and that there is legal 
cause for the writ. 

A Judge of the lower Court has only authority to enforce the judgments 
of this Court. C. P. 915. He cannot interpret our decision, and enforce 
different decrees than those rendered by it. 

When he does so, he exceeds his jurisdiction, and the law gives the 
remedy applied for by relator. C. P. 845 and 853; 19 La. 174. 

Our appellate jurisdiction would be nugatory if we had not the power 
of preventing inferior Courts from reversing our decisions when sent to 
them to be enforced. 

Our judgment on the appeal was, that the judgment of the lower Court 
be affirmed, with costs. 

In a similar judgment, this Court has interpreted such expression to 
mean that the party cast was to pay the costs of the appeal. 14 An. 278. 

C. P. 629. Duncan was the appellant and the party cast in this suit. He 
must, therefore, pay the costs of the appeal. 
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It is ordered, adjudged and decreed, that a writ of prohibition be 
issued in the name of the State of Louisiana to Morris L. Duncan, to the 
Judge of the Sixth District Court of New Orleans, and to the Sheriff of 
the Parish of Orleans, prohibiting them from demanding or exacting 
from Christian Boyé, the payment of the costs of the appeal in the case of 
Morris L. Duncan v. Boye. Defendants in this suit to pay costs. 











Tue Srate v. Jean Deresse & C. Benorr, Surety. 


Where a bond has been forfeited on account of the non-appearance of ‘the prisoner, # subsequent 
arrest and release on bond does not absolve his first surety until his final trial. 


PPEAL from the Second Judicial District Court, Parish of Jefferson, 
Cazabat, J. T. J. & W. H. Cooley, for defendant Benoit. Hon. An- 
drew S. Herron, Attorney General, for the State. 


Lasavuve, J. Jean Defesse, being accused of larceny, furnished a 
bond with C. Benoit his surety in solido, in the sum of one thousand 
dollars, conditioned that he shall personally be and appear before the 
Second Judicial District Court to be held at the Court House, in the city 
of Carrollton, on Monday, the 29th day of February, A. D. 1864, or, if 
said Court should not be held on the day last aforesaid, then on the first 
day thereafter the said Court shall be held, then and there to answer 
unto a charge brought against him for having committed the crime of 
larceny........ and shall not depart thenee without the leave of the said 
Court, until the final trial and conviction, or acquittal, of the said Jean 
Defesse.” This bond was executed on the 27th February, 1864." 

At May term, 1864, of the District Court, the accused, Defesse, was 
called upon for trial, and not appearing, nor Benoit, his surety, the bond 
was deciared forfeited, and judgment rendered in solido, against princi- 
pal and surety, for the amount of the bond. 

Subsequently, Defesse having been arrested, tried and convicted by 
the jury. He was in jail, a new trial was granted to him, and he allowed 
to give a new bond with another surety for his appearance, and executed 
this bond accordingly. On the 2ist July, 1865, Carrambat Benoit, the 
surety on the bond forfeited, obtained a rule on the District Attorney to 
show cause why the judgment heretofore rendered by the District Court, 
in May 1864, against Defesse and Benoit, on the bond for $1000, should 
not be declared satisfied, and defendant, Carrambat Benoit, be fully and 
finally discharged from the liability on account of said bond and judg- 
ment, on the grounds that, since the judgment of forfeiture, the said 
Jean Defesse had appeared before the Court, and had been tried and 
convicted of the offence; that said Jean Defesse is now before the Court 
for another trial granted to him, and at liberty under a new bond with 
new surety for his appearance, etc. 
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The District Attorney answered that the bond had been duly forfeited; 
that the judgment had not been set aside upon the appearance, trial, 
conviction and punishment of the accused. The District Attorney ad- 
mite, in his answer, that said Defesse was, at a subsequent term of the 
Court, rearrested, put upon his trial and convicted ; that a new trial was 
granted, and said accused put under a new bond for his appearance and 
trial; but he denies that the said Defesse and his surety are released. 

The District Judge dismissed the rule, and Benoit, the surety, took 
this appeal. 

We are of opinion that the Judge a qué didnot err. The record in- 
forms us that the accused is now under a new bond for his appearance 
before the District Court, to answer the charge, his former trial and con- 
viction, before the jury, and set aside by the Court, is not a satisfaction 
of the bond. The accused has not been finally tried and convicted or 
acquitted. Revised Statutes, p. 170360. We think that this case is 
similar to those in The State v. Frank Brown et als., 13 A. 266; The State 

v. Julius Schmidt, 13 A. 267. 

It is therefore ordered, adjudged and decreed, that the se ap- 
pealed from be affirmed, with costs. 











A. J. Jouns, et al. o. G. W. Racz. 


Where there is no evidence to show that the wife administored her paraphernal property, alone and 
separately, it is presumed and considered that the husband administered it; and he is accountable 
to the succession for all moneys received and used by him belonging to it. 

Where the plea of prescription has not been suggested in the brief, it will be considered as abandoned. 


PPEAL from the Second District Court of New Orleans, Bermudez, J. 
Lapavve, J. Thedefendant’s wife, Sarah Ann Johns, married her said 
husband on 15th August, 1850, and died, leaving no descendant, on the 
13th March, 1853, but leaving for heirs her mother, brothers and sisters, 
or their representatives. By her last will she had appointed her said sur- 
viving husband her universal legatee and executor testamentary. The 
plaintiffs sue to reduce the legacy to two-thirds, and to annul it for one- 
third, as the deceased left her mother as her forced heir, and since de- 
ceased. They aver that the estate of the deceased wife consisted in the 
sum of $5,000, received in 1853 by her said husband, as coming from her 
father’s estate; and in a further sum of $6,000, with interest, coming from 
same estate, and received by her mother as her natural tutrix; her half in 
the community of acquets and gains, which existed between her and her 
said husband ; and two lots and improvements thereon; and in moneys 
and other personal property. They pray for a partition between them 
and the defendant of all the property of any kind and Geneniption belong- 
ing to the succession of defendant’s deceased wife, etc. 
















106 SUPREME COURT OF LOUISIANA. 


A. J. Johns, et al. v. G. W. Race. 


The defendant answered by a general denial, denying also the kinship 
of plaintiffs; but it was admitted afterwards; pleading, “ the same time, 
the prescription of five years. 

The District Judge, after having heard the testimony, decided that 
there was no community; that the defendant could not be charged with 
the $5,000 received during the marriage, as coming to the wife from her 
father’s estate; that, so far, then, as the present action is concerned, the 
plaintiffs could take nothing; that the plaintiffs be recognized as the heirs 
of Mistress Race, and that the dispositions in the will be reduced to two- 
thirds of the estate. The Judge concluded by the following decree: ‘It 
is further ordered, etc., that, in the present proceeding, there be judg- 
ment in favor of the defendant, reserving to the plaintiffs their right, if 
any they have, to claim one-third of any other property which may come 
into the possession of the defendant, as heir of his deceased wife, or in 
whatsoever hands they may be, the defendant to pay the costs.” 

The plaintiffs took this appeal. 

The evidence shows that the defendant purchased by public act, passed 
on the 29th December, 1851, the two lots of ground described in the peti- 
tion as belonging to the community. This was during the marriage; and 
it is clear that they belong to the legal partnership which existed between 
the defendant and his deceased wife. OC. C. Art. 2371. 

The receipt for the $5,000 reads thus : 

** Received, New Orleans, January 26th, 1853, from Mrs. Rebecca 
Johns, the sum of five thousand dollars, on account of the portion due 
Mrs. Sarah A. Johns, wife of G. W. Race, from her father’s estate. 

$5,000. (Signed) 8S. A. Race. 

-" G. W. Race.” 

There is no testimony in the record showing that Mrs. Race adminis- 
tered her paraphernal property alone and separately; in that case it is 
considered and presumed that the defendant administered it, and that he 
received and used himself the said sum of money; and he is now account- 
able to the succession of his wife for the same. C. C. Arts. 2362, 2363. 
6R. 41. 12R. 524. 18 L. 434. 144A. 281. 

On the 13th June, 1859, the defendant received from the succession of 
Mrs. Rebecca Johns, $778 59, on account of what was due his deceased 
wife, and coming to him as her heir ; he is bound to account for the same 
in the liquidation and partition of the succession. 

The plea of five years’ prescription is considered abandoned, the defen- 
dant and appellee not having called our attention to the same in his brief. 

The question is not clearly settled whether, in a case like the present, 
the disposable portion is two-thirds or three-fourths. In Heirs of Cole 
v. Cole, Executor, 7 N. 8. 414, a case exactly similar to this, this Court 
decided that the disposable portion was three-fourths. In Héline Barbet 
vy. Alexandre Roth, 14 A. 381, it was decided that the disposable portion 
was two-thirds, when the testator, having no children, had left a father, 
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mother, or both; but Judge Buchanan, giving: a separate opinion, 
doubted the correctness of the first decision in 7 N. 8. 414. 

The Court below decided that the disposable portion, in the present 
case, is two-thirds. The defendant and appellee has acquiesced in that 
part of the decree in this Court in ‘not praying for an amendment on 
that point, so we have no opinion to express on the question. 

We are of opinion that the judgment of the District Court is erroneous, 
on certain points, and correct on others. 

It is therefore ordered, adjudged and decreed, that the judgment of 
the District Court be annulled, avoided and reversed. It is further 
ordered, adjudged and decreed, that the plaintiffs be recognized as the 
heirs of Sarah Ann Johns, the deceased wife of defendant. It is further 
ordered and decreed, that the last will and testament of said Sarah Ann 
Johns, be annulled, so far as it disposes of more than two-thirds of the 
property of which she died possessed. It is further adjudged and decreed, 
the two lots of ground, described in the petition, together With such 
improvements as existed on the same at the time of the death of Mrs. 
Race, be declared to belong to the community which existed between said 
defendant and his deceased wife; the defendant’s rights to improvements 
he may have erected on the same since the dissolution of the marriage, 
are reserved to him. It is further ordered and decreed, that said defen- 
dant do account, in the liquidation and partition of the succession of his 
deceased wife, for the sum of five thousand dollars, with legal interest, 
from the 15th March, 1853; and for the further sum of seven hundred 
and seventy eight dollars and fifty-nine cents ; reserving to said plaintiffs 
any right they may have to other property, rights and credits not herein 
specially mentioned, and belonging to the succession of said deceased, or 
to the said community. It is further adjudged and decreed, that a liqui- 
dation and partition be made, according to law, of the succession of said 
deceased wife, and of the community which existed between said defen- 
dant and Sarah Ann Johns; and that this case be remanded to be pro- — 
ceeded in according to law and in conformity with this decision, and that 
the defendant pay costs of appeal. 





Manon v. SteaAMER Onrve Branca, et als. 


Where goods are delivered in a damaged condition, the burthen is upon the defendant to show that 
they were not responsible for the cause of the damage. 

Low water is not to be classed among the dangers of the river, which absolve the carrier from his obli- 
gation; and he is held to the most exact diligence in the preservation and delivery of property com- 
mitted to his care. 


PPEAL from the Third District Court of New Orleans. Fellowes, J. 
W. W. Handln, for plaintiff and appellant. W. H. Hunt, for 
defendant. 


Howe, J. Plaintiff claims from the defendants $327, being the al- 
leged damage to forty barrels of apples, shipped on board the Olive 
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Branch, iu good order, at St. Louis, Missouri, and ‘‘ to be delivered, with- 
out delay, in like order, at New Orleans, unavoidable dangers of the river 
and fire only excepted.” 

The answer contains a genetal denial, and the special defence, that, if 
the goods sustained any damage, it resulted from causes for which 
respondents are not responsible. 

Judgment was rendered in favor of defendants, and plaintiff appealed. 

It is clearly shown that the apples were delivered in a damaged condi- 
tion, and by the defence as well as the law, the burden is upon defendants 
to show. that they are not responsible for the cause of the damage. 11 A. 
43. 6A. 410. 

It appears from the evidence that the shipment was made on 9th Sep- 
tember, 1864 ; that on the day after the boat left St. Louis, she grounded 
on Crawford’s Bar, about 130 miles below, where she put out every pound 
of her freight, except twelve bales of feed; proceeded to Cairo, and on the 
way, chartered a small boat to bring her freight to Cairo to be replaced 
on her; that after waiting there three days she proceeded without the 
apples on her voyage to New Orleans, where she arrived on the 24th 
September ; that in ordinary navigation the trip is made in six days ; that 
on the 30th, six days thereafter, the Ida Handy arrived at New Orleans, 





_ and delivered the apples in an unsound condition ; that plaintiff warned 


them under protest, paying the freight, and sold them on the levee, by 
crying them himself at auction, without giving public notice or notice to 
defendants ; that about half the apples were in a merchantable condition, 
and the other half damaged from decay, arising during the delay in 
transportation. 

We think the defendants have failed to relieve themselves from the 
responsibility for the unusual delay. They do not satisfactorily account 
for the failure of the small boat, chartered by them to deliver the goods 
to them on a reasonable time, even if they were justifiable in having all 
their freight on the bank as was done, and employing another boat, upon 
which we deem it unnecessary, in this case, to pass. It was their duty to 
show that it was impossible for the goods to be replaced on their boat, 
and that it was necessary for them to proceed on their voyage without 
them ; which they have failed to do. Low water is not to be classed 
among the dangers of the river, which absolve the carrier from his obliga- 
tion ; (12 A. 783), and he is held to the most exact diligence in the 
preservation and delivery of property committed to his care. In this 
instance, we think the temptation presented by the large freights offering 
at Cairo, at that time, as shown by the evidence, induced defendants to 
relax that diligence required by law. 

The measure of damages, however, is notestablished to our satisfaction. 
The agreement between plaintiff and defendants’ agent was, that the 
apples should be sold to the best advantage, and this is not clearly shown 
to have been done. It does not appear that they were sold as well as 
could have been done. The testimony of the purchaser does not enable 
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us to fix the amount of damage. He states what he gave for them, but. 
also says that about one-half were merchantable, and that the week 
previous such apples were selling for $10 or $12 per barrel. We think, 
on the authority in 6 A. 801, this branch of the case, upon which 
the evidence is meagre and unsatisfactory, should undergo further 
investigation. 

It is therefore ordered, adjudged ahd decreed that the judgment of the 
District Court be avoided and reversed, and this cause remanded for a new 
trial. Defendants to pay costs of appeal. 











Exzny et als. v. J. D. Dameron et als. 
Where the proper parties have not been cited the case will be remanded. 
PPEAL from the Sixth District Court of New Orleans, Howell, J. 
Durant & Hornor, for plaintiffs. George L. Bright, for defendants 
and appellants. . 

Instxy, J. The plaintiffs in this case have obtained the confirmation 
of a judgment by default, against J. D. Dameron and H. R. Bonneval, in 
solido, who (they represent in their petition) are members of the com- 
mercial firm of J. D. Dameron & Co. No judgment is prayed for against 
the firm, but the plaintiffs pray that the defendants, Dameron and Bén- 
neval, be severally cited to answer their petition, and that, after due pro- 
ceedings, thatthey becondemned in solidoto pay them the sum claimed, ete. 

J. D. Dameron & Co. have appealed from the said judgment. 

Assuming that the defendants composed the partnership of J. D. Dame- 
ron & Co., there is no evidence whatever in the record to show that that 
partnership was a commercial one. 

Bonneval was legally cited ; but no process was served on Dameron, 
either in person or at his domicile, as required by law ; and of this he 
very properly complains. ’ 

Bonneval admits his liability as a joint obligor with Dameron, and 
claims that the judgment against him should be reduced one-half. It 
would, however, we think, be more regular to have both parties before 
the Court ; if the obligation be really a joint one, in accordance with Art. 
2080 La. Code, and 3 R. 26, 140; 6 R. 351; 7 R. 181; 10 R. 430; 
which do not conflict with Brown v. Robinson & Hassam, 6 A. 423, and the 
matter of O’ Flaherty, 7 A. 640; and if the obligation be a solidary one, the 
ends of justice will be better subserved by remanding the case for legal 
service of citation of the defendant, Dameron, and for other further 
proceedings according to law. 

It is, therefore, ordered, adjudged and decreed, that the judgment of 
the lower Court be avoided, annulled and reversed, and that the case be 
remanded to the lower Court, for service of process on Dameron, and for 
other further proceedings according tolaw. 906, C. P. 

It is further ordered, thatthe plaintiffs and appellees, pay costs of appeal. 
Howzin, J., recused. 
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Tue Strate v. THe JupGE or THE FourtH District Court or NEw 
ORLEANS, ex rel. Betzocg, Nosprom & Co. 
The right of plaintiff to execute the judgment which he has obtained for a sum of money, can 
only be suspended upon a petition, affidavit and bond, given for an injunction. 
PPEAL from the Fourth District Court of New Orleans, Théard, J. 

A. & M. Voorhies, for relators.—The only question presented in this 
Court for adjudication, is whether a final judgment on a rule taken by 
defendants in execution to compel the Sheriff to seize property pointed 
out by them, in preference to property pointed out by the plaintiff in 
execution is appealable, or whether the remedy is to enjoin this judgment. 

All other questions are waived ; and should your Honor determine, as 
the District Judge, that an injunction, and not an appeal, is the remedy 
in such a case, then our application for a mandamus must fail. 

The matter in contestation before the District Court was at first two- 
fold, to wit : 

1st. The question of legality of a writ of fi. fa., issued in New Orleans 
by a Deputy Clerk, whilst the Clerk is in attendance ; and 

2d. The denial to the defendants in execution of their right to point 
out property. 

The reasons given by his Honor the District Judge, in overruling the 
first objection, cover the ground so effectually that the defendants waived 
all further discussion on this point ; and they rested satisfied with the 
decision of the second point, by which their undoubted right to point 
out property was fully recognized. 

Had the matter rested here your Honors would not have been troubled 
with this case, unless the plaintiff had, as he intimated in the Court below, 


’ taken a suspensive appeal in the premises. 


However, he moved for a new trial, and despite the earnest opposition 
of the defendant’s counsel, succeeded in his motion, and finally judgment 
was rendered effectually and practically, denying to the defendants the 
exercise of their rights. 

Hence the motion for a suspensive appeal, which was opposed by the 
plaintiff, on the ground that the case was not appealable on the part of 
the defendants, although perfectly appealable on her part. 

In refusing the appeal, the District Judge states : 

**The Court being of opinion that the effect of this appeal, if it were 
granted, would be to stay the execution of the judgment rendered in this 
case, and that the only proceeding by which the same can be stayed is by 
injunction, according to law, the prayer of petitioner is refused.” 

This Court has certainly jurisdiction by way of appeal, if the judgment 
on the rule be final. The best proof of its finality is that, if suffered to 
be executed, away goes the right of the defendant to point out property ; 
and the property remains in the hands of the Sheriff to be disposed of in 
due course of time, exactly as if they had pointed it out to the Sheriff 
themselves. 
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But what better proof of its finality, since the District Court itself says 
that the only remedy of the defendant is by way of injunction? 

But even if the judgment be not final, yet, as its execution must inevi- 
tably cause an irreparable injury, by the absolute denial of tho defen- 
dant’s right to point out property in preference to plaintiff in execution, 
the appeal would attach under C. C. 566. See OC: P. 537, 538, 539, 540; 
C. C. 2265. 

Had the defendants proceeded by injunction to defeat the judgment on 
the rule, the plaintiff would have triumphantly retorted, that we were 
attempting to try over the same issue in a different form; and further- 
more, that whatever had been urged by us previous to the judgment on 
the rule, could not be subsequently set up by way of injunction. See 
McRae v. Purvis, 12 A. 86; Megget v. Lynch, 8 A. 6; and State v. Langton, 
6 A. 282; and authorities quoted in those cases, 

So far, this question has been argued on general principles, without 
reference to the adjudications on this matter. The Supreme Court, upon 
the strength of the reasons and principles developed in the above argu- 
ment, have decided formally that the remedy is not by injunction, but 
strictly by appeal; so that the question cannot be considered as an 
open one. Grampen v. Andry, 4M. 314; Dabbs v. Henkins, 3 R. R. 123; 
Andry’s Ex. v. Fourchy, 7 R. R. 232; Templet v. Marshall, 11 A. 613. 

Nor is it of any consequence that the suspensive appeal on the rule 
would or not have the effect of suspending the execution on the princi- 
pal judgment; for, as during that interval of time, the property illegally 
seized remains in the custody of the law, the party aggrieved cannot 
possibly be the plaintiff, whilst, on the other hand, the defendants are 
exposed to suffer loss, apart from the hardship of being all the while 
deprived of their property. 

But the truth is, that such an appeal does not have that effect, except 
as regards the particular property which she illegally caused to be seized, 
and no further. 

In other respects the plaintiff can proceed with the execution of the 
original judgment, provided she abandons the unheard of pretension that 
the plaintiff, and not the defendant in execution, has the prior right of 
pointing out property for seizure. Now, if the suspensive appeal on the 
rule does not have this effect, what benefit could be derived from a sus- 
pensive appeal? : 

We do not wish to interfere in the least with the execution of the 
original judgment: we are satisfied with it. The plaintiff has a right to 
issue alias fi. fa. to each and every parish of this State. He is authorized 
by legislative enactment to do so. The suspensive appeal on the rule, 
therefore, does not suspend the execution on the original judgment 
except quoad the property illegally seized in utter violation of the right 
of defendants in execution to point out property. 

The question as to amount of bond to be furnished for this appeal does 
not come up on the mandamus. The only question is, whether this case 
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be appealable atall. See, however, our petition for appeal, which is 
ee quoting C. P. 575; 7 N.S. 352; 16 La. 520; 
10 A. B. 345. 





Lasavve, J. B. Bellocq, Auguste Noblom and Pierre Roy, defen- 
dants in execution, in the suit of Mrs. C. Gayarré against them, in the 
Fourth District Court, state that, on executing the writ of fi. fa., the 
Sheriff proceeded, at the instance of the plaintiff, to seize property, real 
and personal, disregarding the debtor’s right to point out property. 
That a rule was taken upon the Sheriff to restrain him ; and that, upon a 
final trial of said rule on a new trial, the Judge had ordered that the 
relator’s property, which had been seized, should remain in the custody 
of the law until the Sheriff should have seized the property, which he 
refused to levy upon, advertised and proceeded to sell the same. That, 
from that order, they have applied for a suspensive appeal to this 
Court, and that the District Judge refused to grant it. They prayed for 
a writ of mandamus to the Judge to show cause why he should not grant 
a suspensive appeal. This writ having been issued, directed to the 
Judge of the Fourth District Court of New Orleans, he has answered in 
this Court, in substance: That, in the case of Mrs. Gayerré v. Bellocg, 
Noblom & Co., a judgment was rendered in favor of plaintiff, on the 20th 
November last, and signed on the 24th of same month. 

No appeal having been taken, an execution issued on the 13th of 
December, the Sheriff seized the household furniture and real estate of the 
defendants. That, on a new trial, the following order was rendered : 

“It is ordered that the rule be made absolute, with the following 
reserve, in favor of plaintiff: That the Sheriff shall seize and sell first the 
notes pointed out by defendants; and should they prove to be insuffi- 
cient to pay the claim of plaintiff, with interest and cost, then he, the 
said Sheriff, shall proceed to satisfy the same out of the property now 
under seizure, which he shall keep in his possession for that purpose.” 

That, from this judgment, the relators have filed a petition, praying 
for a suspensive appeal, upon furnishing security for cost only. 

The Judge continues : The prayer has been refused because the Dis- 
trict Court is of opinion that the effect of this appeal, if it were granted, 
would be to stay the execution of the judgment rendered in the case ; 
and that the only proceeding, by which the same can be stayed, is by 
injunction according to law, and that execution of judgment of Courts 
cannot be stayed’ by mere motions and rules. He cites Act of April 9, 
1826, amending C. P. Art. 298; Minor v. Bank of United States, 4 R. 490; 
Clemnet v. Oakey, 2 R. 90. 

We are of opinion that the District Judge decided correctly 3 in refusing 
an appeal. 

A final judgment had been rendered, and an execution having issued, 
the Sheriff seized property, and the defendants in execution pretending 
that the Sheriff had not proceeded legally, took a rule upon him. If a 
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party pretends that the Sheriff proceeds illegally in the execution of his 
office, the remedy is clearly pointed out by law. C. P. Art. 298; Statute 
7th April, 1826, p. 170,39. The right of plaintiff to execute the judg- 
. ment, which he has obtained for a sum of money, can only be suspended 
ii ‘upon a petition, affidavit and bond given for injunction. 9 A. 301. 
The rule is dismissed, at the cost of the relators. 










































On aN APPLICATION FOR A REHEARING. 


Instxry, J. The case No. 824 being a mandamus case, no application 
fora rehearing can be entertained by this Court; and, as the prayer in 
the petition, in the case No. 859, is for a writ of mandamus, to be issued 
to the Judge of the Fourth District Court of New Orleans, to show cause 
(which he has shown) why he should not enjoin the Sheriff of the Parish 
of Orleans from futher proceedings (in the suit in the said Distriet 
Court pending, entitled Mrs. C. Sullivan, wife, etc., 7. Bellocq, Noblom 
& Co.), until the Judge of the said District Court is satisfied of the 
finality of the judgment, in the case No. 824, and which said judgment 
is final, the complaint in 859 is dismissed, at the costs of the petitioners, 
as no just or useful purpose could be answered by the issuance of the 
writ of mandamus. 





Winow Brenvenv vy. ALFRED VIENNE. 


Where a persen acts in a representative capacity, he cannot be personally bound, unless he makes a 
stipulation to that effect. 
PPEAL from the Sixth District Court of New Orleans, Howell, J. 

J. Magne, for plaintif.—i. The appellant contracted in his own 
name; and the authorities quoted, as to the rights and duties of tutors, 
eannot apply. 

2. The agreement entered into was complete before the sale and the 
distribution of the proceeds, and consequently, before it was reduced to 
writing; therefore, all the authorities about the necessity of consent can- 
pr not apply; and the refusal of appellant to sign the annuity contract when 
he had pocketed the consideration, cannot avail him. C. C. 1755; 6 Tonl- 
lier, p. 14, No. 23; 4 Larombiere, pp. 239, 242, Nos. 10 and 11; 10 La. 
225; Pothier, Obligations, No. 11. 

3. The donation was made on condition, as shown not only by the oral 
evidence, but by the notarial acts; and if the annuity contract were repu- . 
diated, the donation should be declared null and void under Article 
1484 C. C. 

8 
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L. Castera and A. Grima, for defendant.—‘‘ The tutor cannot borrow for 
the minor, purchase for him immovables or slaves, or compromise 
respecting his rights, without an authority from the Judge, granted on 





the advice of a meeting of the family ;” and Art. 349: ‘‘ The tutor may _ 


accept legacies, donations, and other advantages made to his ward, but 
he cannot, in any case, dispose gratuitously of the movable dr immovable 
property of the minor or of any part thereof.” Thus far it is shown the 
defendant as tutor had a right to accept any gratuity, as he did in signing 
the distribution act herein, one simply beneficial to his children, and he 
was equally right in refusing his consent to the so-called annuity act, 
which, as it stands, lacks two essential elements to constitute a valid 
agreement, to wit : capacity and consent. See C. C. 1772 and 1757, 1759, 
1773, 1775, 1791, Cavelier v. Germain, 6 La. 218, also C. O. 251. 

The inferior Court admitted both the act and testimonial proof. Such 
ruling, we say, is unsupported by law. The instrument or annuity act 
was inadmissible, the defendant being no party toit. In the case of 
Lombard v. Guillet & Wife, 11 M. 453, it was decided that ‘‘a party who 
is named in a notarial act, but whose signature is not thereto, is not bound 
thereby ;” and in 6 New Series, 400, case of Dick v. Maxwell: ‘‘An 
incomplete instrument which has notreceived the signature of the parties, 
is inadmissible in evidence.” 

Were it admissible in law, still it is insignificant and valueless as to a 
third person not party to it. We further contend that no assistance could 
be derived from any testimonial proof to explain anything that might 
have been said before, or at the time of making it, or since. C. C. Art. 
2256. Inthecase of Macarthy v. Commercial Insurance Company, 17 L. 369, 
the Court said: ‘‘Parol evidence or testimonial proof will not be 
received to show that in case of a donation of a house and lot by authentic 
act, it was agreed the donor should continue to receive and enjoy during 
lifetime the rents of the property.” Also Boner v. Mahle, 3 Ann. 606. 
Barthet v. Estebene, 5 Ann. 315 ; Stratton v. Rogers, 11 Ann. 380. 

Had plaintiff been induced to make sacrifice towards the performance 
on her part, her condition should not be bettered thereby. In the case 
of Casson & Wife v. Fulton’s Executors, Casson had made a verbal sale, 
and received the stipulated price, and promised to make a regular 
conveyance, and afterwards,trefused to"comply, the Court said: ‘‘ It is 
believed that there are no legal means by which he could be compelled so 
to do.” 5 Martin’s Rep. 677;"Desboulets v. Gravier, 1 N. 8. 421. 

It should not escape your Honors’ attention, that the parol evidence 
goes to explain the very distribution act itself. You are naturally lead 
to look into the character of that ‘act. It is, and it speaks for itself, an 
act of distribution; it contains all the‘elements of a donation, and is gra- 
tuitous and unconditional; 1. It was executed by authentic act (La. Code, 
Arts. 1523 and 1525); 2. The gratuity was accepted by the donees (La. C., 
Art. 1527, 349). 
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Can the party giving, when her liberal intention has received the-danc- 
tion of an authentic act, come over and undo it? 

We find in Troplong, Don. and Test., 3 72: 

‘¢ Non seulement la donation dépouille le donateur, mais encore elle le 
dépouille actuellement, c’est-a-dire, qu’elle est incompatible avec tous les 
moyens détournés par lesquels le donateur, apres avoir donné, voudrait 
revenir sur sa libéralité, disposer de nouveau de la chose, ov amoindrir 
les effets du contrat par un repentir tardif. Le repentir n’est pas admis 
dans ladonation. Aussi est-ce un vieil adage de notre droitq e “ donner 
et retenir ne vaut.” It is evident that the contract entered into on the 
8th of February, 1860, was, in its nature, gratuitious, whether called 
distribution or donation ; and any attempt to change its nature, whether 
by extraneous evidence or ' otherwise, cannot be countenanced by a Court 
of law. 

In the case of Semple v. Fletcher, 3 N. 8. 384, the Court said: ‘‘The 
parol evidence, offered and admitted on the trial, went to prove that there 
existed a consideration for the conveyance, etc.” This testimony was 
objected to, on the ground that the donation, by the terms of the act, 
being a pure and simple one, no evidence could be received to show it 
was one of a different character. We think the objection a good one, 
and that the Judge below erred in overruling it. The proof received: 
went to change the entire character of the act. As written, 1t wasa 
donation, purely such. With the testimony, it became a donation remu- 
neratoire.” 

The act of 8th February, 1860, is unambiguous, ue without condition 
or reserve. By its virtue the aggregatio mentis between the plaintiff and 
the defendant, as tutor aforesaid, received its consecration. If any 
agreement was entered into in view of amending that authentic act, it 
may be binding upon those who went parties to the same. As to the 
defendant and appellant, it is non est. Here, there is no issue of fraud 
to slacken the rule of Art. 2256 of the Louisiana Code. See d’ Aquin v. 
Barbour, 4 An. 441. 


Hyman, C. J. Plaintiff proposed to make a partition of the proceeds 
of the sale of the community property acquired by her and her deceased 
husband, between her children, on the condition that they paid her a 
certain amount monthly, as an annuity. 

Defendant was father and tutor of some of her grand-children, and he, 
as their tutor, accepted for them the partition, and received for them the 
amount of their share. 

In the act of partition the proposed annuity was omitted. 

He subsequently refused to sign a written contract stipulating for the 
payment of the annuity, and suit was brought to compel him to paya 
part of the annuity (which it is alleged that he owed) amounting, at the 
time of the inception of the suit, to $576 00. 

The District Judge gave judgment against him for the sum claimed, 
with interest and costs, and he has appealed. 
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Defendant acted, when consenting to the partition, and receiving his 
children’s share in the partition, in a representative capacity; and in no 
part of the evidence is it shown that he agreed to be personally respon- 
sible for any part of the anntity, 

It is ordered, adjudged and decreed, that the judgment of the District 
Court be avoided and reversed; and it is further ordered, adjudged and 
decreed, that there be judgment in favor of defendant, and that plaintiff 
pay the costs of both Courts. 


Howettu, J., recused. 








Kearney, Buors & Co. v. Antoun Havcae. 
A party seeking to recover a claim must make his case certain. 


PPEAL from the Second District Court of New Orleans, Howell, J. 
G. L. Bright, for plaintiffs. B. Egan, for defendant and appellant. 


Instzx, J. The plaintiffs claim from the defendant the sum of one 
thousand dollars, with interest; and they represent in their petition that, 
being creditors of F. Ball and Shell for. the sum of fourteen hundred 
dollars, they instituted suit in Mississippi against their debtors, and 
seized some machinery belonging to them; that their said debtors came 
to New Orleans and agreed to sell the said machinery to Arthur Hauche 
for thirteen hundred dollars. 

They further represent that the said Arthur Hauche agreed to pay, and 
did pay, one hundred dollars to them, two hundred dollars to Ball, and 
contracted to pay the balanee to them when the machinery would be 
delivered to him. 

That the said machinery was brought to New Orleans and delivered to 
the said Arthur Hauche. 

In order to substantiate their demand to the balance of one thousand 
dollars against Hauche, they produce a witness, who was their clerk at 
the time of the alleged agreement, who says: ‘‘I knew Ball and also the 
defendant Hauche. They, together, called at the store of Kearney, Blois 
& Co., on the 27th March, 1862, for the purpose of settling an account, 
and the followiag agreement was then made, verbally: ‘‘Mr. Arthur 
Hauche pays us one hundred dollars, and pays Mr. F. Ball two hundred 
dollars on account, for thirteen hundred dollars for machinery sold him, 
and we guarantee that Mr. Ball will bring said machinery to New Orleans 
to be delivered to Mr. Arthur Hauche, or the money paid on account, three 
hundred dollars, to be returned to him. The balance of account, one 
thousand dollars, to be paid to us.” The witness further says, ‘‘When I 
say we and us, I mean Kearney, Blois& Co. Iwas present with the parties 
when the agreement was made. I took no part in making the agreement 
except as a witness. Immediately after the agreement was made, I put 
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it in writing ; and I think it was drawn up while the parties were present, 
and read over to see if I was right; but of this I am not positive. Mr. 
Hauche paid us at the time one hundred dollars, and two hundred 
dollars to Ball. The two hundred dollars paid to Ball was for the pur- 
pose of enabling him to go and bring the machinery here. I forget now 
where the machinery was at the time, but I know it was elsewhere than 
in New Orleans. The claim of Kearney, Blois & Co. on the machinery 
was for Ball’s indebtedness to them. I think the machinery belonged to 
Ball. I know of a suit by Kearney, Blois & Co. against Ball and Shell, 
somewhere over the Lake. I know nothing of a seizure, of my own 
knowledge.” 

In the cross-examination of this witness, he says: ‘‘The contract was a 
verbal one, and I wrote it down for the purpose of remembering it; and 
my impression is that it was written in the presence of the parties, but I 
am not certain. I don’t recollect anything of what Mr. Hauche said in 
relation to the contract. I would not recollect the contract now, if it 
were not for this agreement. Mr. Hauche, the defendant, was not called 
upon to sign the agreement, and I don’t think either party was called 
on for that purpose. The thousand dollars was to be paid in current 
funds.” 

We have transcribed the whole of the testimony of this witness, because 
it is on that alone that the liability of the defendant to the plaintiffs is 
sought to be established. 

We can perceive nothing in this testimony, or in the record, to show 
that Hauche was made aware of any indebtedness by Ball & Shell to the 
plaintiffs, or of any claim of theirs on the machinery; and he might well 
have supposed that the plaintiffs were merely the agents of Ball, who, it 
appears, sold the machinery to the defendant. 

Had the plaintiffs intended to secure their claim against Ball, through 
Hauche, they should have had it explicitly understood that Hauche be- 
came their debtor for the amount due them, and Hauche would not then 
have paid the balance to Ball, instead of paying it to them. We deem 
the evidence insufficient to charge the defendant with this debt, as the 
law is well settled that a party seeking to recover must make his case 
certain. Old v. Fee, 8 M. 14, 455; Turnbull v. Martin, 10 M. 419; Adams 
v. His Creditors, 2 R. 27; Briggs v. Simms, lately decided. And this rule 
should be more rigorously enforced in a case wherein an attempt is made 
to compel a party to make a double payment of the same debt. 

It is therefore ordered, adjudged and decreed, that the judgment of 
the lower Court be reversed, and that the judgment be rendered in favor 
of the defendants and against the plaintiffs, with costs in both Courts. 


Howett, J., reeused. 
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T. Gari v. B. Kenvic. 


The seller, who knows the vice of the thing he sells, and omits to declare it, besides the restitution 
of the price and repayment of the expenses, is answerable to the buyer in damages. 

Im this case the action for redhibition may be commenced at any time, provided a year has not 
elapsed gince the discovery of the vice. 


This discovery is not to be presumed ; it must be proved by the seller. 


 eroues from the Fourth District Court of New Orleans, Price, J. 
Simonds & Fenner, for plaintiff. T. J. & A. G. Semmes, for defendant 
and appellant. 


Hower, J. This is a suit to rescind the sale of a slave, on account of 
the vice of running away, alleged to have been known by the seller, and 
not declared to the purchaser ; and the only question presented for our 
decision is the prescription of one year, set up by the defendant. 

The sale was made on the 4th February, 1858, and the slave ran away 
in May following. Suit was instituted on 24th March, 1860. 

It is clearly shown that the defendant was aware at the date of the sale 
of the existence of the alleged vice, and under the law it was incumbent 
on bim to prove that, when suit was commenced, more than a year had 
elapsed since plaintiff discovered that said vice existed at the date of or before 
the sale. Article 2524 C. C. expressly provides that this discovery is not 
to be presumed ; it must be proved by the seller. See 3 A. 464; C. C. 
2505, 2512, 2523. The evidence shows that plaintiff became aware in the 
fall of 1859, only a few months before instituting suit, that the slave was 
@ runaway when he bought him ; and defendant has offered no proof that 
this discovery was made at an earlier date. The running away, more than 
two months after the sale, and absence for more than one month, did not 
establish the existence of the vice before the sale, or knowledge in 

It is therefore ordered that the judgment be affirmed, with costs. 





Lorm CHarman v. Toomas E. Matrnews. 


Asticle 2516, of the Civil Code, provides that if the thingjaffected with the vices, has perished through 
the badness of its quality, the seller must sustain the loss. 

Tke redhibitory action must be instituted within a year, at farthest, commencing from the date of 
the sale 

f¥€ it (the thing) has perished by a fortuitous event before the purchaser has instituted his redhibitory 
action, the loss must be borne by him. 


PPEAL from the Fourth District Court of New Orleans, Price, J. 
D. N. Hennen, for plaintif.—Upon the application for a new trial 
it was insisted, in argument only, that, as no tender had been alleged and 
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proved, the plaintiff could not recover. Plaintiff insists that this case 
comes within the exceptions to the rule requiring tender prior to suit; for 
arescission. The negro was dead at the time of the institution of the 
suit. ‘*‘ Lex neminem coget ad vana.” The case in 14 A. 401, Lewis v. 
Morgan, does not conflict with this. The only question in dispute was 
whether defendant had an agent, at time of institution of suit, to whom 
tender could have been made. What else Judge Buchanan was, an obiter 
dictum, and the learned Judge, if he meant to say that tender must be 
made as soon as the disease is discovered, contradicts himself at top of 
page 402, where he admits that the right to tender (and, of course, to re- 
cover) exists as long as the right of action, i. e. for one year. The only 
j condition insisted upon is, that the tender must precede the suit, and be 
made, if practicable. Now, the doctrine contended for by defendant 
would lead us to an abrogation of the right conferred by the Louisiana 
Code, Art. 2512, to bring suit at any time within the year; to the common 
law doctrine, as stated by Kent, 2 vol. p. 470, lec. 39: “If he (the purchaser) 
elects to pursue that course (rescind the contract and recover back the 
money), be prompt in rescinding the contract,” ‘‘it must be demanded in 
a reasonab e time,” say the Common Law decisions: our Code says with- 
in a year. 











R. H. Browne for defendant and appellant.—If the statements of the 
‘witnesses are to be believed, the facts were sufficient to put any prudent 
man on his guard, and cause him to make a tender as the law required. 

The reasoning of Mr. Justice Spofford, in the dissenting opinion, 
delivered by him in the case of Dixon v. Chadwick, 11 Ann. 216, would 
seem to touch the very marrow of this case : 

‘*The well established rule * * * * affords a satisfactory check 
against fraud, concealment, and the after-thoughts of self-interest. The 
vendor warned in time, may take back his property and save it.” 

The case of Lewis vy. Morgan, cited supra, is directly in point ; and it is 
respectfully submitted that the reasoning of Mr. Justice Buchanan, the 
organ of the Court, is conclusive, and fully meets the facts of this case, 


-Instzy, J. Thisis a redhibitory action, instituted by the plaintiff to 
rescind the sale of a slave named Coleman, fully warranted in the act of 
sale, and to recover back the price paid for him. 

The answer is a general denial. 

. The verdict of the jury who tried the case, and the judgment of the 
Court, were in favor of the plaintiff ; and the defendant has appealed. 

No tender of the slave to the seller was ever made ; and this is urged 
by the defendant as fatal to the plaintiff’s right to prosecute his present 
action. 

The sale was made on the 19th June, 1860, and the slave died on the 
8th October next following, of the same disease with which he was affected 

at the time of the sale. 
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Article 2510 of the Civil Code provides that, if the thing affected with 
the vices has perished through the badness of its quality, the seller must 
sustain the loss; and Article 2512 C. C. provides ‘‘ that the redhibitory 
action must be instituted within a year, at farthest, commencing from the 
date of the sale.” The petition was filed on the 3d December, 1860, long 
after the death of the slave, so that it was impossible to tender him to the 
seller. The case of Rider vy. Wright & Marshall was different from this 
one, and came within the provisions of Article 2511, which reads thus : 
**If it (the thing) has perished by a fortuitous event, before the pur- 
chaser has instituted his redhibitory action, the loss must be borne by 
him.” : 

In the case of Lewis v. Morgan, 14 A. 401, it is not shown that the slave 
was dead when suit was instituted. 

We think, under the circumstances of this case, the want of tender 
cannot be invoked against the plaintiff to defeat his action, and this is 
the only ground relied on. 

It is therefore ordered; adjudged and decreed, that the judgment of the 
lower Court be affirmed, with costs of appeal to be paid by the appellant. 











Wriu1am C. Mrreneut v. J. 8. Smronps, Curator, etc. 
Payment of a debt can be proved by one witness. 


PPEAL from the Second District Court of New Orleans, Thomas, J. 
Geo. L. Bright, for plaintiff. Buchanan & Gilmore, for defendant. 


Jonss, J. This is a suit of Wm. C. Mitchell against J. 8. Simonds, Cu- 
rator of the succession of Thomas J. Pipkin, as the holder of a due bill 
executed by said Mitchell, on the 15th June, 1864, for the sum of one 
thousand dollars, and found among the papers of said succession, by said 
curator, to have said due bill annulled, cancelled and set aside, as the 
same had been paid while in the hands of said Pipkin. . 

The curator plead a general denial and a plea in reconvention. 

The note sought to be cancelled is in the following words, to wit : 


**On demand, I promise to pay Mr. Thomas J. Pipkin, one thousand | 


dollars, U. 8S. T. notes, it being borrowed money. 
N. O., June 15th, 1864. Wm. C. Mrrenzn. 
To be returned at the rate of gold at 190. 
Neveatur. Estate of Thos. J. Pipkin. 31st July, 1864. 
N. Buryert, Notary Public.” 


The burden of proof of payment is on the plaintiff. Under the law,. 


payment can be proved by one witness. 1N. 8. 6016, Parnel v. Cal et al. 
2 An. 1036, Palmer v. Dinn. But in this case there is one witness, sus- 
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tained by corroborating circumstances, to prove payment of the due bill 
sought to be cancelled. ~ 

For these reasons, it is ordered, adjudged and decreed, that the judg- 
ment of the lower Court be sustained ; the succession to pay costs of 


appeal. 





A. P. Smrpson v. StepHen D. RicHarpson. 


Where a party prays for a trial by jury, in an ordinary action, before the case is set for ¢rial, it must 
be granted. 
PPEAL from the District Court of the Parish of St. Helena, Martin, J. 
A, G. Semmes, E. P. & F. C. W. Ellis, for plaintiff. D. N. Hennen, 
for defendant and appellant. 


Hyman, C. J. Defendant being sued for the value of the use of a house 
and garden, filed his answer before the suit was set for trial, praying 
therein that the case might be tried by a jury. This prayer was refused 
by the Judge of the lower Court, who tried the cause without a jury, and 
gave judgment against defendant. 

Defendant appealed. 

The right of trial by jury was improperly refused. 

Defendant having prayed for this mode of trial, before the cause was 
set for trial, was entitled to it. See Code Practice, Art. 495. 

The judgment of the lower Court is therefore reversed, and the case re- 
manded for a trial by jury. 

Plaintiff to pay costs of both Courts. 





Bripeerorp & Co. v. J. 8. Smtonns et als. 


Action against the drawer and acceptors of a draft must be made within a reasonable time, otherwise 
they will be discharged. 
Fraud is never presumed. It must be alleged and strictly proved. 


PPEAL from the Fifth District Court of New Orleans, Leaumoni, J. 
B. Egan and W. F. Mills, for defandants and appellants. 

Eggleston & Hart, for plaintif's.—Simonds took exceptions to the intro- 
duction of the draft, that he was no party to it, and that there was no proof 
that Cocke, who drew the draft for plaintiffs, had authority to do so, and 
that it is not admissible against him. The draft was drawn by Cocke, 
and accepted by C. & B., which was an affirmance of his authority to 
draw, and the institution of this suit is a full recognition of his authority 
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by the plaintiffs. Besides, the respective answers of C. & B. and §, 
contain a tacit admission of his authority, and the signatures are admitted, 
for as much as there is no special denial. Again, plaintiffs had to begin 
somewhere. They could not heap up all their evidence and throw it upon 
the Court at one and the same moment. If they failed to prove the 
indebtment of C. & B. to them, they would lose the suit; but if they 
proved their demand, they would have to go further, and show fraud, etc., 
on the part of S. to hold him liable. 

His answers, as regards Simonds, were rejected by the Court, and 
plaintiffs excepted. 

The answers, we think, should have been received as evidence of 
simulation against S. It cannot be considered as offering one partner as 
a witness for or against another, in a matter where both are jointly 
concerned, and to throw a part or the entire burden of the debt upon 
one of the partners as such. But the object of the evidence is to estab- 
lish and fix upon a wrong-doer the charge of fraud, the legal consequence 
of which is to subject certain property of the latter to the payment of a 
debt. It is not to fix his liability, as accruing in virtue of his social 
connection with the witness, but that the liability was incurred independ- 
ently, and in spite of or above such industrial connexion. In other 
words, that the responsibility sprung from a wrongful act of the party 
sued. The offence or quasi-offence of S. occasioned the responsibility, 
and not his social relations, or any act growing out of them towards the 
witness. Rochdelle v. Musson, 3 M. Rep. 86. 

Again: The effect of this testimony is not to release C. & B. from 
their obligation to pay the draft which they accepted, for they are irrevo- 
cably obliged by their acceptance ; nor is it to fasten on S. a sole or part 
responsibility for the acceptance in his capacity as partner. The petition 
charges him as sole owner, and as having been the recipient and benefi- 
ciary of the goods sold anddelivered. If either was the fact, and he only 
used his co-defendants, C. & B.’s names as mere prets noms, to disguise 
his fraud and enable him to acquire the goods, and convert them to his 
own use, then he committed a fraud on plaintiff, and a coadjutor in the 
fraud is a competent witness. It was proposed to prove that C. & B. were 
nominal owners, and S. was the real one of the store ; that the pretended 
sale was a sham, and had no legal validity, and to hold 8. as well as C. & 
B., all accomplices in solido. There was no intention to prove a partner- 
ship, nor to prove the interest therein of 8., nor to establish any right, 
duty or obligation pertaining to a partnership. 

There was no change of possession after the sale, but the possession 
was retained by S. This wasafraud. 7 Ann. Rep. 124; 7 do. 614. A 
joint possession by S. & C. & B. would be fraudulent, for in such a case 
the delivery would not be complete. Wardell v. Smith, 1 Camp. 333; 
Cadogan v. Kennett, Cowper’s Rep. 432 ; Jannan v. Wolleton, 3 Tenn. Rep. 
618 ; 7 Tenn. Rep. 82 ; Daniels v. Smith, 3 M. R. 225, 3 N. 8. 24, 2 ib, 13; 
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6 Toullier No. 341, et seq., 9 ib. No. 164. And the party asserting the 
validity of a sale must prove it. 12 Rob. 95; 10 Rob. 369. 

When a sale of personal property has been made, a delivery of the 
property to the vendor is essential to its perfection, so far as third 
persons are concerned. C. C. 2456, 2248, 1917 ; 4 Rob. 435 ; 1 Ann. 59; 
3 Mart. 222, 3, 4. 

There was no list of the articles sold made out, or valuation of them. 
7 Ann. 124, 5. The frequent change of the name of the owners and style 
of the firm, painted on the store, the possession of the books all the time 
by S., and the refusal to produce them in Court when ordered, are all so 
many badges of fraud and simulation that must ensure the annulment ef 
the sale. 

Howeut, J. This is a suit by the payees against the drawer and 
acceptors of a draft, dated April 1st, 1861, and payable seven months 
after date; on which the lower Court gave judgment against the defen- 
dants in solido; from which judgment Simonds, the drawer, appealed. , 

The appellant is discharged as drawer, for want of timely presentment 
and protest. It is a matter of history, that communication with Louis- 
ville, Kentucky, plaintiffs’ residence, was restored in the summer of 1862; 
and there is no proof of ademand or presentment before the institu- 
tion of this suit in April, 1864. Action was not taken within reasonable 
time. Story on Bills, 3 365. 

Plaintiffs aver and contend, however, that Simonds, the drawer, was 
really a partner in the firm of Colton & Baldwin, the acceptors; that the 
sale, on Ist July, 1860, of his interest in the preéxisting firm of J. 8. Si- 
monds & Co., to Baldwin, an employee, was a simulation and a fraud 
upon his creditors, and that, consequently, he is liable ‘+ the amount of 
the draft. 

The evidence does not establish a simulation. There was, according to 
the proofs in the record, an actual sale and delivery. Simonds withdrew 
from the establishment, left it to the control of the new firm, and notified 
plaintiffs of the change, One witness, an employee, states that Simonds 
continued in the store the same as before the sale to Baldwin; but his 
testimony is outweighed by that of three others, who had equal opportu- 
nities for knowing the true state of affairs. No motive is shown in Si- 
monds for making a simulated or fraudulent sale in 1860, or for conceal- 
ing his interest in the new firm. Fraud is not presumed; and it is in- 
cumbent on plaintiffs, whose claim originated after the sale thus attacked, 
to prove, wiih legul certainty, the allegations upon which they seek to 
make him responsible to them. We think they have failed to show that 
he was a member of the firm, with whom they say they contracted, and 
who are bound to them as acceptors. The preponderance of evidence is 
in favor of appellant. 

It is therefore ordered, that the judgment of the District Court against 








the appellant, J. S. Simonds, be reversed, and that there be judgment in . 


his favor, with costs in both Courts. 
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S. Frrepuanper v. W. L. CusxHre. 


Under the general issue defendant can prove that his lessor gave him permission tor from the 
premises before the expiration of the time stated in the contract of lease, and rent will only be 
allowed up to that period, 





PPEAL from the Second District Court of New Orleans, Whitaker, J. 
Fellows & Mills, for plaintiff. L. M. Day, for defendant. 


Howe, J. The defendant has appealed from a judgment condemn- 
ing him to pay $640, rent of certain leased premises, from June to 
November, 1862, and he complains that there was error in allowing rent 
for the whole of the month of October, as the evidence shows that the 
plaintiff consented for him to vacate the premises, whieh are shown, he 
says, to have been untenantable. 

We find in the record a bill of exceptions taken by plaintiff to the 
introduction of any evidence, to prove any matter going to show a dimi- 
nution of the amount claimed in the contract of lease, on the ground 
that it was inadmissible under the general issue. This objection was 
well taken as to any evidence tending to change or reduce the stipulated 
rent; but does not apply to that which goes to prove plaintiff ’s consent 
for defendant to quit the premises before the end of the lease. Plaintiff 
alleged that defendant had removed without his consent, and the general 
denial put this at issue. No legal objection was urged to the introduction 
of evidence upon this point, which, we think, establishes the consent, as 
contended for by defendant, who, it seems, left the premises on the 12th 
October; the rent to which date inclusive is $550, for which sum only 
judgment should have been rendered. 

It is therefore ordered, that the judgment of the lower Court be avoided 
and reversed; and it is now ordered, adjudged and decreed, that plaintiff 
recover of defendant $550, with interest from judicial demand, and the 
landlord's privilege on the property provisionally seized, and all costs in 
the lower Court; plaintiff to pay the costs of appeal. 





Wa. Mansett v. C. B. Payne. 


A party receiving an account, and making no objection to it within a reasonable time, admits its 
correctness, and cannot afterwards legally object to it. 
PPEAL from the Second District Court of New Orleans, Whitaker, J. 
Benjamin, Bradford & Finney and C. Roselius, for plaintiff. Durant 
€ Hornor, for defendant. 


Hower, J. On the 2ist June, 1856, plaintiff, then at Vera Cruz, 
Mexico, addressed a letter to defendant, in this city, authorizing him to 


























NEW ORLEANS, FEBRUARY, 1866. 125 


Wm. Mansell v. O. B. Payne. 


procure twenty-five shares, of $100 each, of the stock of the Southern 
Steamship Company, paying $2,000 cash, and furnishing a note in plain. 
tiff’s name, at six months, for the balance, $500. 

On the 21st July following, he wrote another letter, requesting defen- 
dant to increase his stock to fifty shares, issuing a note in plaintiff's 
name, at six months, for $1,000, the amount required to complete the 
cost thereof. 

In September of the same year, the defendant transmitted to plaintiff, 
at Vera Cruz, an account, offered in evidence by plaintiff, showing the 
receipt, by the former from the latter, of $4,155, at different times, from 
June 10th to July 25th, and charging plaintiff with $4,000 paid, on 10th 
June, 1856, on fifty shares of the stock of the Southern Steamship Com- 
pany, and three small items, leaving a balance in defendant’s hands of 
$88 50, in favor of plaintiff. At the bottom of said account is the follow- 
ing memorandum: ‘‘June10. His note, at twelve months, for $1,000.” 

The plaintiff, according to his answer to a subpoena duces tecum, re- 
turned to New Orleans in October, 1857, and was, thereafter, in the habit 
of visiting the office of the company, of which defendant was the mana- 
ger. On the 17th November, 1857, upon the payment of the note for 
$1,000, the defendant transferred to plaintiff, on the books of the com- 
pany, fifty shares of the stock, for which a certificate was issued, and 
which, on 19th August, 1858, ‘plaintiff transferred back to defendant, at 
$67 50 per share, the plaintiff, at the time and since 10th May, 1858, 
being in the employment of the company. 

In 1856 and 1857, the company lost two steamers, constituting about 
half their capital, which greatly depreciated the value of the stock, some 
selling as low as $30, the plaintiff alleging that, when the transfer was 
made to him, it was worth $50 per share, at which prite, he says, defen- 
dant purchased the fifty shares, and transferred the same to him at par. 

He charges defendant with fraud, and claims $2,500 as damages, being 
the difference between what defendant charged and actually paid for the 
stock ; and he also claims $1,000 damages sustained in the sale by himself 
to defendant, in August, 1858. 

There was judgment for defendant, and plaintiff appealed. 

This suit was instituted in January, 1861, two years and five months 
after the last transaction between the parties. At what date plaintiff 
became aware of the facts, which, he says, operated a fraud upon him, 
does not appear. But, we think, that his possession of the account, ren- 
dered to him by defendant for so long a time, without objection; his 
acceptance of the certificate of stock, when issued to him in November, 
1857, with the knowledge of the losses of the company and the deprecia- 
tion of the stock, and his resale to defendant, in August, 1858, of the 
same stock, amounted to an acquiescence in the acts of defendant, and 
that he is now estopped from claiming damages. 


It is therefore ordered, adjudged and decreed, that the judgment 
appealed from be affirmed, with costs. 
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E. W. Hounrimeton, Administrator, ». Wmow Exizn Lzcros. 


This partnership or community consists of the profits of all the effects of which the husband has the 
administration and enjoyment, either of right or in fact, of the produce of the reciprocal industry 
and labor of both husband and wife, and of the estates which they may acquire during the marriage, 
either by donations made jointly to them both, or by purchase, or in any other similar way, even 
although the purchase be only in the name of one of the two, and not of both, because in that case 
the period of time when the purchase is made is alone attended to, and not the person who made 
the purchase. 

At the time of the dissolution of the marriage, all effects which both husband and wife reciprocally 
possess, are presumed common effects or gains, unless they satisfactorily prove which of such effects 
they brought in marriage, or have been given them separately, or they have respectively inherited. 

The declaration is an authentic act, that property was acquired by a partner in community with sepa- 
rate funds, does not relieve that person from the burden of proving that fact aliunde. 


PPEAL from the Sixth District Court of New Orleans, Duplantier, J. 
Geo. L. Bright, for plaintiff. Gustavus Schmidt, for defendant and 
appellant. 


Howe, J. Plaintiff alleges that the succession of J. M. Laborde, 
deceased, administered by him, is the owner of a certain lot of ground, 
with all the improvements thereon, purchased by said deceased by act 
before J. W. Breedlove, notary, on 19th October, 1859, and paid for by 
him ; that his widow, the defendant, has illegally taken and kept posses- 
sion thereof since his death ; that she asserts ownership of the same, and 
has received and retained the revenues thereof ; and he prays that the 
same be declared to be the property of said succession, and for judgment 
for the rent. , 

The defendant excepts to the plaintiff’s right to proceed in this suit ; 
denies his authority to represent the succession of her late husband, and 
pleads the general denial. ; 

Jud..ment was, rendered overruling the exception, decreeing the 
property to belong to the succession of J. M. Laborde, and dismissing 
the claim for rent ; from which defendant appealed. 

She contends that there is error in dismissing her exception, inasmuch 
as plaintiff did not allege, and could not therefore prove the insolvency of 
the succession and the necessity of bringing into the succession the 
property held in her name, and her title to which could only be questioned 
by creditors and heirs. 

It is true the petition does not contain such allegations ; but as the 
exception was tried with the merits, and the mortuary proceedings were 
introduced without any restriction or qualification, they must be consid- 
ered as offered to prove plaintiff's right of action as well as his capacity. 

By an examination of them, we find that the liabilities of the succession 
largely exceed its assets, and hence the right of the administrator, as 
representing the creditors, to maintain his action for the property in 
question. The fact that he charged and was allowed commissions on a 
sum much larger than the amount of the inventory, does not prove the suc- 
cession to be worth that sum. 

On the merits, we think the lower Court did not err in decreeing the 
property to belong to the succession. The act of sale shows that it was 




































































NEW ORLEANS, FEBRUARY, 1866. 127 
Widow de St. Romes v. Sourdes & Chassaignac. . 


acquired during marriage, and although taken in her name alone, the law 
declares it to belong to the community, unless the contrary is satisfactorily, 
proven. O. C. Arts. 2371, 2374. The declaration in the act that it was 
acquired with her separate funds does not relieve her from the burden of 
proving that fact aliunde. She offered no proof whatever. 

Judgment affirmed, with costs. 











Wivow ve Sr. Romes v. Sourpes & CHASSAIGNAC. 


Where a second agreement has been entered into, which is conditional, and the party fails to comply 
with the obligations assumed therein by him, the original contract takes effect as the only one 
between the parties. 

PPEAL from the Sixth District Court of New Orleans, Howell, J. 
_ G. Schmidt, for plaintiff. 

L. Castera, for defendanis and appellants.—Our Civil Code, Art. 2040, 
reads: The dissolving condition is that which, when accomplished, 
operates the revocation of the obligation, placing matters in the same 
state as though the obligation had not existed. 

It does not suspend the execution of the obligation; it only obliges the 
creditor to restore what he has received in case the Court provided for 
in the condition takes place. 

That article is copied literally from Art. 1183 of the Nap. Code. 

Toullier, vol. 6, p. 559, 3563, says: ‘‘ Apres avoir vu que l’accomplisse- 
ment de la condition résolutoire, expressément stipulée, opere de plein 
droit la résolution de l’obligation, il faut voir quels sont les effets de 
cette résolution. 

L’Art. 1183 nous l’enseigne d’une manitre claire et énergique en disant 
qu'elle remet les choses au méme état que si |’obligation n’avait pas 
existé, et qu’elle oblige le créancier a restituer ce qu’il a recu.” 

Has plaintiff done what the law not only contemplates, but commands? 
No, she has kept the notes subscribed by us under the terms of the 
agreement of the 18th April, 1863, deeming it probably more profitable 
to invoke the resolutory clause of one contract, and yet to claim at the 
same time under that other contract whose existence is denied by her. 
But the law requires of any party who accuses the want of fulfilment, by 
another; of the obligations of a contract, to show that he has complied 
with his part of the contract. Chase v. Turner, 10 L. 23; Boyd v. Craig, 
1N. 8. 625. 

Plaintiff did by her own act forfeit all rights to claim the resolution of 
the contract. 

Toullier, vol. 6, p. 605, par. 568, says: “‘S’il porte seulement que le 
contrat sera résolu de plein droit, ou par la seule échéance du terme, 
l’acquéreur peut empécher la résolution en payant de suite, au moment 
méme oi il en est sommé.” 
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Instxy, J. The facts of this case are correctly stated in the brief of 
the appellee. They are to the following effect. 

On the 1st October, 1859, the defendants leased of the plaintiffa house, 
on Chartres street, for the period of one year, for the sum of twelve hun- 
dred dollars, the rent payable monthly, say, one hundred dollars per 
month; and the lease stipulates that if neither party give written notice 
one month prior to the expiration of the lease, it was to-be in full force 
as if renewed yearly. 

On the 18th April, 1863, the defendants being then indebted to the 
plaintiff in the sum of one thousand dollars, for ten months’ rent, and 
they having then paid her one hundred dollars in reduction of their 
indebtedness, she agreed to accept their two notes for four hundred and 
forty-five dollars each, at three and five months, from the 1st of April, 
1863, in full of all claims up to the 28th February, 1863, and she executed 
likewise a note for one hundred and ten dollars, at five months, to be 
void if the two last named notes for four hundred and fifty dollars each 
were paid; and it was further stipulated that the rent for the month of 
March should be paid at the signing of the said agreement, and that of 
the following months before the 8th day of each month. 

On these conditions the plaintiff reduced the rent from one hundred 
to seventy dollars per month, stipulating, however, expressly, that the 
failure to comply with any part of the above agreement would render the 
whole null, and restore the original lease as if the above agreement had 
not been executed; and the plaintiff having in vain applied for the pay- 
ment of the rent for the months of April and May, 1863, fell back on her 
original contract of lease, and brought the present suit. 

The answer of the defendant sets up the aforesaid agreement, admits 
the non-payment of the rent during the months of April and May, and 
says that they were unable to do so; and he further says that the plain- 
tiff has not offered to return him his notes. 

Judgment was rendered by the lower Court in favor of the plaintiff, in 
conformity with the original lease, and after an ineffectual application 
for a new trial, the defendants have appealed. 

This is not a direct action to rescind the seeond agreement entered into 
between the parties to this suit. The second agreement was a condi- 
tional one, and the defendants having failed to comply with the obliga- 
tions assumed therein by them, the original contract of lease again took 
effect as the sole contract between the parties. 

We do not think that a tender of the notes marked D, E, H, to the 
defendants, previous to the inception of their action, was necessary, and 
aa they are filed in Court, subject to their control, that is all that can be 
required. 

It is therefore ordered, adjudged and decreed, that the judgment of 
the lower Court be affirmed, at the costs of the appellant. 





Howett, J., recused. 
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J. T. Beate v. R. Trupexav et al. my 


Where parties are sued jointly no judgment can be rendered against one without the other, although 
there was issue and trial as to one only. The proceeding is irregular. - 


PPEAL from the Sixth District Court of New Orleans, Howell, J. 
Field & Shackleford, for plaintiff. 

P. H. Morgan, for defendant.—Admitting, for argument, the agreement 
and the proof of services, the obligation is a joint one; the demand is 
against both defendants, and each is only liable for his or her virile share. 
Arts. 2080, 7082, C. C., require that all the obligors in a joint contract 
shall be sued together. It is alleged in the petition that both are 
defendants. But the prayer of the petition claims payment from Rene 
Trudeau alone, and the judgment is against her alone, although both were 
cited. In this there iserror. 3 R. 140. 

In an action on joint contract all the obligors must be made defendants. 
No judgment can be obtained against either unless it be proved that all 
joined in the obligation, or are by law presumed to have done so, and the 
judgment must be against each defendant, separately, for his proportion. 
3 RB. 26; C. C. 2080 ; 5 R. 224; C. R. 351; 7 KR. 181; 10 R. 430. 


Jones, J. The petitioner in this case sues the defendants jointly. 
There was issue and trial, and as to one, judgment was rendered for the 
amount of plaintiffs claim, whilst as to the other the case is still pending; 
undecided judgment in the lower Court having been rendered against the 
one who plead, he has appealed. In this Court he urges that the judgment 
was erroneous, it being for the entire amount of plaintiff's demand, when 
in law, if liable at all, according to plaintiff’s own averments, he is only 
liable on a joint debt for one-half of the judgment rendered herein. 

Of this opinion is this Court; but justice requires that this case be 
remanded, with leave to both parties to amend their pleadings, and for 
further proceedings according to law ; plaintiff and appellee paying costs 
of this appeal. 


Howet1, J., recused. 





Joun A. Lerren v. Wm. Dunsrince et al. 


‘When a party is sued upon his promissory note, and pleads the want of consideration, he mist swear 
to the truth of his allegations in order to obtain a trial by jury. 

‘Where interrogatories were propounded to plaintiff, and parol testimony was adduced to show the 
capacity of the officer taking them, without objection, they cannot be objected to. 


PPEAL from the Sixth District Court of New Orleans, Howell, J. 
Emerson & Huntington, for plaintiff. McPheeters, for defendant. 


Hyman, C. J. The defendant, William Durbridge, being sued on his 
promissory note, plead want of consideration, and prayed for a trial 


by jury. 


9 


a LI ID TOOT I CE SP 





130 SUPREME COURT OF LOUISIANA. 





A. Ledoux v. Samuel Jamieson. 





The Judge of the istrict Court refused the prayer, tried the case 
without the intervention of a jury, and gave judgment against defendant. 

Defendant appealed. 

He filed two bills of exception to the ruling of the lower Court. 

The first is to the refusal of the Judge to permit the case to be tried by 
ajury. The affidavit made by defendant, to wit: that he expected to 
prove want of consideration of the note sued on, is insufficient. 

To entitle him to the right of trial by jury, he should have sworn to 
the truth of the allegations in his plea of want of consideration. See Stat. 
20th March, 1839, p. 172, 2 24. 

The second is to the refusal of the Judge to take, as confessed, certain 
interrogatories on facts and articles propounded by him, defendant, to 
his opponent. 

The interrogatories were answered, but defendant contends that the 
official capacity of the person who took the answers to the interrogatories, 
or his authority to take them, is not shown; that the manner in which 
they were taken is informal, and that, therefore, he has the right to have 
the interrogatories as confessed. 

The capacity of the officer who took the answers, and his authority to 
do so, was proved by parol, without any objection on the part of defen- 
dant to the admissibility of such evidence. 

The Justice of the Peace who took the answers stated in his proces- 
verbal that the answers of the party, on his oath, to the interrogatories, 
were written by him, the Justice, in his presence, were read to and 
approved by said party, and that he, the Justice, caused the party to 
sign the answers. The Justice then signed the procés-verbal in his offi- 
cial capacity. The forms of law were complied with. 

Judgment affirmed, with costs. 


Howett, J., recused. 





A. Lepovux v. SaMvuEL JAMIESON. 


When a person appointed a Notary Public for the Parish of Orleans, ceases to be such, the law, (see 
Statute 1857, p. 85, § 3,) makes it the duty of the Governor to designate, by order, under the seal of 
the State, the Notary to whose custody, the records of the former Notary shall be consigned, and 
Courts are bound to presume when a Notary of the Parish of Orleans certifies that he has in his 
custody the record of a former Notary of the Parish, that the Governor has properly discharged 
his official duty, and has designated him, the Notary, as the custodian thereof, 

Where several notes, payable at successive periods, and secured by the same mortgage, have all 
matured, the holder of the iast may obtain an order of seizure without proving that the others 
have been paid. 


PPEAL from the Sixth District Court of New Orleans, Howell, J. 
P. H. Morgan, for piaintif.—1. There is no force in the first objee- 
tion made by the appellant. 
The copyis as authentic a one as it was possible for plaintiff to procure. 
It is certified to by the notary to whom the records of the notary before 
whom the act was passed had been confided. 
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In the case cited by the counsel from the 4 N. §8., p. 153, it was decided 
that ‘‘executory process cannot be issued on a mortgage containing 
mutual covenants, which was never accepted by the mortgagee, thére 
being no evidence that the latter ever bound himself to the implied 
covenants contained in the act.” 

In the case referred to in 6 Ann. p. 477, it was decided that ‘‘ where a 
note secured by mortgage is endorsed by the payee to a third person, 
the endorsee cannot issue executory process on the mortgage, without 
authentic evidence of the endorsement.” 

But in the case at bar there is no question of any mutual covenants 
between the parties, or of the non-acceptance by the mortgagee. 

On the contrary, they were both present at the confection of the act, 
and it was accepted by both. 

Neither is there, or can there be, any question as to the ownership of 
the note or the genuineness of the endorsee’s signature. The notes were 
made by Samuel Jamieson, payable to his own order and by him endorsed, 
and they were given to the plaintiff himself, and are mentioned in the 
act of mortgage upon which the executory process issued. They were 
given to him by the defendant, and he now asks the defendant to pay 
them. The notes in the possession of the plaintiff, and the mortgage 
given to secure their payment, is the evidence of his title. Itis moreover 
submitted, that the holder of a note, payable to the order of the maker, 
and by him endorsed in blank, is not obliged to prove title. Possession 
is title. 

2. If the existence of the note for $1,850 has been ignored by the plain- 
tiff, it may be that it was ignored because it had no existence when the 
suit was instituted. 

It is not seen how the case quoted from 16 La. p. 169, benefits the 
appellants. The question there was whether the holder of one or more 
of a series of notes, some of which were not due, could cause the property 
mortgaged to be sold without reciting all of the notes,~and asking that 
the sale be made to satisfy the notes ; the notes that were not due as well 
as those whose term of payment had arrived. Of course the Court, under 
Art. 686 C. P. decided, ‘‘as a rule of practice,” that when a seizing 
creditor only sues for such instalments of a debt secured by privilege or 
special mortgage as are due, the property so mortgaged is to be sold for 
the whole of the debt, on such terms of credit as are granted by the 
original contract, although such creditor does not show that the subse- 
quent instalments belong to him, or that he is the holder of all the notes 
mentioned in the contract of mortgage.” 

But there is no question here of any note to become due subsequent 
to the maturity of the ones sued upon. On the contrary, the act of 
mortgage and the notes show that they were all given to the plaintiff, and 
that the note, whose ‘“‘ existence is ignored,” was long past due when 
executory process issued, and it has been expressly decided, that ‘‘ when 
several notes, payable at successful periods and secured by the same 
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mortgage have all matured. the holder of the last may obtain an order 
of seizure without proving the others have been paid.” Armon v. Downes, 
2A. 242. , 

This is a simple action upon a promissory note secured by mortgage, 
upon which, after all the forms required by law had been complied with, 
executory process issued. The appeal was only intended for delay, and 
damages for a frivolous appeal should be awarded against him. 


Durant & Horner, for defendant.—Defendant appeals from an order of 
seizure and sale, and relies on the following points and authorities. 

1, The authentic act on which the suit is brought is before Grima, N. 
P., and is not certified in conformity to law. There is no authentic copy 
on the record. C. P. 142, 174; 4A. 153; 6A. 477. 

2. The writ has not *been ordered to issue in conformity to the terms 
of the mortgage. There has been no provision made for the outstanding 
note for $1,850, at one year’s date, and its very existence has been ignored 
in plaintiff's petition. Pepper v. Dunlap, 16 La. 169 et seq. 

Wherefore defendant and appellant prays that judgment be rendered 
in his favor, with costs and general relief. 


Hyman, C. J. Defendant has appealed from an order of seizure and 
sale, granted by the Judge of the Sixth District Court of New Orleans. 

Defendant, in order to obtain the reversal of the fiat of the Judge, 
contends that the copy of the act of mortgage, which forms a part of the 
evidence on which the order was granted, was not certified in conformity 
to law. 

No objection can be raised to the form of the certificate, as it is suffi- 
ciently formal, and the question, whether the copy is in conformity to 
law depends on the solving of two questions. 1. Whether the notary 
who certified the copy was the legal custodian of the original record ? 
2. Whether, as custodian of the original record, he could legally certify 
to a copy thereof ? 

The original act, which is in authentic form, was passed before Felix 
Grima, a Notary Public of the Parish of Orleans. On his ceasing to be 
a notary the act passed in to the custody of Theodore Guyol, a notary of 
said parish ; and on his ceasing to be a notary it passed into the custody 
of Felix McCulloch, also a notary of said parish, who certified that the 
copy in evidence, was a true copy of the original act in his custody, as 
successor of Theodore Guyol, late Notary Public. 

When a person appointed a Notary Public for the Parish of Orleans, 
ceases to be such, the law, (see statute 1857, p. 85, 3 3,) makes it the duty 
of the Governor to designate by order, under. the seal of the State, the 
notary to whose custody the records of the former notary shall be con- 
signed, and Courts are bound to presume when a Notary of the Parish of 
Orleans certifies that he has in his custody the record of a former notary 
of the parish, that the Governor has properly discharged his official duty, 
and has designated him, the notary, as the custodian thereof. 
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The notary who certified to the copy of the original act, being the legal 
custodian thereof, was the proper officer so to certify, and his certifi 
makes proof of which is contained in the original. See Civil Code A>*t. 
2247. ‘ 

Defendant further contends that the order of seizure and sale was 
improperly granted, because the mortgage was given to secure the judg- 
ment of another note, besides the notes to enforce the payment of which 
the order was granted, and that the order should have provided for the 
payment of the outstanding note. The outstanding note was due before 
the order of seizure and sale was granted. 

This question of practice has been settled in the case of Armon, 
Executrix, v. Downes, 2 Ann, 243. 

The decree of the District Judge is affirmed, with costs. 


Howe tu, J., recused. 











Wipow A. Morpay v. P. C. Buancurn. 


The warranty respecting the seller has two objects: the first is the buyer’s peaceable possession 
of the thing sold, and the second is the hidden defects of the thing sold, or its redhibitory vices. 

Redhibition is called the avoidance of a sale on account of some vice or defect of the thing sold, which 
renders it either absolutely useless, or its use so inconvenient and imperfect, that it must be sup- 
posed that the buyer would not have purchased 1t, had he known of the vice. 

If the thing affected with the vices has perished, through the badness of its quality, the seller 
must sustain the loss. 


PPEAL from the Second District Court of New Orleans, Whitaker, J. 
M. Blache, for plaintiff. L. Castera, for defendant. 


Laxsavve, J. This is a redhibitory action to annul the sale of a female 
slave, bought by plaintiff from defendant, on the 28th March, 1861, for 
the sum of $800 cash. 

It is alleged that, at the time of the sale, the slave was laboring under 
an incurable disease, to wit: phthisis, or pulmonary consumption, which 
existed in the.slave long before. The slave was to have been delivered to 
the plaintiff on the 15th of May, 1861. The answer is substantially a 
denial of plaintiff’s demand, and concludes by demanding, in reconven- 
tion, $300, for keeping, medical attendance, medicines and care, on 
account of the slave while she was sick. The District Court gave judg- 
ment for plaintiff, and the defendant appealed. 

It appears that the slave was never in the possession of plaintiff, and 
that, at the time when she was to have been delivered, the 15th May, 
1861, she was already sick, and plaintiff refused to receive her. 

Dr. Fagot, the only physician who examined the slave, about 22a 
May, 1861, while she was in the possession of defendant, says that he 
subjected her to auscultation, which, he says, is the mode by which 
physicians generally ascertain the diseases of the lungs, besides the 
external symptoms which characterize those diseases. He says that the 
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disease had so far progressed that the diagnosis was certain ; that he 
ascertained the existence of tubercles in the lungs, and ulceration, called 
in French, cavernes. On his,own examination, he says that he discovered 
the tubercles in the lungs by auscultation, which is the more certain mode 
when the disease has made some progress. Dr. Lambert says that in 
such a case the diagnosis is more certain. 

Dr. Fagot also says: I consider the slave was laboriiig under that 
disease for some time and, when I examined her, the disease had 
already advanced. The disease existed in the slave probably several 
months before I examined her, but I cannot say how long. I think the 
disease caused her death. It is a disease which is generally considered 
by physicians as incurable. 

Dr. Lambert says: There are instances of persons dying of consump- 
tion in three, four and five weeks, sometime, but not the general rule. 
I have had only three or four cases of acute or rapid consumption during 
my practice in this city, for twenty-five years. The slave died in 
November, 1861. 

It appears from the answer that the defendant was anxious to deliver 
the slave on the 15th May, 1861. The said slave was then sick. 

We agree with our learned brother, the Judge below, that the disease 
existed at the time of the sale; and, for the reasons given by the Judge 
a qué, the judgment must be affirmed. 19 L. 418; C. C. Arts. 2451, 2496 
and 2510. 

It is therefore ordered and decreed, that the judgment of the District 
Court be affirmed, with costs. 








J. B. Emerson v. J. G. Les. 


A contract produced by violence or threats is void, although the party in whose favor the 
contract is made, did not exercise the violence or make the threats, and although he were 


ignorant of them. 
Where a payment was received under duress, the plaintiff must prove that he offered to return 
the identical notes in which the payment was made. 


PPEAL from the Sixth District Court of New Orleans, Leaumont, J. 
Durant & Hornor, for plaintiff. C. Roselius, for defendant. 


Howe, J. This suit is brought to recover the amount of a note 
made by defendant, on the 27th January, 1860, for $1,833 3314, payable 
at two years from its date, at the bank of the Louisiana State Bank, with 
six per cent. current and eight per cent. eventual interest, and secured by 
mortgage on property described in the petition belonging to defendant, 
and to have said mortgage recognized and enforced for the payment of 
said note, for which plaintiff alleges he was forced, by imprisonment, to 
receive Confederate notes to the amount of $2,053 33, which he has 
never considered nor treated as a payment of the debt, but has always 
kept the said Confederate notes without using them, and now tenders 
them back to defendant. There is a demand also for damages. 

The defence is a general denial and the prescription of one year. 
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There was judgment in favor of plaintiff for the amount of the note 
and interest, with the rights of mortgage, without prejudice to bona fide 
motgages, inscribed subsequent to the illegal erasure, and for the defen- 
dant on the claim for damages, from which judgment defendant appealed. 

The plea of prescription applies to the demand for damages, but not to 
the main action, which is to recover the amount of a note alleged to be 
yet unpaid. 

It appears that defendant, about the time his note became due, in 
January, 1862, and after, called several times on plaintiff and offered to 
pay it in Confederate notes, which the latter persistently refused to 
accept; that the defendant informed him that he would have to receive 
them, and threatened to have him reported in a newspaper ; that the Conm- 
federate Provost Marshal, hearing of plaintiff’s refusal, in another case, 
had him arrested, on the 24th March, 1862, and confined, while sick, in the 
Parish jail, until he consented to receive Confederate notes in payment 
of debts due him; and that, soon after his release from jail, the defendant 
called on him and paid the note, at the office of a broker, in Confederate 
notes. There is no doubt that it was the intention of the Provost 
Marshal to force the plaintiff to receive Confederate notes as money, with- 
out depreciation, in all his transactions, and, by means of imprisonment, 
while in bad health, his consent to do so was extorted; for said officer 
says, ‘‘that he and other Provost Marshals were expressly charged, by 
their superior in command, to watch closely for all persons who might 
attempt to depreciate their currency.” And it is immaterial whether or 
not defendant knew of the duress or violence. C. C. Art. 1846. 

Plaintiff’s consent to accept Confederate notes was forced, produced by 
violence; and, had he shown what he alleged, that he never used the 
notes given to him by defendan'!, we would not hesitate to give him 
relief. We think that, in order to recover, it was essential for him not 
only to allege but to prove that he retained and tendered the identical 
notes received by him; but he has failed to make the necessary proof, 
which, it appears, he might have done, as the payment was made to or in 
the presence of his broker. 

To permit him to offer other than the very notes given to him, would 
indirectly, at least, recognize in them the quality of currency as it would 
have reference to, and require the swm only in question, instead of the 
unauthorized evidence of that sum; as in the case of the issue of a char- 
tered bank, where any notes amounting to a particular sum are equal te 
any other notes of that issue amounting to the same sum. ‘his is a 
recognition which this Court is not prepared to make. 

And, besides, there is proof in the record that Confederate notes, at 
the time, had some value (however this value may have been imparted), 
and it would afford plaintiff the opportunity to barter or make merchan- 
dize of those received by him, and afterwards substitute or replace them 
at small cost, and thus actually realize the amount claimed in addition 
to'a recovery from defendant. 
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Augustus Devall v. The Succession of George W. Watterston. 
We think plaintiff has fajled to make out his case. 
It is therefore ordered, adjudged and decreed, that the judgment of 
the District Court be avoided and reversed ; and that there be judgment 
of nonsuit in favor of defendant, with costs in both Courts. 





J. B. Emerson v. M. GrErnon. 


Howett, J. This case, tried with that of Emerson v. Lee, just 
decided, presents the same material facts and questions of law, and for 
the reasons therein assigned. 

It is ordered that the judgment of the lower Court be avoided and 
reversed ; and that there be judgment of nonsuit in favor of defendant, 
with costs in both Courts. 





A. Bazont v. J. B. Marcera.—On a Morton to Dismiss. 


Where a claim is under three hundred dollars, it is not appealable, although it be consolidated 
with another suit in which another party ie plaintiff. 


— from the Third District Court of New Orleans, 


Instzy, J. The appellee moves to have the appeal in this case dis- 
missed, because the amount in dispute is less than three hundred dollars, 
being only two hundred and thirty-five dollars and thirty-five cents, with 
legal interest, from the 4th August, 1863. 

The case is not an appealable one; and the fact that it was consolidated 
with another suit, in which another party figures as plaintiff, cannot 
confer jurisdiction on this Court: 

It is therefore ordered, adjudged and decreed, that the appeal in this 
case be dismissed, at the costs of the appellant. 





Aveustus Devatt v. THe Succession or Geo. W. WATTERSTON. 


A suit of a Succession being a Probate proceeding, cannot be submitted to a jury. 

A party will not be permitted to deny what he has solemnly acknowledged in a judicial proceeding. 

A party cannot shift his position at will to a contradictory one, in relation to the subject-matter ef 
litigation, in order to frustrate and defeat the action of the law upon it. 


PPEAL from the Sixth Judicial District of the Parish of Livingston, 
Martin, J. Duncan N. Hennen, for defendant. 


Alfred Hennen, for plaintiff.—The plaintiff alleges that a partnership 
existed between the late G. W. Watterston and himself, and prays for a 
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liquidation thereof, and the payment of the balance, $4,300, or such other 
sum as may be found due, with general relief. 

The defendant made a general denial, and prayed for a trial by jury, 
which was denied him, whereon he took a bill of exceptions. Art. 1036 
of the C. P. settles this: ‘‘ All causes tried before a Court of Probate 
shall be decided without the intervention of a jury, even if the parties 
wish one.” 

The suit was against a sucéession, and consequently before a Court of 
Probate. C. P. Arts. 924, 313, 983. Next, the defendant filed three per- 
emptory exceptions. The first is ‘‘that the agreement set forth in the 
petition does not establish the contract of partnership, but the contract 
of hire.” 

The most technical special pleading used in Westminster Hall, since the 
days of Lord Coke, does not require a set form of words to denote a 
partnership. Itis termed a contract of partnership in the petition, and 
that is sufficient under the pleadings required by the C. P. Arts. 171, 172, 
23. 

As to the second and third exceptions, it is sufficient to answer that the 
plaintiff make’ no claim for a salary on account of services rendered, and 
therefore the prescription of three years cannot apply, nor res judicata 
be invoked against it from a former suit between the parties. 

In following downwards these technical difficulties, the Court will find, 
at page 19, a second bill of exceptions, made, as it states, ‘‘ before the 
evidence of plaintiff was introduced,” to the introduction of any evidence 
by the plaintiff to establish his allegations. This is rather a novel method 
of objecting to evidence, and amounts to this, if anything: the plaintiff 
shall not be admitted to prove his allegations ; but the defendant went 
further and introduced evidence to show that the plaintiff should be pre- 
cluded from giving in any evidence to support his demand. The Court, 
however, overruled the objection and permitted the plaintiff to proceed. 
When the plaintiff offered his evidence the defendant changed his grounds 
of objection, and stated ‘‘that the cause of action in said suit, No. 540, 
was not the same as the present;” and this objection of the defendant was 
‘‘sustained by the Court,” and the evidence of plaintiff was rejected. 
How the plaintiff agrees fully with the counsel of the defendant ‘‘ that 
the cause of action in the said suit No. 540 is not the same as the present,” 
and as this is a judicial confession contained in the pleadings and pro- 
ceedings, he insists upon holding the defendant to this admission, whieh 
he cannot here deny, revoke or contradict, and the contradictory ground 
assumed before must be considered as abandoned by the last averment, 
containing the result of hissober reflection and final judicial interpretation. 

If these variations in the defendant’s defence bring us to his own con- 
clusion, and he is to be judged ex ore suo, there can be no difficulty in 
rendering a judgment against him. He cannot plead hot and cold, fast 








and loose; but must be taken at his own last words, and by them the 
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plaintiff is willing to be governed. The two suits are not inconsistent nor — 
contradictory. 

Two different agreements are distinctly stated to have been made be- 
tween the parties, and if not irreconcilable must stand. By the law of 
partnership, one partner may claim for services, even rendered to the 
partnership for the common profit, when those services were not expressly 
included in his duties as partner. Two contracts may co-exist and be 
valid. In construing the allegations of the two suits full effect must be 
given to each, and reconciled, as in two apparently conflicting decisions 
of a Court, or two clauses or parts in a statute. No contradiction is to be 
admitted unless unavoidable. The contradiction and inconsistency must 
be clearly made out by the defendant, who wishes to make them a bar in 
this suit. It is not enough that he makes them probable. At best, the 
defendant takes only technical grounds of defence. The Court will not 
favor them to the prejudice of the merits of the case, and will not sacri- 
fice the latter to sustain the others. See Story on Partnership, 2185, 186, 
and the elementary authors and cases quoted by him, but especially the 
long extract from John Voet, on the Pandects, lib. 17, tit. 2, 2 19 (first 
published in 1697), where the legal positions now made are’fully sustained. 

This latter author goes so far as to state that, under some circumstances, 
a salary may be claimed, over and above a share of the profits, for a part- 
ner’s particular services, without an express agreement for it, on the same 
argument and authorities detailed in the preceding title (Mandati), and 
which are not quoted by Story. In this last contract (Mandati), which is 
essentially gratuitous, a salary is allowed for various services, in opposi- 
tion to that very essence which distinguishes it from other contracts. On 
the merits of this case no doubt can exist. See testimony of 8. McCon- 
nell ; Henburger’s answer to fifth interrogatory, as to the amount of lum- 
ber. All the witnesses concur in proof of the partnership. The sugges- 
tion, therefore, of the defendant as to their credibility is unfounded, 
while they testify as to the declarations of a dead man. 

It may be usage that a salary or free gift belongs more really, perhaps, 
.to one in partnership, certainly, than in mandato, provided the parts of 
the profit coming to each are a sufficient reward for his labor. Neverthe- 
less, nothing prevents one partner who manages and promotes, perhaps 
chiefly and entirely, the business of the partnership, when he is not bound 
by the contract to perform that work more than the others, from being 
from the beginning assigned some salary; or, afterwards, it may be de- 
cided by the arbitration of a good man, and this rather by an uncommon 
rule of the magistrate, the (reason or) argument applying of those things 
which are said concerning salary in mandato, rather than an action tried 
pro socio. And that this is agreeable to modern usage, is clear from the 
answers of the lawyers and merchants among the responsa juris consul- 
torum Hollandiz. Voet ad Pand. lib. 17, tit. 2, 219. 


Iustzy, J. This is a suit instituted by the plaintiff against the succes- 
sion of the late George W. Watterston, claiming the settlement of the 
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partnership which, he alleges, formerly existed between him and the late 
George W. Watterston; and the plaintiff prays in his petition that the 
executor be ordered to render an account of the said partnership affairs;) 
that the said partnership be settled, and that petitioner have judgment 
against the said executor for the sum of four thousand three hundred 
dollars, or for such amount as the plaintiff may be found entitled to, on a 
full and fair settlement of said partnership, with interest and costs. 

The plaintiff represents in his petition, that in the summer of 1856 he 
entered into an agreement with Geo. W. Watterston, by which agree- 
ment petitioner was to give his perscnal services in the management of 
the steam saw-mill belonging to the said Watterston, on the river Amite, 
in the parish of Livingston, the said Watterston to furnish the necessary 
hands and supplies for the running of said mill, furnishing timber, etc., 
in consideration of which the plaintiff was to receive one-half of the nett 
profits, after deducting the wages of the hands, costs of supplies for the 
hands, repairs to mill, and cost of timber, etc. He further represents, 
that in pursuance of said agreement, and in accordance therewith, he 
took charge of the mill in the beginning of September, 1856, and dili- 
gently and faithfully devoted his attention to the discharge of his duties, 
as agreed on, to the entire satisfaction of the said Watterston, until the 
latter part of the month of October, 1857. He then proceeds to show 
how much lumber was sawed, and that the said lumber brought some 
nine thousand dollars, which were received by Watterston. 

He avers that there was no settlement of the partnership up to the time 
of Watterston’s death, and that there is due to him on settlement a large 
amount, four thousand dollars and upwards, he having received about 
two hundred dollars during the lifetime of the said Watterston. 

The defence is a general denial, and the following peremptory excep- 
tions of law: 

1. The agreement set forth in the pctition does not establish the con- 
tract of partnership, but the contract of hire, locatio. 

2. If this action under the prayer for general relief be considered as a 
claim for hire or salary, then defendant pleads res judicata, the judgment 
in this (the District Court) in the suit No. 540, between the same parties, 
for that cause of action; and finally, 

3. Prescription: the last named action for wages is prescribed by 
three years. 

These exceptions were overruled in the lower Court, which rendered a 
judgment on the merits, in favor of the plaintiff, and against the defen- 
dant, for the sum of fourteen hundred and twenty-one dollars and fifty 
cents, being amount due him, as partner of Watterston, in the Clio saw- 
mill; and from this judgment the succession has appealed. 

As the exceptions urged by the defcndant would, if maintained, have 
the effect of disposing of the plaintiff’s action in a very summary manner. 
We will proceed to examine them. 
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land 2. The first and second exceptions may be conjoined and con- 
sidered together. ; 

Previous to the institution of the present action, the plaintiff had, in 
the suit No. 540, in the same Court, instituted an action against the suc- 
cession of G. W. Watterston, claiming from it the sum of one thousand 
six hundred dollars, with interest at the rate of five per cent. per annum 
from the 8th day of January, 1858, subject to a credit of one hundred 
and fifty dollars paid on or about the 15th day of November, 1856; and 
in his petition the plaintiff avers that, according toan agreement entered 
into with the said George W. Watterston, he took charge of, and assumed 
the management and control of the steam saw-mill belonging to the 
deceased Watterston; that he, the plaintiff, had the general superinten- 
dence thereof, and for which he was to receive, as a compensation, the 
sum of one_hundred dollars per month from the 8th day of September, 
1856, to the 8th day of January, 1858, making sixteen months, in which 
he was thus employed; that during that time he received the amount of 
the credit above expressed, leaving a balance now due him of one thou- 
sand four hundred and fifty dollars, as will fully appear by reference to 
the annexed'account made part of his petition; and he finally avers that 
the duties and labor performed by him were worth one hundred dollars 
per month. 

We are relieved from the necessity of examining the question whether 
the cause of action in the suit No. 540 is identical with that of the present 
one; because the defendant has, in this suit, admitted judicially the fact 
that they are not the same, and, by that admission, excluded certain tes- 
timony offered by the plaintiff. Considering that this judicial admission 
referred to the cause of action, as alleged in the two petitions, still it is 
fatal to the exception rei adjudicate, and thht exception was properly 
overruled. ' 

The defendant, in his answer, prayed for a trial by jury; which prayer 
was properly rejected, as the suit was against a succession, and being a 
probate proceeding, could not be submitted to a jury. See 1036 C. P.; 
924. 3 13, ib. ; 983 ib. 

When the case was on trial on the merits the plaintiff offered evidence 
to prove the partnership between him and the deceased, and also the 
other allegations predicated on that alleged relation of the parties; and 
to the introduction of all such evidence the defendant objected, on the 
ground that the plaintiff had made a judicial admission in the petition of 
suit No. 540, between the same parties, that he was employed by the 
deceased during the same ‘period as stated in the petition of this suit, at 
the same saw-mill as the superintendent, at wages of one hundred dol- 
lars per month; and that the evidence offered went to contradict his 
judicial admission, by undertaking to show that the plaintiff was with 
Watterston, as partner, and not on wages as superintendent; and the 
defendant thereupon introduced the petition in said suit No. 540; and 
which objection, made by the defendant, being overruled by the Court, 
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he tendered his bill of exceptions, which was signed by the Court. We 
think the Court below erred in permitting the introduction of any evi- 
dence whatever t> contradict the solemn admission made by the plaintiff 
in his petition in the first suit, that the contract between him and Wat- 
terston, evidently the only one, was one of hire. 

It was held in Gnoley v. Conner, 9 A. 416, that a party will not be per- 
mitted to deny what he has solemnly acknowledged as a judicial pro- 
ceeding; and in Denton v. Erwin, 5 A. 18, the Court said in addition to 
this: that a party cannot shift his position at will to a contradictory one 
in relation to the subject matter of litigation, in order to frustrate and 
defeat the action of the law upon it. 

The alleged cause of action in the two suits is not an identical one; but 
the judicial admission made by the plaintiff in the first suit, that the con- 
tract sued on was one of hire, estops the plaintiff from proving that that 
contract was one of an entirely different nature. It is the presumptio 
juris et de jure, against which the law admits no proof whatever; and as 
it is the admission in the petition in suit No. 540, which precludes the 
admission of any contradictory proof, it is needless to determine whether 
the Court erred in excluding the parol testimony in said suit, offered by 
the plaintiff; and to that end to examine his bill of exceptions. 

The judgment of the lower Court must be reversed; and as nothing 
could be gained by a judgment of nonsuit, our judgment must be for the 
defendant. 

It is ordered, adjudged and decreed, that the judgment of the lower 
Court be annulled, avoided and reversed; and it is further ordered, 
adjudged and decreed, that judgment be‘and it is hereby rendered against 
plaintiff and in favor of the defendant; and it is further ordered, that the 
plaintiff and appellee pay the costs in both Courts. 
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Tue Srate or Lovisiana v. FREDERICO ABELLANADO. 


No law of the State requires that a bill of indictment for murder should be found within a year 
after the commission of sucha crime. 


PPEAL from the First District Court of New Orleans, Abell, J. 
B. L. Lynch, Attorney General, for the State. H. C. Castellanos, for 
defendant. 


Hyman, C. J. Defendant was indicted for murder, and convicted of 
the offence charged. 

After the verdict, he moved for an arrest of judgment, on the ground 
that the bill of indictment was defective, both in form and law, and that 
the same was not found within one year after the commission of the crime 


charged. . a 
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The District Judge overruled this motion, and rendered judgment 
against defendant. He has appealed. 

We do not discover any defect in the bill of indictment, or on the face 
of the record, and therefore it is unnecessary for us to enquire whether 
the first cause assigned in the motion to arrest judgment could be made. 
after the jury wassworn. See 18 2 of an act entitled ‘‘ An act to regulate 
the mode of procedure in criminal prosecutions.”” Approved, March 14, 
1855. 

No law of the State requires that a bill of indictment for murder 
should be found within a year after the commission of such a crime. 

Judgment affirmed, with costs. 








Succession oF THomas O’ LAUGHLIN. 


The vendor of an immovable or slave must cause the act of sale to be duly recorded, in order to pre- 
serve his privilege; if not so recorded within six days from its date, if passed in the place where the 
registry of mortgages is kept, adding one day for every two leagues from the place where it was 
passed to that where the Register’s office is kept, it has no effect as a privilege; i. e. it confers no 
preference over creditors who have acquired a mortgage in the meantime, which they have recorded 
before it; but it will still avail as a mortgage, and be good against third persons from the time of its 
being recorded. 

With the exception of special privileges, which exist on immovables in favor of the vendor, of work- 
men and furnishers of materials, as declared above, the debts privileged on the movables and 
immovables generally, ought to be paid, if the movables are insufficient, out of the preduct of the 
immovables and slaves belonging to the debtor, in preference to all other privileged and mortgaged 


creditors. 

The loss which may then result from their payment must be borne by the creditor wbose mortgage is 
least ancient, and so in succession, ascending according to the order of the mortgages, or by pro 
rata contributions, where two or more of the mortgages have the same date. 

When the debts privileged on the movables and immovables cannot be paid entirely, either because 
the movable effects are of small value, or subject to special privileges which claim a preference, or 
because the movables and immovables together do not suffice, the deficiency must not be borne 
proportionally among the debtors, but the debts must be paid according to the order established 
above, and the loss must fall on those which are of inferior dignity. 


PPEAL from the Second District Court of New Orleans, Thomas, J. 
Buchanan & Gilmore, for McCloskey, appellant. Budd & Lambert, 
for curator. E. Hunt and H. A. Morse, for Mrs. Bannister. J. Culbertson, 


for absent heirs. 


Howett, J. The curator of this succession filed a tableau distributing 
the proceeds of the sale of two parcels of real estate, as the only pro- 
perty of the succession ; and, not being sufficient to pay the special mort- 
gages and the law charges, taxes, etc., he appointed the payment of the 
latter, proportionally between the mortgage creditors. 

Hugh McCloskey, one of these creditors, appealed from a judgment 
dismissing his opposition to, and homologating said account. His 
grounds of opposition are : 

1, That the immovable property, subject to his special mortgage and 
vendor’s privilege, is only liable to pay the charges necessary to effect the 
sale thereof. 

2. That the curator has not used due diligence to collect the debts due 





aE I ANID AT 














Pe ROP 











NEW ORLEANS, FEBRUARY, 1866, 143 


succession of Thomas O’ Laughlin. 








the estate, some of which are placed on the inventory as good, and 
should have been made available for the payment of the law charges. 

3. That the lot on Roman street, being the other parcel of the real pro- | 
perty sold, was not assessed for its first proportion of said expenses. 

4, That he is entitled to certain credits for taxes and certificate of 
death paid by him. 

5. He opposes the correctness of every item of charge or expenses 
upon the account, in the event that he should be held liable to pay the 
same. 

The first and third grounds may be considered together. 

The appellant bases his exemption from paying the law charges upon 
his vendor’s privilege, and questions such privilege claimed by Mrs. 
Bannister, who also filed an opposition claiming the vendor’s privilege, 
as holder of a note given for the lot on Roman street, and denies his 
privilege, in which, before this Court, she is joined by the curator, who 
contends that, being merely mortgage creditors, the expenses must be 
borne by the immovables pro rata, according to the price which they 
produced respectively. 

Both acts of sale, by virtue of which the vendor’s privilege is claimed, 
were recorded in the office of the Recorder of mortgages, after the expi-. 
ration of the delay fixed by Art. 3240 C. C.; and, according to Arts. 3238, 
3241, and the ruling in the case of Porche v. LeBlanc, 12 A. 778, the 
privilege is lost, and the creditors are entitled only to their rights of 
mortgage. The question is then presented, shall they contribute pro- 
portionally to the expenses, or shall the one holding the mortgage of the 
later date, though upon separate property, bear the whole loss, up to 
the amount produced by said property ? 

In the case of Devron v. His Creditors, 11 A. 482, this question was 
raised, and the decision of a majority of the Court was, that the property 
subject to the junior mortgage must first contribute to the payment of 
the privileges; and, if its proceeds do not suffice, then the next older in 
date, and so in succession, ascending according to the order of the 
mortgages. 

The Court says: ‘‘Since the adoption of the Code of 1825, we do not 
think the point now before us has been expressly decided. The cases of 
Jarvin vy. His Creditors, 10 L. 554; Monbouchet v. Ferrand, 12 L. 372; 
and Cazeau v. His Creditors, 6 R. 268, without discussing the case, seem 
to affirm, by implication, the decisions in the 5 Martin, 469, and 6 M. 
520, decided under the old Code. 

In the case of Dreux v. His Creditors, 7 N. 8. 687, 640, the Court 
notices the change in the legislation, introduced by Article 3236, but the 
case itself, having arisen before the Code of 1825, was decided under the 
provisions of the old Code. 

We consider the provisions of the Code clear and unambiguous, and 
that hitherto there has not been any interpretation placed upon the 








144 SUPREME COURT OF LOUISIANA. 





Succession of Thomas O’Laughlin. 


Articles cited (3236, 3237,) which could weigh as an authority against 
what appears to us to be their obvious meaning.” 

In a dissenting opinion, it was said: ‘‘The reference to different mort- 
gages, according to their date, must be taken to refer to different mort- 
gages on the same thing. Conventional mortgages, in due form, upon 
different things, are of equal dignity, irrespective of their dates.” 

But it will be observed that Article 3236, which provides how debts, 
privileged on the movables and immovables generally, shall be paid, does 
not refer to the dignity, of mortgages as existing upon different things, 
but only to the dates or ages of the mortgages upon the debtor’s property 
in general ; and it directs that such debts shall, in a certain contingency, 
be paid out of the product of all the immovables and slaves belonging to 
the debtor, in preference to other privileged and mortgage creditors, 
except the vendor, the workmen, and the furnishers of materials, with 
privilege. And, in case any loss shall result from the payment out of 
this product of the immovables, it shall be borne first by the creditor whose 
mortgage is the least ancient, and then in the ascending order of time, 
but by pro rata contributions, where two or more of the mortgages 
(whether upon the same or different things) have the same date. 

While Article 3237, in which the expression, ‘‘of inferior dignity” 
occurs, provides how these privileged debts shall bear the loss, when 
there is not property enough of any kind to pay all of them; and directs 
that these debts must be paid according to the order established in the 
preceding Articles in the same chapter, fixing the order in which privilege 
creditors are to be paid, and that the loss must fall on those debts (les 
creances) which are of inferior dignity. 

Observing this distinction in the two articles, itis not difficult to un- 
derstand the meaning of Art. 3236, and to adopt the interpretation given 
to it, in the opinion of the majority of the Court just quoted, which we 
think is now the settled doctrine on this question. 

We conclude, then, that, as the mortgage under which Mrs. Bannister 
claims, is subsequent to that held by McCloskey, the property subject to 
it to the extent of its proceeds, must first contribute to the payment of 
the general privileges, before the property subject to appellant’s mortgage 
can be required to contribute. The appellant admits his liability for the 
charges necessary to procure the sale of the property, subject to his 
mortgage. 

II. As to the second ground, we can find no evidence of any diligence 
on the part of the curator to collect the debts, shown by the inventory to 
be due to the estate. We observe, in the record, an agreement that the 
account books of the deceased shall have come up in the original ; but 
they are not before us, and if they were, we do not think ourselves called 
upon to search through them to fing, nor do we suppose we could find 
in them proof that the debtors would plead prescription, or that interrup- 
tion could not be shown. It was certainly the duty of the curator to 
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make some effort to collect the debts. His personal liability, with his 
surety, will depend upon the showing, which he may make on this point. 

IV. The fourth ground of opposition is not urged in this Court, and 
we presume the appellant has waived it, as he retained the funds. 

V. The fifth ground is an opposition to the correctness of all the charges 
and expenses in the account, which appear to us to be larger in proportion 
to the value of the estate and the mortuary proceedings ; but, as there is 
no evidence by which we can judge of their correctness, and the credi- 
tors who are called upon to pay them, have a right to the strictest legal 
proof of their correctness, we think justice requires that the case be 
remanded, to enable the parties, respectively, to contest and establish the 
eharges opposed. 

Courts should be careful to protect successions from waste, and require 
law officers to conform their charges to the legal standard. 

It is therefore ordered that the judgment of the lower Court be avoided 
and reversed, and that this case be remanded to be proceeded in according 
to law, and the views thereof expressed in this opinion. The costs of 
appeal to be paid by the succession. 











X. Lampert ov. C. M. Connap.—On a Morton to Dismiss. 
A non-resident has two years in which to eppeal from a decree rendered against him in the Courts. 


PPEAL from the Sixth District Court of New Orleans. 

Hyman, C.J. Plaintiff, on the 7th January, 1864, obtained an or- 
der for the seizure and sale of certain real property of defendant, while he 
was absent from this State, and was residing in Virginia. 

In the latter part of the year 1865 defendant returned to the State, and 
on the 25th day ef November, 1865, he filed a petition to appeal from the 
fiat of the Judge. The Judge granted the order of appeal, on 25th No- 
vember, 1865, and on the 5th of December, 1865, defendant took the ap- 
peal by filing hie bond of appeal. 

Plaintiff moved to dismiss the appeal for two causes : 1. Because more 
than a year had elapsed since the order of seizure and sale had been 
granted, béfore defendant took the appeal. 2. Because the order of the 
Judge granting the appeal was not made in the manner required by law. 

Defendant took the appeal in time. He had the right to appeal within 
two years after the decree of the Judge ordering the sale of his property, 
as he was absent from the State, and resided in another State when the 
decree was applied for and obtained by plaintiff. See Code of Practice, 
Article 593. 

The order of the Judge granting the appeal fixed the amount of the 
bond of appeal that defendant was to give, required defendant to give 
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good and solvent security on the bond, and stated the day on which the 
appeal should be returned to this Court. 

We see no non-compliance with Article No. 574 of the Code of Practice. 
in the order of appeal, and none has been pointed out. 

The motion to dismiss the appeal is over-ruled. 
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‘Where a Record is so imperfect as to pretlude an examinatlon into the case on its merits, and where 
no suggestion of diminution of the Record is made, and no motion to dismiss the appeal is filed, it. 
will be remanded for a new trial. 


PPEAL from the Fifth District Court of New Orleans, Eyglesion, J. 
Thos. H. Hewes, for plaintiff. 7. W. Collens, for defendant. 


Lasavve, J. The City claims of the defendant $2,872 87, due for city 
taxes for the year 1859. The defendant filed a general denial and a spe- 
cial defence. :, 

On trial below, the plaintiff offered in evidence, among other: The as- 
sessment roll for the year 1859, and the ordinance of the Common Coun- 
cil fixing the rate of taxation for the year 1859. 

The District Judge gave judgment for plaintiff, and the defendant took 
this appeal. 

The record is so imperfect and defective as to preclude an examination 
- on the merits. It does not contain the assessment roll for the year 1859, 
nor the ordinance of the Common Council fixing the rate of taxation for 
the year 1859 ; nor even is the certificate, attached to the record, signed 
-by the clerk. 

No suggestion of diminution of the record was made, and no motion to 
dismiss the appeal was filed. All that we can do is to remand the case at 
the cost of the appellant. 9 L. 119. 

It is therefore ordered and decreed, that the judgment of the District 
Court be reversed, and the case remanded to be tried according to law, 
the appellant to pay the costs of this appeal. 





Crry or New OrwEans v. E. CorpeEviouze. 


Lazavvs, J. This ease presents the same pleadings, defects, omissions 
and irregularities as in the case of the same plaintiff v. Francois Lacroix, . 
just decided; no diminution of the record was suggested, and no motion 
filed to dismiss the appeal. " We are, therefore, precluded from examin- 
ing the case on the merits, and, for the same reasons given in the said 
case above referred to, we must remand it. 9 L. 119. 

It is therefore ordered and decreed, that the judgment rendered below 
be annulled and reversed, and the case remanded to be proceeded i in 
“ secording to law; and that the defendant and appellant pay the costs of 


this appeal. 
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‘Where a party takes a note for bonds or moneys, from one who had embezzled them, and which note 
went to judgment, they have no right against a third person who received such securities and money 
in pledge. They thereby ratified the pledge, especially when they used part of the money without 
knowing from whom obtained. 

PPEAL from the Sixth District Court of New Orleans, Duplantier, J. 
E. W. Huntington, for plaintiffs. Durant & Hornor, for defendant, 

Hyman, ©. J. Plaintiffs sued defendant, alleging that H. L. Hanni- 
winkel had stolen from them twenty Consolidated City Bonds, of $1000 
each, and had transferred the same to defendant; that they were the 
owners of eight of the bonds, and that the other twelve bonds belonged 
to other persons, but were left with them, plaintiffs, for safe keeping. 

They prayed for judgment condemning defendant to deliver up the 
bonds or to pay their value, $16,000, to them. 

Defendant answered by a general denial. The District Judge rendered 
judgment in favor of defendant, and plaintiffs have appealed. 

The bonds were owned and held by plaintiffs, as alleged, and they per- 
mitted Hanniwinkel to have control of the safe in which they were. He 
pledged them to defendant in borrowing money from him. 

A part of the money was borrowed for plaintiffs, and received by them, 
without knowing from whom obtained. 

The evidence, introduced without objection, shows that plaintiffs have 
confirmed the contract of Hanniwinkel with the defendant. After they 
were informed that Hanniwinkel had pledged these bonds to defendant, 
they took his (Hanniwenkil’s) note for the bonds, and for other moneys 
of theirs embezzled by him, and also obtained judgment against him 
on the note. 

They thereby ratified the pledge. 

It therefore becomes unnecessary to enquire whether defendant took 
the bonds from Hanniwinkel in good faith or not, or whether the Dis- 
trict Judge properly admitted evidence of good faith in defendant, or 
that Hanniwinkel had not stolen the bonds, to rebut the allegations of 
plaintiffs that he had stolen them. 

Judgment affirmed, with costs. 
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Evidence may be received in explanation of an authentic act when it does not contradict, vary, alter, 
enlarge, or restrict it. 

Where there is nothing in the context of a will, from which it is apparent that a testator has used 
the words in which he has expressed himself in any other than their strict and primary sense, 
but his words, so interpreted, are insensible with reference to extrinsic circumstances, a Court of 
law may look into the extrinsic circumstances of the case to see whether the meaning of the words 
be sensible, in any popular or secondary sense, of which, with reference to these circumstances, they 
are capable. 

A donation made to a minor, under the age of puberty, must be accepted by his tutor. 

A minor, arrived at the age of puberty, but not emancipated, must accept it under the authorization 
or with the concurrence of his curator. 

Nevertheless the parents of a minor, whether he be arrived atthe age of puberty or not, whether he 
be or be not emancipated, and the other legitimate descendants, even in the lifetime of the parents, 
though they be neither tutors nor curators to the minor, may accept for him. 

The persons who have treated with a minor, the person interdicted, or of insane mind, or with a 
married woman, cannot plead the nullity of the agreement, if it is ght to be enf d by the 
party when the disability shall cease, or by those who legally administer the rights of such person 
during the disability. 

An act shall be passed before a Notary Public, and two witnesses of every donation inter vivos of im- 
movable property, of slaves or incorporeal things, such as rents, credits, rights or actions, under the 
penalty of nullity. 

Whatever is done in contravention of a prohibitory law, is void, although the nullity be not formally 
directed. 

The action of nullity, or rescission of contracts, testaments, or other acts, is prescribed by five years; 
and, as prescription raises the presumption juris et de jure, that the donation was duly accepted, 
the property of the object given is transferred to the donee, without the necessity of any other 
delivery. Quem de evictione, tenet actio, cum dem agentem repellit exceptio. 

All donations énter vivos, made by persons having neither children nor descendants, actually living at 
the time of the donation, of whatever value those donations may be, andon whatever account they 
may have been made, should they even be mutual, not excepting such as were made in favor of 
marriage by any but the ascendants of the married persons, or by the one of them to the other, 
shall be considered as revoked up to the disposable portion by the birth of children to the donor, 
even of a posthumous child, or by the legitimation of a natural child by a subsequent marriage, if 
the child be born since the donation. 

Donations inter vivos are liable to be revoked or dissolved on account of the following causes: 1. 
The ingratitude of the donee; 2 The non-fulfilment of the eventual conditions which suspend their 
consummation ; 3. The non-performance of the conditions imposed on the donee; 4 The legal 
or conventiona) return. 





PPEAL from the Fifth District Court of New Orleans, Eggleston, J. 
Edward Bermudez, for plaintiff. FE. Filleul, for defendant and 
appellants. 

Instzy, J. On the 3d November, 1832, by act before Louis T. Caire, 
then a notary public, in and for the Parish of Orleans, the plaintiff made 
a donation of a lot of ground, situate in Tchoupitoulas street, to her 
daughter, then two years old. 

In October and November, 1860, after a period of twenty-eight years, 


she filed two petitions in the Court below, praying that the said act of 
donation be annulled. 


In the original petition, the grounds of nullity were three-fold. 
1. That she only apparently donated the said lot of ground to her daugh- 
ter by the act of the 3d November, 1832. 


2. That the donation was never accepted by any tutor or curator of the 
daughter, or by her, since she became of age. 
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8. That the act of donation was never executed, and that she always 

remained in possession, 

In her supplemental petition, she urged three additional grounds. 

4. That she is the natural a of Mary Austives, and the natural 
mother of her daughter. 

5. That when she signed the act of donation, the cholera was raging in 
this city, and that the donation never was intended for an irrevocable donation ; 
that the same was to be revocable. 

6. That since the execution of the same act she has had a child, who 
is still living. 

The defendants answered : 

_ 1. That the plaintiff shows no ground of action. 

2. A general denial. 

3. An admission of the execution of the act of 3d November, 1832, 
and the averment that said act isin due form, good and valid in law. 

4, The prescription of jive and ten years. 4 

From a judgment rendered in the lower Court jn favor of the plaintiff 
the defendants have appealed. 

In this Court, the case is argued on both sides with distinguished 
ability, and turn the scale as it may, we are greatly aided in its examina- 
tion, by the careful and elaborate manner in which each counsel has 
prepared and presented the different points on which he relies. 

It is argued by the defendants, that the plaintiff shows no cause of 
action, and that this exception being peremptory, must be considered 
independently of any other matter of defence. 

For reasons, which we shall in due time make known, we think the case 
should be examined on its merits. 

We will observe, before proceeding to investigate the real question 
involved in the case, that we are satisfied that the act of donation is 
drawn in due legal form, and that unless the acceptance of it, in the same 
act is a nullity, it would convey to the donee a good legal and valid 
title. 

The principal ground of nullity, relied on by the plaintiff, to have the 
donation declared void for want of legal acceptance, was that the person 
who accepted it for the minor Marie Anstives was not the legitimate but 
the illegitimate grandmother of the donee, and in order to prove this 
fact, the plaintiff offered evidence, both oral and written, which was 
received by the Court, and excepted to by the defendants, who have 
earnestly directed our attention to the bills of exception which they took 
to the rulings of the Court permitting its introduction. 

. We do not think the Court erred in receiving this evidence, as it did 
not contradict, vary, alter, enlarge, or restrict the act which is attacked. 
The defendants say that the word grandmother has a legal meaning, and 
the plaintiff cannot be permitted to prove that it means natural grand- 
mother, in the act signed by her. The third proposition laid down by 
Wegrane, in his admirable work on Wills applies, we think, very aptly to 
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the question now presented. Itis to theeffect that ‘‘where there is nothing 
in the context of a will, from which it is apparent that atestator has used the 
words in which he has expressed himself in any other than their strict and 
primary sense, but his words, so interpreted, are insensible with reference 
to extrinsic circumstances, a court of law may look into the extrinsic cir- 
cumstances of the case, to see whether the meaning of the words be 
sensible, in any popular or secondary sense, of which, with reference to 
these circumstances, they are capable. 

The most striking example, he says, are those in which a popular or 
secondary interpretation has been put upon the word child, son, and my 
estate, and other similar cases. Thus the word child, though in strict 
construction it means a legitimate offspring, may be applied to an illegiti- 
mate offspring, where the circumstances of the case make it impossible 
that the testator, who must have had some meaning, used it in such a 
strict and primary sense. 

So, son means an immediate descendant ; where, however, with refer- 

ence to extrinsic facts, it is impossible that the word can have been used 
in such, its proper sense, that construction of the word is, of absolnte 
necessity, excluded, and the necessary inference that the testator used the 
word in some improper or inaccurate sense, lets in the enquiry, in what 
sense the testator used it. We think the rule a sound one, and not inap- 
plicable to such a case as that now presented. 
_ Itis abundantly proved that Marie Austives, when she accepted the 
donation, was the natural or illegitimate grandmother of the donee, and 
this fact established, the plaintiff submits to this Court for its solution, 
the following legal problems : 

1. Was Marie Austives a legal agent ? 

. Was she disqualified from being so by law ? 

Was her acceptance a nullity ? 

. Was that nullity absolute or relative ? 

. Was plaintiff admissible to impugn the act. 

Was prescription opposable to her ? 

. Was she estopped by the maxim, Quom de evictione ? 

Tand Il. By Art. 1533 of our Code, the only persons designated to 
accept a donation for a minor, are his tutor, whose duty it is to accept it 
for him ; his parents and his other legitimate ascendants, who may accept 
for him, and,this would imply that no other persons whatever may accept 
for him. 

The acceptance of the donation to the donee, made by Marie Austives 
was, therefore a nullity. 

Iii and IV. But whether the acceptance of a donation by an unautho- 
rized person is an absolute or relative nullity is a question of vast 
importance, and our jurisprudence furnishes us with no exact precedent, 
to aid in its solution. 

For many years in France, previous and subsequently to the passage of 
the Napoleon Code, this very question has been a vexed one. Among 
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jurists who adopt the one or the other theory, we find the names of the 
most distinguished writers in that country, so eminent for its profound 
and brilliant expounders, and commentators of the law, whence our own 


-Codeis mainly derived. In Duplessis v. Kennedy, 6 La., it was said, ‘fortu- 


nately, this Court is not called on to reconcile these discrepancies,” still, as 
the question should be put at rest in our own jurisprudence, and we do 
not hesitate, for reasons which we shall, in due time, adduce, to adopt the 
conclusion reached by Marcadé, that such a nullity is merely a relative 
one : que la donation acceptée par un incapable seul, n’est pas nulle abso- 
lument ; elle ne l’est qu’au profit de l’incapable. This is the same doctrine 
as that laid down in the case referred to of Duplessis v. Kennedy, 6 L. R. 
243, which rests on Art. 1785 of our Code ; and which article, we think, 
viewing a donation as a contract (Marcadé on Art. 894, @ 440, 441), 
applies as well to this case as to that of Duplessis v. Kennedy.” 

It is true that the example given by Marcadé, Art. 935 C. N. 2 650, is 
where the acceptance is made by the incapable person himself, and not 
by another for him, and this was the case in Duplessis v. Kennedy; but 
we think ¢hat immaterial in determining the nature of the nullity, for 
Pothier, in treating generally of an acceptance of a donation by an unau- 
thorized person, says: ‘‘ Nous avons a présent a voir par qui l’accepta- 
tion peut étre faite. Elle peut se faire, ou par le donataire lui-méme, ou 
par son procureur, soit spécial, soit général, (see Art. 1529 La. Code,) 
par son tuteur, par son curateur ou autre administrateur. Une accepta- 
tion faite par toute autre personne qui n’aurait pas de mandat et qui 
déclarerait se porter fort pour le donataire absent, ne serait pas valable, 
et la donation ne vaudrait que du jour de la ratification expresse qu’en 
ferait le donataire par un acte devant notaire, dont il doit rester minute.” 
Now, this would be a mere nullité respective ou relative ; for, as observes 
Biret in his Traité de Nullité, ‘‘ La nullité absolue, ou d’ordre public, ne 
se couvre jamais par la ratification; ce principe est confessé par tous les 
auteurs, mais la nullité relative, ou respective, peut étre couverte par la 
ratification de l’acte qui en est vicié.” (Vol. 1, p. 33.) 

But, apart from the reasons which we have just advanced in support of 
the doctrine of relative nullities as applied to this case, let us look into 
the section of the Code which treats ‘‘Of the form of Donations inter 
vivos,” commencing at Art. 1523. That is the only article in that section 
which prescribes the penalty of nullity and inflicts it, wherever its pro- 
visions are not observed, that ‘‘An act shall be passed before a notary 
public and two witnesses, of every donation inter vivos of immovable 
property,” etc., etc. It can hardly be supposed that the learned jurists 
who prepared our Code, and the Legislature which adopted it, were not 
aware of the pending controversy among jurists, as to the species of 
nullity, whether absolute or relative, which tainted an irregular accep- 
tance of a donation, and that, had they deemed such an acceptance 


-absolutely void, it would not have been so specially declared. 


There is nothing prohibitory in Art. 1533, and any infraction of, or 
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deviation from its enactments, does not fall under the ban of Art. 12 of 
the Civil Code. 

In the case of Susan Broadwell v. Benjamin Rodriguez, lately decided in 
this Court, we deemed the rule laid down by Solon, in his Théorie de la 
Nullite, a sound one (vol. 1, p. 28): ‘“Dans le doute si la nullité est d’ordre 
public ou de droit privé, le silence du législateur doit étre interprété en ee 
sens que la nullité n’a été portée que dans un intérét privé; on concoit, en 
effet, que si elle était d’ordre public, le législateur l’aurait exprimé, on 
du moins l’aurait donné & connaitre, et que le juge ne pourrait pas s’y 
méprendre. Dans le doute il doit toujours se prononcer pour la validite 
de l’acte. Et hxc quidem interpretatio per quam actus sustenitur dicitur 
regina interpretationem. 

In Ross v. Ross, 3 A. 583, it was held, that every relative nullity is 
susceptible of ratification and is prescribed by ten years. Art. 2218 C. C. 
and Art. 3507 C. C. says: ‘‘ The action of nullity or rescission of contracts, 
testaments, or other acts, is prescribed by five years, and, as prescription 
raises the presumption juris et de jure, that the donation was duly 
accepted, ‘‘the property of the object given is transferred ” to the donee 
without the necessity of any other delivery. Art. 1537 C. C. 

Besides the bar of prescription interposed against the plaintiff’s action, 
we think she was estopped from prosecuting it, as by law she was, at the 
time of the doénation, the tutrix of the child, Art. 274 C. C., and this, 
according to the maxim Quem de evictione, tenet actio, cum dem agen- 
tem repellit exceptio. 

Pothier, vol. 7, p. 447: ‘‘Si le tuteur avait lui-méme fait la donation & 
#0n pupille, il ne pourrait opposer le défaut d’acception; car, si la dona- 
tion est nulle faute d’acceptation, il en est, en sa qualité de tuteur, res- 
ponsable de n’avoir pas fait créer un curateur & son mineur pour l’accep- 
ter.” “Un pere, says Marcadé, Art. 935, No. 658, serait dansle méme cas 
pour l’enfant, dont il serait administrateur légal; puisqu’il est alors, 
comme |’est le tuteur apres la mort de l’un des parents, le représentant de 
Venfant, obligé de leur rendre compte de tout ce qu’il a mal fait, ou 
négligé de faire, pour l’administration de la fortune de cet enfant.” 

Troplong, Art. 935, No. 1135, and Toullier, tome 5, No. 202, say: ‘““Mais 
ce recours doit-il exister contre le tuteur lorsque c’est lui-méme qui est 
donateur, et qu’il a fait la faute de ne pas faire nommer au mineur un 
tuteur ad hoc? Ila fait tort au mineur au méme temps qu’il voulait lui 
faire du bien. Il est garant du préjudice qui en résulte. Au reste la 
garantie se borne a le priver de l’action de nullité.” 

And Coin de Lisle says: ‘‘ Mais le tuteur méme donateur peut, selon 
les circonstances, étre déclaré responsable du défaut d’acceptation, quand 
ce défaut consiste dans une nullite a laquelle le tuteur a participé; mais, 
par exemple, si au lieu de laisser agir le subrogé tuteur, il a fait accepter 
Ia donation par le mineur qu’il aurait assisté,—dans ce cas et d’autres 

semblables, la responsabilité peut péser sur le tuteur, parceque e’est em 
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cette qualité, et non comme donnateur, qu'il a agi dans l’acte d’accepta- 

tion, nul par son fait.” 

But there was another ground of nullity: that since the execution of 
the act of donation, the donor had a child, which is still living. It seems. 
that the child was an illegitimate one; and, in order to revoke a donation, 
the child must be legitimate, or legitimated by a subsequent marriage,, 
which is not so in this case. C. C. 1546, 1556. Letand v. Baptiste, 3 Rob. 
441; But Article 1546 is repealed by the Act of I5th March 1855, 2 16, 
p. 79, RB. 8. 

We should not have deemed it necessary to examine all the points 
presented in this case; but we have done so, because they involved impor 
tant principles of law, and because they have been pressed on both sides. 
with great zeal and earnestness. 

The judgment of the lower Court must be reversed. 

It is therefore ordered, adjudged and decreed, that the judgment of 
the lower Court be reversed. 

It is further ordered, adjudged and decreed, that judgment sustaining 
the validity of the act of donation described in the pleadings, passed 
before Louis T. Caire, a Notary Public for the city of New Orleans, on 
the 3d November, 1832, be, and it is hereby rendered in favor of the 
defendants, and against the plaintiff, who is hereby cootennad to pay 
the costs in both Courts. 











Succession oF Henny FerTMeyzr. 


An administrator has the right to leave the State on his leaving with some person residing in the 
Parish, or in an ddjoining Parish, where the succession is opened, a general and special power of 
attorney to represent in all the acts of administration, and depositing an authentic copy of the 
power of attorney before departure, in the office of Recorder of mortgages in and for the Parish 
where said succession has been opened, which power of attorney must be duly registered. 

A demand to account upon an administrator must be by petition and citation, it cannot be made 
by rule. 


PPEAL from the Second District Court of New Orleans, Whitaker, J. 
George L. Bright, for appellant Gerding. Durant & Hornor, for 
Pohlman, tutor. 


Laxsavve, J. Henry Feltmeyer died on the 7th September, 1853, 
leaving a widow and two minor children, Dina of a first, and Anna of a 
second marriage; the surviving widow was confirmed tutrix, and J. H. 
Gerding was appointed under-tutor to Anna; an inventory was made and 
the estimation of the property amounted to $538 50. The widow applied 
for the administration and was appointed administratrix, but it seems 
she never qualified nor gave bond. Hermann Pohlman was appointed 
tutor, and Frederick Pohlman under-tutor to the minor Dina on the 23d 
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September, 1853; they only took the required oath, Hermann on the 13th 
February, 1855, and Frederick on 25th March, 1863; Hermann gave his 
bond as tutor on the 12th May, 1863. It appears that Anna, of the second 
marriage, died, leaving for her heirs her mother, Anna Minsterman, and 
her half-sister, Dina, of the first marriage. 

On the 19th day of December, 1853, the widow, Anna Minsterman, in 
her capacity of administratrix, gave a power of attorney, by public act, 
to John H. Gerding, to act in her lieu and place. On the 25th April, 
1854, the said administratrix, through attorneys, filed a petition with a 
statement or account of the debts of the succession, amounting to 
$453 21, the said account being signed by John H. Gerding, as her agent, 
and praying for the usual notices which were ordered by the Judge on 
the 26th April, 1854. On the 15th May, 1854, the Judge ordered the 
homologation of said account, and that the funds be distributed accord- 
ingly. On the 23d May, 1854, she presented another petition in her said 
capacity, stating there were no funds on hand belonging to the estate 
wherewith to pay the acknowledged debts, and that it was necessary 
to sell the property of the said succession, and concluding by praying 
for a sale for one-half cash and the balance in six and twelve months’ 
eredit. On the 25th May, 1854, the Judge ordered the sale as prayed 
for, after the legal advertisements. The property was accordingly sold 
on the 9th day of August, 1854. 

On the 20th February, 1856, John H. Gerding, styling himself admin- 
istrator of said succession, presented a petition, signed by attorneys, with 
an account said to contain the amount of money received and the debts 
due by the estate; this amount is signed by himself, and praying that 
said account be advertised according to law; the Judge ordered that the 
account be advertised according to law. 

On the 1st March, 1856, H. Pohlman, in his capacity of tutor to Dina 
Feltmeyer, filed an opposition to said account, in which he alleges that 
said John H. Gerding was never appointed, administrator of said succes- 
sion, and has no interest therein, but has intermeddled in said succession 
and caused great injury and damage. He therefore opposes said tableau 
being filed and homologated, and prays that said tableau and petition be 
dismissed; and that said Gerding be ordered to deliver to him, as tutor 
aforesaid, all funds and effects belonging to said succession and in his 
possession, or account for the same. On the 23d April, 1856, this 
account was approved and homologated, so far as not opposed. 

On the 9th April, 1863, John H. Gerding answered to the opposition of 
H. Pohlman, denying that said Pohlman was the tutor of the minor 
Dina Feltmeyer. He admitted that he never was the administrator of 
said succession ; that there was error in the petition filed 20th February, 
1856, accompanying the account, wherein it is stated by J. J. Michel, 
attorney, that your respondent is administrator of this succession. He 
further alleges that he was the agent“of Mrs. Anna Feltmeyer, tutrix and 
administratrix for the settlement,and administration of the succession ; 
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that said Michel was not his attorney, nor authorized to represent him 
individually ; wherefore, he prays and joins in the prayer of the opposi- 
tion of Hermann Pohlman, that the said petition and account, filed on 
the 20th February, 1856, be dismissed. 

On the 5th June, 1863, Hermann Pohlman, as tutor of Dina, took a 
rule on J. H. Gerding to show cause why he should not deposit in Court, 
or hand over to the mover in this rule, the $477 92 he admits he has 
received. The rule was made absolute on 18th June, 1863, and Gerding 
ordered to deposit in Court, within five days, $723 12, subject to the 
further order of the Court. 

From this judgment on the rule John H. Gerding took this appeal. 

These proceedings are so irregular throughout that it is difficult to 
know how to proceed in examining the actions of the Judge below and 
what judgment we shall render; but we must start from certain princi- 
ples: We have seen that widow Henry Feltmeyer was appointed admin- 
istratrix, but she never qualified nor gave bond; that she afterwards 
appointed, acting for herself personally, and as such administratrix, said 
John H. Gerding, her agent, general and special, and the latter under- 
took to act as such in the said estate, and the Court acted as if the said 
widow had been legally qualified, and we must, therefore, proceed in this 
matter under the same assumption ; that the said widow left the State in 
1856, and nothing shows that she ever returned. Under Art. 1145 ©. C., 
as amended by Statute, 24th April, 1847, p. 115, she was permitted to 
leave the State, on her leaving with some person residing in the parish, 
or in an adjoining parish, where the succession is opened, a general and 
special power of attorney, to represent her in all the acts of her adminis- 
tration as administratrix, and depositing an authentic copy of the power 
of attorney before her departure, in the office of the recorder of mortgages, 
in and for the parish where said succession has been opened, which 
power of attorney was to be duly registered. 

To the rule filed 2lst May, 1863, by Hermann Pohlman, tutor of the 
minor Dina, showing that said John H. Gerding refuses to hand over to 
said tutor, the assets of the succession; and ordering that said Gerding 
show cause, on the 27th May, 1863, why execution should not issue 
against him for the sum of $1,036 35; said Gerding excepted, on the 
grounds that said rule had been served on 25th May, 1863, and that he 
has not had sufficient time to summon his witnesses. That said mover 

cannot proceed by rule, but by ordinary action; and that said Pohlman 
has no right to take this rule, and he denies all and singular the allega- 
tions necessary to maintain this rule, etc. On the 27th May, 1863, the 
following order was entered : 

‘*When, after hearing pleadings and counsel, it is ordered by the Court 
that the rule be made absolute, so far as to require said J. H. Gerding to 
file an account, within five days, of his connection with this succession.” 

The said Gerding, in rendering this account, says that he reserves all 
defences set forth in his answer to the rule, and has no account to render, 
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as he was not administrator, but only agent of the administratrix ; but, 
that it may not be said that he is guilty of contempt, he now files his 
account between himself and the administratix. 

We have omitted to state, at its proper place, that, on the 20th April, 
1863, the Court below had ordered that John H. Gerding do hand over to 
Hermann Pohlman, opponent, when duly qualified, by one security as 
tutor, the assets of the succession. 

We are of opinion that the District Court erred in not witiiehie the 
exceptions to the rule. We consider this rule in the nature of a demand 
to account, which must be by petition and citation, in the ordinary 
manner, and with the usual delays. Code of Practice, Arts. 997, 998, 
1000, 1008, 1033. 

It is therefore ordered, adjudged and decreed, that the judgment of the 
District Court be annulled, avoided and reversed. It is further ordered 
and decreed that the exception be sustained ; that the rules of the 21st 
May, and of 5th June, 1863, respectively, be dismissed, and all orders 
upon them set aside. 

The appellee to pay costs in both Courts. 








S. E. Woopworrs v. Morszt & Moore. 


By the Act of “January léth, 1860, an inn-keeper may limit his liabilityas a depositary by keeping 
“posted upon his door and other public places in his house of entertainment, written or printed 
notices to his guests and customers, that they must leave their valuables with the landlord, his 
agent or clerk, for safe keeping.” 

Inn-keepers are responsible as depositaries, for effects brought to their house by travelers who lodge 
therein; they are responsible even when their effects are stolen, unless they show that the same 
were stolen by force and arms, or with exterior breaking of doors (ou avec effraction exterieure), or 
by any other extraordinary violence (ou autre force majeure). 

A PPEAL from the Sixth District Court of New Orleans, Howell, J. 
Morgan & New, for plaintiff. W. H. Hunt, for defendant. 

Hyman, C. J. Plaintiff, while on a journey to Washington City, 
stopped, in the latter part of the month of October, 1862, at the City Ho- 
tel in the city of New Orleans, where he lodged and deposited his trunk, 
containing seven hundred and eighteen dollars (five hundred and sixty- 
eight dollars of which amount belonged to him), some wearing apparel, 
official documents, ete. 

On the afternoon of the 31st day of said month the inner door of the 
room in which his trunk was deposited was broken open, the trunk was 
prized open, and the money therein stolen. 

‘He sued defendants to recover from them, as keepers of the hotel, the 
amount of the money stolen, which belonged to him, to wit: the sum of 
five hundred and sixty-eight dollars, with interest. 
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The District Judge gave judgment in favor of plaintiff for this amount, 
with interest and costs of suit. 

Defendants have appealed. 

The facts, as stated above, are substantially proven. 

There is no error in the judgment of the lower Court. 

Inn-keepers are responsible, as depositaries, for effects brought to 
their house by travelers who lodge therein; they are responsible even 
when their effects are stolen, unless they show that the same were stolen 
by force and arms, or with exterior breaking of doors (ou avec effraction 
extérieure), or by any other extraordinary violence (ou autre force ma- 
jeure). See Civil Code, Arts. 2936, 2938, 2939. 

These articles do not expressly limit the extent of the responsibility of 
inn-keepers for the effects brought by travelers to their houses; yet, the 
decisions of our Court have confined their responsibility to clothing and 
money usually and ordinarily carried by travelers in their trunks for the 
purposes of their journeys. 

It is unnecessary in this case to question the correctriess of these deci- 
sions, as the money in plaintiff’s, trunk was not an excessive or unusual 
amount for such a journey as he had undertaken. 

Defendants might have easily avoided the responsibility imposed upon 
them by the articles of the Code referred to, by giving the notice autho- 
rized in an Act of the Legislature passed on the 16th of January, 1860, 
for the protection of hotel-keepers. 

Judgment affirmed, with costs. 


Howe, J., recused. 











Succession oF Resecca BooxtTer. 


If a tutor should die, or absent himself from the State after his appointment, another tutor shall be 
appointed in his place by the competent Judge; and there is no need of a judgment removing 
him from the tutorship. 

PPEAL from the District Court of Parish of Livingston, Martin, J. 
D. N. Hennen, for Watterston. H. Duncan, for defendant and 
appellant. 

Hymax, C.J. A family meeting was convoked, as authorized by the 
fourth section of the act entitled ‘“‘An act relative to minors,” approved 
March 15th, 1855, to nominate a tutor (who should not be required to give 
security), for the minors, George Charles, David and Bernard Watterston, 
alleged to be the heirs of George W. Watterston and Rebecca Bookter, 
deceased. 

It was convoked, because D. A. Watterston, formerly their tutor, had 
permanently left the State, and no one would take upon himself the 
tatorship of the minors, and give security. . : 
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Thomas Penniston et al. Executors, v. The City of Jefferson. 
The family meeting recommended that William Duncan should be. 
appointed tutor of the minors. 


D. A. Watterston opposed the homologation of the proceedings of the 
family meeting, on the grounds that they were illegal and premature, as 





he was yet the tutor of the minors, and no judgment had been rendered. 


removing him from the tutorship; that Duncan was not suitable for. the 
tutorship, that no security was required of him, and that security should 
be required. 

In his, Watterston’s opposition, he admitted that he resided in the 
District of Columbia. 

The Judge sustained the opposition of Watterston, and ordered suit to. 
be instituted to remove him from the tutorship. 

Dunean has appealed from this judgment of the Court. 

The first ground of opposition would have been valid, as no judgment 
had been rendered against Watterston removing him from the tutorship, 
if it were not true that he had permanently removed from the State of 
Louisiana. 

By his leaving the State and by his making his residence in the District 
of Columbia, he ceased to be tutor of the minors as much so as if he 
had ceased to exist. 

There was no need of judgment removing him from the tutorship. 


When such facts became known, it was the duty of the Judge to appoint 
another tutor in hisstead. SeeC. C. Art. 298. 

No evidence was introduced showing that Duncan was incapable or 
unsuitable for the tutorship, or that any one would become tutor for the 
minors, and give security. 

Itis ordered, adjudged and decreed that the judgment of the lower 
Court be avoided and reversed, and it is further ordered, adjudged and 
decreed, that the proceedings of the family meeting be confirmed and 
homologated. 

Opponent to pay costs of opposition, and of appeal. 





Tomas PEennistTon et al., Executors, ». Toe Crry or JEFFERSON. 


Anaction, prematurely brought, will be sustained unless the defendant makes objection in limine. 


PPEAL from the District Court of the Parish of Jefferson. Cazabat, J. 
Cyprien Dufour, for'plaintiff. B. L. Lynch, for defendant. 


Instxzy, J. The plaintiff claims from the defendant the sum of two- 
thousand one hundred and thirty-four dollars and seventy-seven cents, 
with interest at the rate of five per cent. per annum, as stated in the 
petition, represented by eight certificates, issued by the parish committee 
of the Parish of Jefferson, by which, as it is alleged, the city of Jefferson. 
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is indebted to W. R. Miller for one certificate, amounting to twenty-four 
dollars; and to Guy Dreux, late Sheriff of the Parish of Jefferson, for 
the other seven certificates ; and, further, that of the said eight certificates 
the plaintiff is the owner and holder. 

And for answer to this petition, the defendant pleads the general issue; 
admits that the parish committee did make and sign the certificates 
annexed to the petition ; but denies that the said city is, in any way or 
manner, bound to the plaintiff or to any other person or persons whom- 
soever for the payment of the said certificates, or either of them, or for 
the pretended debts alleged to be covered by the said certificates. 

The Court below rendered judgment in favor of the plaintiff for the 
whole amount claimed, except for the sum of twenty-four dollars as per 
warrant No. 500, the plea of five years prescription, as to that amount, 
being sustained; and from the said judgment the defendant has. 
appealed. 

It is sufficiently shown that the plaintiff, D. Penniston, is the bona fide: 
owner and holder of the certificates, which were regularly issued, drawn 
and authorized by the parish committee of Jefferson, approving certain 
bills due by the whole Parish, and setting forth the proportion thereof 
due, to be paid by the city of Jefferson. 

It is also shown by the testimony of Jacob Miller, the Secretary of the 
Parish Committee, that the committee acts under the statute of the State 
of Louisiana, enacted in the year 1856. 

By the second section of the said statute, entitled ‘‘ An act authorizing 
the appointment of a parish committee by the several corporations, 
comprising the Parish of Jefferson ; the said parish committee is duly 
empowered and authorized to determine and fix the pro rata of contribu- 
tion of each corporation towards defraying the expenditures, bearing 
upon the whole Parish, also to examine and report upon all bills or claims. 
against the Parish. 

By the first section of the same act the City of Jefferson, in common 
with the other corporations, etc., comprising the Parish ef Jefferson, was. 
to be, and it must be presumed was, represented in the said parish com- 
mittee ; and the action of the said parish committee in determining and 
fixing the pro rata of contributions by each corporation, defraying the 
expenses bearing upon the whole parish; also, to examine and report 
upon all bills or claims against the parish, being within the sphere of its 
duties, carries with it the presumption of the validity and correctness of 
the certificates issued by it, which justifies the plaintiff in claiming from 
the defendant its pro rata of contribution of common parish liabilities for 
costs incurred in criminal prosecutions, for elections, Sheriff's fees, jail. 
fees, etc. 

It appears, however, by reference to the ordinance of the City of Jef- 
ferson, that all parish committee warrants, regularly drawn and authenti- 
cated by the Secretary of the parish committee, shall be submitted for 
approval to the finance committee; and, upon being signed by the- 
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chairman of said committee, the President is authorized to issue his 
warrant on the Treasurer for payment; and said Treasurer shall report, 
at each regular sitting, the warrants so drawn. 

This requirement has not been complied with, nor is it shown that the 
President, previous to the inception of this suit, had objected on a proper 
exhibition of the approval of the finance committee, signed by its chair- 
man and to issue his warrant, we should, therefore, have deemed the 
action instituted by the plaintiff premature; but, as this is not urged by 
the defendant, which sets the claim iteelf at issue, we think the plaintiff 
is entitled to relief. 

The liability of the defendant results from the statute, above referred 
to, and not from the action of the parish committte, whose province only 
it is to determine and fiz the pro rata of contribution by each corporation, 
ete. ; in other words, to liquidate the amount of its liability so that Art. 
1883, C. C., cited by the appellant, has no application whatever to the 
case before us. 

We sustain the judgment of the Court below. 

It is therefore ordered, adjudged and decreed, that the judgment of 
the lower Court be affirmed, the appellant to pay the costs of appeal. * 
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Epwarp Barxerr et al., Executors, ». C. E. Cate & Co. 


Where there is a special allegation of a tacit reconduction of a lease in the petition, and it is not 
traversed, it will be taken as true. 


‘{ PPEAL from the Sixth District Court of New Orleans, Leaumont, J. 
C. Roselius, for plaintiffs. W.H. Hunt, for defendants. 


Instzy, J. This is an action on a contract of lease; and thereupon 
the plaintiffs claim from the defendants the sum of three hundred and 
twenty dollars, exclusive of interest and costs. The said sum is represent- 
ed by two promissory notes, or part of a series of twelve notes, each for 
one hundred and sixty dollars, being the annual rent of certain property 
described in the petition, from the 1st day of November, 1861, to the Ist 
day of November, 1862, each note representing the rent of the premises 


for one calendar month; the notes sued on maturing respectively on the ~ 


1st day of October and the 1st day of November, 1862. 

The plaintiffs further represent that the said defendants still remained 
in possession of the leased premises, and that the said lease, by a tacit re- 
conduction, has been renewed from menth to month, and they ask for 
judgment for the said sum of three hundred and twenty dollars, with 
eight per cent. interest thereon on one-half thereof, from Ist October, 
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1862, and for the remaining half from 1st November, 1862; and they also 
pray for judgment for such other sum as may have fallen due for rent up 
to the time when such judgment is rendered, with the lessor’s lien and 
privilege, and for a provisional seizure. 

The defendants admit in their answer that they entered into the contract 
of lease, and that they executed the notes sued on; but they aver that 
they are entitled to a diminution of rent to the extent of two-thirds of the 
amount originally stipulated to be paid by them, and that they are justly 
liable to pay only one-third of the sum the said notes called for, from the 
1st day of May, 1862, up to the period of the termination of the said lease. 
They aver that the said diminution is due in consequence of the interrup- 
tion they have sustained in the occupancy and enjoyment of the premises 
leased, and in the prosecution of their business, by reason of the capture 
and possession of the city by the forces of the United States Government, 
and the changes in the population and trade of the city; and it is only in 
accordance with the usage universally adopted in this city, with regard to 
leased property, and in conformity with law and equity, and they pray 
for relief accordingly. 

This case, with two other similar cases, were submitted to a jury, which 
was to render a separate verdict in each case, and the said jury rendered 
its verdict as follows : 

‘¢ We, the jurors, agree that, by diminution of one-third, the sum of two 
hundred and thirteen dollars and thirty-five cents be paid by the defen- 
dant, with interest on it.” 

The Court, having set aside the verdict and granted a new trial, after 
hearing pleadings, evidence and counsel, rendered judgment in favor of 
the plaintiffs and against the defendants, for one hundred and sixty dol- 
lars, with interest at the rate of eight per cent. on eighty dollars, 
respectively, from the first day of October and November, 1862, until 
paid ; and for the further sum of two thousand and eighty dollars, with 
eight per cent. interest on each sum of eighty dollars from the first day 
of September, 1862, and from the first day of each month from January 
to December, 1863, and from January to December, 1864, and from the 
first January, 1865, all until paid, and costs of suit ; and the said defend- 
ants to be entitled to a credit of whatever sums they may have paid to 
the United States military or other authorities, upon their exhibiting the 
proper vouchers. 

There is no evidence in the record to show that the defendants retained 
the possession of the leased premises, after the expiration of the lease 
which is exhibited ; but, as it is specially alleged in the petition that the 
lease declared on, had, by a tacit reconduction, been renewed from 
month to month, and this allegation is not traversed by the answer, it 
must be deemed true. 

The Court below (on what proof we know not) reduced the plaintiffs’ 
claim by one-half; but, as the plaintiffs do not complain of this, we 
cannot perceive on what legal or equitable grounds the defendants 
ll 
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should, the more particularly, as they may deduct from the amount of ~ 
the jndment whatever sum they may have paid to the United States. 
military or other authorities, upon their (the defendants) exhibiting the 
proper vouchers. 

It is therefore ordered, adjudged and decreed, that the judgment of 
the lower Court be, and the same is hereby affirmed, the costs of appeal 


to be paid by appellant. 





Tue Same v. P. O’DonneELL. 


Iustzy, J. The features of this case are very similar with those in the 
case of the same plaintiffs v. C. EF. Cate & Co., just decided, and for the 
reasons therein assigned : 

It is ordered, adjudged and decreed, that the judgment of the Court 
below be affirmed, at the costs of appellant. 


Tue Same v. F. NEWHALL. 


LasavveE, J. In this case, involving the same facts and defence as in 
the case of same plaintiffs v. C. E. Cate & Co., No. 556, in this Court, just 
decided, it was agreed by counsel that one decision should govern; con- 
sequently, for the reasons given in said case, No. 556, in the opinion of 
this Court, just delivered, the judgment appealed from must be affirmed. 

It is therefore ordered, adjudged and decreed, that the judgment of 
the District Court be affirmed; and that the defendants and appellants 
pay costs of this appeal. 








J. McCuiEenpon v. Kemp, Sheriff. 


A submission is a covenant by which persons who have a lawsuit or difference with one another, 
name arbitrators to decide the inatter, and bind themselves, reciprocally, to perform what shall 
be arbitrated. 

A submission must be reduced to writing. 

So long as the Sheriff’s sale of the property is not set aside by a judgment of the Court in a direct 
action, he may invoke that title against the seizure of it by the defendants in injunction. 


PPEAL from the Fourth District Court of New Orleans, Price, J. 
Dugué & Dreux and Russell, for plaintiff. 


_D. N. Hennen, for defendant.—Plaintiff enjoins seizure by Sheriff against 
a third party, on the ground that he, plaintiff, is the owner of the 
property. He sets forth that title. Defendant answers, and alleges ' 
nullity of plaintiff's title, and prays judgment decreeing its nullity. 
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A jury is sworn to try the issues joined, and the points as they present 
themselves are these : 

1. Is it the Sheriff's return or his deed that is the proper evidence of 
his acts under the writ ? 

2. Can the Sheriff make seizure after expiration of his writ, under a 
copy of the original retained, under the acts 1855 ? 

8. Must not a sale at twelve months’ credit, ‘for what it will bring,” be 
for a serious price, or one having a proportion to the value of the 
property ? 

For the validity of a Sheriff's sale it is essential to show a Judge’s writ 
and return. 9 A. 271, Curl v. Miles. 

It was attempted to show a return by Mr. Childress’ testimony. But it 
does not appear what that return is, whether the property was seized be- 
fore the expiration of the writ, etc., ete. On the contrary, it appears by 
his testimony, that the Sheriff kept copy for the ‘‘purpose of completing 
the seizure.” 

The Supreme Court say (13 A. 451, Hyman v. Bailey), that the Sheriff's 
deed is not ‘‘ of itself a title translative of property.” We must look to 
the return to know what was done under the execution. 8 A. 138, Dede vy. 
Boguille; Davis y. Wilingen, 5 A. 584. 

If the Sheriff retained a copy of the writ of fi. fa., which expired in 
September, 1855, non constat by any evidence as to contents of the last 
return, that the seizure was made under the original writ: if made under 
the copy it was illegal. 14 A. 65, Fulson v. Anderson. 

But the testimony of Childress shows that the Sheriff retained a copy 
for the purpose of making a seizure ; the writ then being expired, the 
Sheriff was without authority to make any seizure (14 A. 65), and the 
adjudication to McClendon is a nullity. The act of 1855, p. 253, did not 
authorize more to be done under a copy than could be done under the 
original; under the original writ the seizure after return day was a nullity, 
ergo, under the copy equally so. 

At the time the Sheriff made the sale, November, 1855, he had no 
authority to make the sale, for aecording to Childress’ testimony the 
seizure had not been made before the expiration of the return day, but was 
made, consequently, under the copy which he (the Sheriff) retained, for 
the purpose of making the seizure. 

It is clear, if the Sheriff had no authority, he could make no title ; that 
he had none is clear from the authority cited. (14 A. 65). 

What a Sheriff does when he has a writ (authority) in his hands may 
be presumed to be legally done ; but his authority or writ cannot be pre- 
sumed. 5 Little (Kentucky) Reports, 19 Budd v. Johnson. 

If it be insisted that the recitals in the Sheriff’s deed shall supply the 
return to the writ, then it appears from that deed (pp. 8, 12) that the 
property on the sale at twelve months’ credit was not advertised properly. 
It should have been stated that the bond would bear interest. See 10 
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Bob. p. 31, Wright v. Higginbotham; and the irregularity preceding the 
sale affects it with the vice of nullity. 

Further, it does not appear that the seizure and sale was made on a 
copy of writ retained under act of 1855, by any recitals in the deed; the 
contrary appears. 

The adjudication to McClendon has a radical defect. As asale, it is 
defective in that which constitutes the essence of the contract, to wit, a 
price. Itis true that at this second adjudication the property must be 
sold for ‘‘ whatever it will bring;” (C. P. 682); but still it must ‘‘ bring” 
a price ; if not, it is obvious there is no sale. Now there is no price unless 
there be a serious price ; that is, a sum bearing some proportion to its 
value; not an infinitesimally small price, that it could never enter into the 
mind of either the seller to receive or the buyer to give. In such cases 
they do not seem to consent. C. C. 2439. See Pothier, vente 319. Wood 
v. Hennen, 9 A. 264. 

There are several kinds of price : the ‘‘ juste prix,” and the ‘‘vil prix,” 
and one so low as to give rise to lesion, but still there is a price; a third 
category is one where the price is purely illusory. There is, morally, no 
price, no proportion to the value. . 

The case in question. It is true, there is no lesion in judicial sales; (C. 
C. 1863), but lesion is founded on the hypothesis that there is a price, 
although that price be a ‘‘ vil prix.” Our argument is, there is no price. 

Farther, gross inadequacy of price avoids a sale, and is evidence of 
fraud. 5 Porters (Ind.) Reports, p. 213 and authorities there quoted. 
And our bill of exceptions (p. 36) is well taken to the refusal of the Judge 
to so instruct the jury. See also3 A. 536, Ross v. Ross. 

This case evidently comes within the provisions of Art. 21 of Civil 
Code, authorizing the Judge to decide according to equity when there is 
no precise law. It would seem to be most inequitable for the plaintiff, 
under the circumstances of this case, where property admitted at time of 
the sale to be worth $10 an acre or $5,990, is sold at twelve months’ for $50. 

No direct action is necessary to annul that which has no legal existence; 
but if it were, the issue was madeand tendered by the defendant’s answer. 
Under our practice, no application being permitted, plaintiffs are sup- 
posed to join issue on the matters set upin the answer. (Hennen’s 
Digest, p. 1178 2 10). 

To obviate this consequence, plaintiff have excepted to the matters set 
up in the answer of the nature of a reconventional demand, and not have 
allowed the jury to be sworn to try the issues that had been joined between 
the parties. See 14 A. 390, Sharp v. Bright. 





Irstzy, J. This is an injunction suit by way of third opposition. 

The plaintiff claims to be the owner of certain lands described in his 
petition, purchased by him at a sheriff’s sale, made on the third day of 
November, 1855, under and by virtue of a writ of fi. fa., issued from the 
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Fifth District Court of New Orleans, in the suit of. Hugh McDooling vy. The. 
New Orleans and Nashville Railroad Company. 

He further represents that, notwithstanding his ownership of the said 
property, the said Hugh McDooling, the plaintiff in said suit, has illegal- 
ly and wrongfully caused a pretended writ of fi. fa. to be issued from the 
said Fifth District Court of New Orleans, in the said suit, against the sai: 
New Orleans and Nashville Railroad: Company, directed to the Sheriff of 
the Parish of St. Helena, who, in pursuance thereof, has wrongfnlly and 
illegally seized upon, and offered for sale, and will sell on the 3d day of 
May, 1856, the said lands belonging to the said petitioner, to his great 
loss and injury, unless restrained by injunction. 

He claims three hundred dollars damages for the wrongful and illegal 
seizure of his said property. ; 

A mandate of injunction was granted, as prayed for. 

Previous to the filing of his answer, the defendant filed an exception, 
to the effect that the matters in controversy in this suit were submitted for 
decision by the plaintiff, J. McClendon, and by the consent of the defen- 
dant to Alfred Hennen, who, after taking the same into consideration, de- 
cided the same against the plaintiff and in favor of the defendant, as ap- 
pears by the written statement, on record, of Penn & Martin, the counsel 
for the plaintiff ; and these defendants pleaded the said judgment and de- 
cree of the said Alfred Hennen, in favor of the defendant, as a peremptory 
execution, and pray for the dismissal of the plaintiff's action, which ex- 
ception was properly overruled, because the alleged agreement to submit 
was not in writing, as is required by Arts. 3066, 3067 La. Code. NW. Ragquet 
v. Carmouche, 3 A. 133, 

The defendants then filed their answer, pleading the general issue, and 
averring that the plaintiff has no just and legal title to the property 
claimed; that the titles set forth by the plaintiff are illegal, and that the 
same were obtained by fraud. They subsequently filed, by leave of Court, 
an amended answer, specifying thereby the irregularities, defects, illega- 
lities and frauds pleaded in the original answer, and say that the Sheriff 
had no legal fi. fa. in his hands when he made the seizure and sale of the 
lands in controversy, and was without authority to sell, as the writ of fi. 
fa., originally void, illegal and informal, had expired, and was of no avail 
to make the sale ; that the said Sheriff never gave any notice of demand 
of payment of the defendant on the writ of fi. fa., nor any notice of 
seizure of any property, nor required any property to be pointed out to | 
him for seizure; nor did he ever make any legal and valid seizure of the 
tracts of land; nor did he ever give notice to appoint appraisers of the 
property seized; nor was the same ever legally appraised; nor were any 
legal, correct, descriptive advertisement of the property made and posted 
up, as required by Jw; and the said illegal sale was made without a cone- 
pliance of any of the legal formalities, etc. 

They further represent that the said property was illegally offered for 
sale, because there was no bidders at the time and place of selling the 
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same, and there could be no sale for want of bidders; and further, that 
the property was worth ten thousand dollars, and that the pretended bid 
of the plaintiff of twenty-five dollars was no bid at-all, as it was not pro- 
portionate to the value of the property; that there was a combination with 
others, by the plaintiff, to obtain the said land for a mere nominal bid; 
and the sale of the same was not legal, fair and upright, and the same is 
against good conscience and equity, and that the whole proceedings are 
null and void. 

A motion was made by the plaintiff to strike out that portion of the 
defendant’s answer seeking to attack, collaterally, the alleged nullities. of 
the sale by the Sheriff to the plaintiff, upon the ground that the said 
nullities, if any exist, are relative, and cannot be attacked without making 
all the parties to the said transaction parties to the suit. 

That it is only by a direct action of nullity that said irregularities can 
be inquired into. The Court overruled the motion and decided that it 
would more properly come up whenever the defendant should offer testi- 
mony in support of the averments in his answer; and, subsequently, 
when evidence was so offered, it was objected to by the plaintiff, but 
was received by the Court. The plaintiff’s bill of exceptions to the ruling 
of the Court is found in the record. 

Before submitting the case to the jury, the plaintiff requested the 
Court to charge it, and the defendant asked that the charge be reduced 
to writing ; whereupon the Judge charged: 

1. That the only question for the consideration of the jury was whether 
or not the plaintiff was the owner of the property seized at the time of 
such seizure ; and that, if they believed, from the evidence, that he was 
the owner of the same property, at the date of the seizure, then they 
should find for the plaintiff. 

2. That the Sheriff in making the sale was presumed to have done his 
duty ; if the jury believed, from the evidence, that he was acting under a 
fi. fa., legally issued, or a certified copy of the same; and that the jury 
are not to infer fraud or collusion from the fact that the price bid at the 
second offering of the property bore no proporiion to the real value of 
the property sold. 

3. That the Act No. 199, approved March 15, 1855, is not repealed by 
the Act No. 337, approved March 16, 1855; but they must be construed 
together, so that no clause, sentence or word in them be superfluous, 
void or insignificant. 

4, That the sale to the plaintiff by the Sheriff could not be attacked 
collaterally, unless the jury believed from the evidence that the same was 
fraudulent and simulated. 

‘ 5. That the declarations of the Sheriff, in his deed of sale to the plain- 
tiff, are to be regarded as true, unless rebutted by céunter-evidence. 

A bill of exceptions, taken by the defendant to this charge, is also 

found in the record; but, in this Court, the only part of the charge 

objected to was that in paragraph two: to the effect that the jury were 
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not to infer fraud or collusion from the fact that the price bid at the 
second offering of the property bore no proportion to the real value of 
the property sold. 

The charge objected to was evidently correct, although, if no fraud or 
simulation appeared in the sale to the plaintiff, it was unnecessary to 
enquire into any ground of nullity. It was simply incumbent on the 
plaintiff to adduce, as we think he has done, sufficient legal evidence to 
raise, in regard to the sale to him, the presumption omina rect acta; 
and this we think he has done, so far, at least, as to protect him from a 
direct seizure of the property in his hands, by the same plaintiff, in the 
the identical suit, in and under which his title was derived. So long as 
the Sheriff’s sale of the property is not set aside by a judgment of the - 
Court, in a direct action, he may invoke that title against the seizure of 

“it by the defendants in injunction. Lawrence v. Birdsall, 6 A. 688. 

We find no error in the judgment of the Court which reserves to the 
defendant any right he may have to claim the nullity of the sale ina 
‘direct action, and it is therefore unnecessary to pass upon the bills of 
exception filed in the suit. 

It it is therefore ordered, adjudged and decreed, that the verdict of the 
jury and the judgment of the Court below be affirmed; the costs of 
appeal to be paid by the appellant. 











E. T. Parker, Syndic, v. JosepH GRELIER, AND JOSEPH GRELIER, Plain- 
tiff in Rule, v. E. T. Parker, et. als. 


The debtor is entitled to the amount received over and above what is due by him on the judgment 
at a Sheriff's sale on execution; and no stipulation which the Sheriff may make with the pur- 
chaser shall estop him from claiming it. 


PPEAL from the Second District Court of New Orleans, Morgan, J. 
Hunt &° Denegre, for Sheriff Parker. Bonford and Leggett & Red- 
mond, for Grelier. Frank Haynes, for A. & X. Bernard, warrantors. 


Lasavuve, J. On the 26th June, 1860, Parker obtained.an order of 
seizure and sale against certain mortgaged lots of Joseph Grelier, and, 
after the legal advertisement, E. T. Parker, Sheriff, adjudicated the 
said property to Auguste Bernard for $5,350, payable cash, and which he 
acknowledged to have received. Auguste Bernard, the purchaser, exe- 
cuted a bond, or obligation, as follows : 

‘*We, Auguste Bernard, as principal, and Xavier Bernard, as security, 
are held and bound unto E. T. Parker, syndic of insolvency of Esther 
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Coivelle, in the sum of $590 92, for which we bind ourselves, our heirs 
and administrators firmly by these presents. 

New Orleans, September 19th, 1860. 

Now the condition of this obligation is such that whenever said syndic 
shall erase the tacit mortgage in favor of the minor Louis Roy, surviving 
child of Felician Roy, which exists on the lot of ground and improvye- 
ments, purchased by Auguste Bernard, at the sale of E. T. Parker, 
syndic, v. Joseph Grelier, No. ——, of the docket of the Second District 
Court of New Orleans, then and in that case this bond shall have full 
force and virtue, otherwise to be null and void.” 

On the 20th February, 1861, Joseph Grelier, the seized debtor, ob- 
tained a rule upon E. T. Parker, the Sheriff, syndic ex-officio, to show 
cause, on 25th February, 1861, at 10 o’clock, a. m., why it should not be 
decreed that he pay over to the appearer, the sum of $634, with interest, 
from 7th August, 1860, said amount being the surplus of proceeds of sale 
of appearer’s property, situated at the corner of Harmony and Magazine 
streets, in the Fourth District of this city, sold on said date, under an 
order of seizure and sale, issued at the suit of said syndic, against ap- 
pearer, case No. 16,919 of this Court. 

E. T. Parker answered, in substance, that no part of said sum came in 
his hands, but that the same was retained by Auguste Bernard; and that 
said Auguste Bernard and his security, Xavier Bernard, are liable, in 
solido, to pay said sum, in case it be determined that the plaintiff, in this 
rule, is entitled thereto, ete. He concluded by calling in warranty the 
said Auguste and Xavier Bernard. Auguste Bernard answered, in sub- 
stance, that he was ready to pay whenever the tacit mortgage referred to 
was erased. 

The District Court ordered that the rule be made absolute, and that 
E. T. Parker, Sheriff, ex-officio syndic, pay to Joseph Grelier $634, with 
legal interest, from the 7th August, 1860, till paid; and that E. T. Parker, 
syndic, have same judgment against Auguste and Xavier Bernard, in 
solido. 

Auguste Bernard and Xavier Bernard took this appeal. 

The said E. T. Parker declared, in the act of sale of the property, that 
he received the whole amount in cash; and it is not disputed that the 
excess, claimed by Joseph Grelier, was coming to him, and he has 
nothing to do with the bond in question ; that is a matter between E. T. 
Parker, syndic, and Auguste and Xavier Bernard. 

We have found no evidence in the record showing that E. T. Parker, 
syndic, had fulfilled the condition of the bond; and, until he does com+ 
ply with that part of his obligation, he cannot recover. The judgment, 
therefore, rendered against Auguste and Xavier Bernard, in favor of said 
Parker, is erroneous. 

It is therefore ordered and decreed, that the judgment of the District 
Court be affirmed, so far as it makes the rule absolute; and decrees that 
E. T. Parker, Sheriff, to pay to Joseph Grelier the sum of $634, with 
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interest. It is further ordered and decreed, that that part of the judg- 
ment decreeing Auguste Bernard and Xavier Bernard to pay same judg- 
ment to E. T. Parker, syndic, be annulled and reversed. It is further 
ordered and decreed, that there be a judgment of nonsuit in favor of said 
Auguste Bernard and Xavier Bernard against said E. T. Parker, syndic; 
and that said E. T. Parker pay costs in both Courts. 








Prerre DEvVERGES v. His CREDITORS. 


With the exception of special privileges, which exist on immovables in favor of the vendor, of work- 
men and furnishers of materials, as declared above, the debts privileged on the movables and immo- 
vables generally, ought to be paid, if the movables are insufficient, out of the products of the 
immovables and slaves belonging to the debtor, in preference to all other privileged and mortgaged 
creditors. The loss which may then result from their payment must be borne by the creditor whose. 
mortgage is least ancient, and so in succession, ascending according to the order of the mortgages, 
or by pro rata contributions where two or more of the mortgages have the same date. 

When the debts privileged on the movables and immovables cannot be paid entirely, either because 
the movable effects are of small value, or subject to special privileges which claim a preference, or 
because the movables and i bles together do not suffice, the deficiency must not be borne 
proportionally ng the debtors, but the debts must be paid according to the order established 
above, and the loss must fall on those which are of inferior dignity. 








PPEAL from the Second District Court of New Orleans, Morgan, J. 
L. Castera and G. LeGardeur, for B. Soulie, syntlic and appellant.— 
In her opposition Mrs. de St. Ronies contended that the note, for securing 
the payment of which the special mortgage of 1855 had been granted, 
was in her possession and still unpaid; that if the mortgage ever was 
canceled, the cancelment of it was erroneous and wrongful, done without 
her knowledge, either through error or collusion, and was, therefore, null 
and void; and the Court maintained her opposition upon the ground that 
‘* the note was still in her hands; that it had never been paid nor can- 
celed; that the mortgage, it is true, had been erased on the books of the 
Recorder; but there was no proof that she had authorized such erasure.” 
In other words, in a case where the acts of two public officers, the Notary 
and the Recorder, were assailed, the Court, in violation of the legal pre- 
sumption omnia rité acta, shifts the burden of proof from the party who 
assails, to the innocent third parties who defend, the correctness of these 
acts. This is manifestly erroneous. 

In the case of Delavigne, syndic, v. Gaiennie and others, 11 Rob., p. 175, 
this Court said: ‘‘ Under our laws, the principle of publicity of mortgages 
is important and inviolable; it is the basis upon which the rights of mort- 
gage creditors rest, and the source from which they are derived: and, 
were we to recognize that, with regard to third persons, strangers to 
anterior judicial proceedings, erasures of mortgages, apparently legal and 
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sanctioned by a judgment of a Court of competent jurisdiction, can be 
enquired into and successfully disputed; and that such mortgages can be . 
reinstated with all their previous and anterior effects, there would result 
the greatest confusion in our system of mortgages; no reliance could be 
placed on the certificates of their Recorders; no man would dare to tran- 
sact any business in which this contract would be the basis of the tran- 
saction; and our laws upon this subject, instead of being a protection to 
honesty, and a beacon to our citizens in one of their most ordinary tran- 
sactions of life, would be used as a means by which frauds could be suc- 
cessfully practiced, or as snares to the unconscious and unwary. We 
cannot sanction the doctrine adopted by the judgment appealed from, by 
which, as Duranton says, the principle of the publicity of mortgages is 
violated in its consequences; and we conclude that the Judge a qué erred 
in reinstating the plaintiff’s judicial mortgage, in its effects against the 
rights acquired, since its erasure, by the appellant. 

In the case of Kemp v. Rowly, 2 A. 318, your predecessors held that the 
release of a mortgage in favor of a minor by the tutor who acknowledges 
payment, though fraudulently, was good and valid in favor of third par- 
ties, and said: ‘‘The reasons of the Court in the case of Delavigne v. 
Gaiennie (above quoted) have a direct application to the facts in this case, 
‘and were a contrary doctrine established, the purpose of the laws con- 
cerning the recording of mortgages would be completely frustrated.” 

In Adie v. Anty, 5 A. 633, this Court again said: ‘‘ The argument of the 
plaintiff is that the want of reinscription cannot be attributed to the fault 
of the creditors. But, in our opinion, this argument is unsatisfactory. 
The judicial mortgage exists and has vitality only by inscription. It is 
this which gives the public notice, and establishes alien against third 
persons. If there be no inscription, there is no judicial mortgage. It is 
not what the Recorder ought to or might have done, but what he does, 
that we must look to in order to ascertain the rights of parties. If the 
public record is considered as the sole standard by which those rights are 
to be determined, the community can always know with certainty what 
conventional or judicial mortgages exist on a man’s property, and can 
deal with him securely. But if, instead of looking to the record, Courts 
let in proof of unsuccessful diligence of the creditors to get his mortgages 
recorded, and the remissness or fault of the public officer, all the security 
and certainty contemplated by our registry system is gone, and a wide 
door is opened to injustice and frauds. The remedy of the creditor who 
loses his rights by want of proper inscription is against the officer, in 
damages. His fault or fraud is not to be visited upon the public.” 

2. The syndic, following the express provisions of the Code and the 
ruling of this Court in the case of Devron vy. His Creditors, 11 A. 482, had 
applied the proceeds of the mortgaged property to the payment of the 
privileges in the order in which the property was mortgaged, commencing 
with the most recent and ascending to the most ancient. But this mode 
of contribution was objected to by Mills, Judson & Co. upon the ground 
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that ‘‘conventional mortgages in due form upon different things, are of 
equal dignity, irrespective of their dates”; and the lower Court, adopting 
their views, ordered ‘‘ that their opposition should be maintained so far 
as it relates to the mode of contribution among the mortgage creditors, 
and that the mode of distribution of the tableau be so changed that, after 
exhausting the proceeds of movables and unencumbered immovables, the 
several properties mortgaged must contribute pro rata towards the dis- 
charge of what remains to be paid of the general privileges, senior mort- 
gages on the same property being preferred to those of more recent date, 
and mortgages of the same date on the same property being made equally 
subject to a pro rata loss. 

In coming to that conclusion, the lower Court evidently disregarded 
the provisions of Arts. 3236 of the Civil Code, and overruled the inter- 
pretation placed upon them by this Court in the case of Devron v. 
His Creditors.” 


J. Magne, for F. Rowmieu.—1. The mortgage was regularly erased on 
the mortgagor presenting to the notary the mortgage note; and this is 
conclusive as toinnocent third parties. 

Again, an act cannot be declared null and void, collaterally, particu- 
larly as to third parties. It is said that the insolvent being the agent of 
the widow, he availed himself of that situation to erase fraudulently that 
mortgage. But this pretended fraud of the insolvent is a mere surmise, 
unsupported by any evidence; and then, the fact, were it proved, could 
not help her in this case, for this obvious reason, that, whenever out of 
two persons one must suffer, it is the one who is in fault which must suffer, 
and not the one who is not in fault. Walkerv. Cassaway, 4 An. pp. 19, 20. 

But there is another legal ground which renders the pretension of Widow 
St. Romes untenable. The note came to the hands of the mortgagor, as 
shown by the certificate of erasure of the notary; nay, as shown by the 
testimony of the notary and of Foulon, it appears not only that the 
note was in the hands of Deverges, but that the mortgage was erased with 
the consent of said Widow St. Romes. Now, the note having come to 
the mortgagor’s hands, the debt was ipso facto extinguished, and the mort- 
gage gone. ©. OC. 2126, 3251, 3252, 3374, par.4. 1 Hen. Dig. (new ed.) 
p. 959, No. 10, p. 960, Nos. 15,17. Hilly. Hall, 4 Rob. 416. ©. ©. 2214. 
Peeis vy. Wilson, 19 La. 480. LeBeau vy. Glase, 8 An. 474-477, and autho- 
rities quoted there. 

IL. The pro rata system, which was adopted by the District Judge, con- 
trary to the decision of the Supreme Court, in the leading case of Devron 
v. His Oreditors, 11 An. 482, is (in our humble opinion) erroneous and in 
direct opposition to the principles of the law of mortgages embodied in 
our Codes. 

Article 3236 C. C. reads thus: ‘‘With the exception of special privileges 
which exist on immovables in favor of the vendor, of workmen and fur- 
nishers of materials, as above declared, the debts privileged on the mova- 
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bles and immovables generally, ought to be paid, if the movables are 
insufficient, out of the product of the immovables and slaves belonging 
to the debtor, in preference to all other privileged and mortgage credi- 
tors. The loss which may then result from their payment must be borne 
by the creditor whose mortgage is least ancient, and so in succession, 
ascending according to the order of the mortgages, or by pro rata contri- 
butions where two or more of the mortgages have the same date.” 

This language is clear and conclusive, and in strict accordance with our 
theory of mortgages: ‘‘ qui prior est tempore, potior est jure.” C. C. 3297. 

Under the old French law, this principle was admitted without contra- 
diction: ‘‘ C’est véritablement une regle premiere et principale says Bas- 
nage, que le plus ancien créancier doit étre mis le premier en ordre: qui 
prior est tempore, potior est jure. L. Generaliter D. qui pot. in pign. 
hab.; Basnage, Traité des Hypothéques, vol. 2, p. 17; Pothier des Hypo- 
theques, 33; 7 Pothier’s Pandects, p. 400.” 

The Napoleon Code, from which our mortgage laws were taken, does 
not contain any express provision like the one embodied in our Art. 3236; 
but it is so clearly a deduction or corollary from the principles of the 
hypothecary law, that it was adopted by the most eminent jurists and 
commentators there, and acted upon and sanctioned by the tribunals as 
good law. Grenier, Traité des Hypothéques, vol. 1, p. 376 et seq., fully 
elucidates this subject; and he emphatically says that he cannot conceive 
how a contrary opinion could ever have come across the mind of any 
jurist. Troplong, Hypothéques, vol. 3, p. 325 et seq., adopts the same 
doctrine, as well as Battur Traité des Priviléges et Hypothéques, vol. 4, 
p. 206, No. 669. 

In the case of Broussous v. Ignon, 21 Sirey, p. 360, the Cour de Cassation 
held that where a general mortgage, anterior to all the special ones, reduces 
the proceeds of the sale in such a way that all the special mortgages can- 
not be paid in full, the price of the property more recently mortgaged is 
to be first taken, and so on going up. 

**In the concurso of several creditors having, every one of them, a 
special mortgage on different immovables, with a creditor having a 
general mortgage anterior to all the special ones, the immovables subject 
to special mortgages must contribute to the payment of the general mort- 
gage creditor, according to the date of their respective inscriptions or 
registry, beginning by the last one. The last registered creditors cannot 
require that the general mortgage be taken pro rata on all the immovables, 
without heeding the date of their registry.” Gazard v. Grimal et al., Cour 
de Riom, 31 Sirey 2 Partie, p. 310. Same decision, in Clereau v. Bonot, 
Poiters, 30 Dalloz, 2 part, p. 125; Leroy v. Besson, Cassation, 30 Dalloz, 1 
part, p. 304 ; Bouton v. Bouvier, Aix. 1834, Dalloz, 2 part, p. 124 ; Morange 
v. Deschamps, Cassation, 1847, Sirey, 1 part, p. 830. 

All these decisions, although rendered in cases where it was a first 
general mortgage which had to be paid, instead of privilege charges, as 
is the case here, are, however, strictly in point; because, in a concurso, the 
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anterior general mortgagors, like the privilege creditors, must be first 
paid any how ; and that, in both cases, the only question is: how is the 
sum necessary to pay the same to be assessed? Or, in other words, 
‘‘ whether it is to be taken out of the proceeds of the property specially 
mortgaged, indiscriminately and pro rata, or out of the proceeds of 
the same property, beginning with the more recent mortgages and going 
up according to the dates of their registry ?” 

Hence, we think, to be justified in drawing the conclusion, that the pro 
rata system being rejected in France, it ought to have been rejected here 
also, under the old Code ; because the mortgage laws of France are the 
same as the mortgage laws of Louisiana were under the old Code (1808), 
and up to 1825. 

It appears, however, that the pro rata system prevailed here under our 
old Civil Code, as is shown by the case of Delor v. Montegut, 5 M. R. p. 
468. So that there was a diversity of jurisprudence under the same 
written laws. So that, again, supposing that the jurisprudence in France 
had been favorable to the pro rata system, it could not shake our position, 
for this obvious reason : that Art. 3236, and various Articles of the Code 
of Practice, enacted, in 1825, were not to be found before in our legisla- 
tion, and are not to be found up to this very day in the French legisla- 
tion, and that these new provisions are conclusive in our favor. 

A brief review of the adjudicated cases on which our adversaries rely 
cannot be considered as out of place nor devoid of interest. 

The cases of Delor v. Montegut, 5 M. 468, and Goforth v. His Oreditors, 6 
M. 519, were rendered in 1818 and 1819, under the old Code ; and, we 
verily believe, that the jurists who amended the Code in 1824, inserted 
that very Art. 3236, for the express purpose of correcting the erroneous 
interpretation of the old Code on that point. 

Some time after the promulgation of the new Code of 1825, in which 
Art. 3236 was engrafted, the same question of contribution arose again, in 

the case of Dreux v. His Creditors, 7 N. 8. 685 and seq.; the Court, 
through Judge Porter, admitted that Art. 3236 of the new Code, estab- 
lished a principle contrary to the pro rata system ; but, inasmuch as the 
insolvency had taken place, and the rights of the creditors before the 
Court had been acquired, previous to the amendment (3236), introduced 
in the Code of 1825, the case was decided in conformity with the anterior 
law as applied in Delor v. Montegut, and the Court, going on, said : ‘‘ The 
other question, whether the mortgage creditors should contribute ratably 
to the costs in case of a failure of movable property, is not settled by any 
positive provision of our law, previous to the amendments to our late 
Code. In the case of Montegut v. Delor, it was decided in this Court that 
the mortgage creditors should contribute pro rata to the costs. This 
decision we think correct under the law as it then stood ; and, as this 
_ case does not come within the change lately made by the Legislature, it 
should receive a similar decision.” 

In Janin v. His Oreditors, 10 La. 554, Art. 3236 C. C., was not invoked, 
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not mentioned ; the point was not made, not even suggested ; and the’ 
case was decided merely on the previous decisions of Delor v. Montegui 
and Goforth v. His Oreditors, rendered under the old Code. © 

The case of Monbouchet’s curator v. Ferrand, 18 La. 373, is not applica- 
bie ; it decided merely that a purchasing creditor retaining the price, is 
bound to refund or pay over his share of the law charges of an insolvent 
estate ; non constat that he was not the only creditor, or even that he 
was a mortgage creditor. 

In Cazeau v. His Oreditors, 6 Rob. 268, there was no mortgage creditor, 
no real estate ; and the case passed only upon the conflicting pretensions 
of privilege creditors on movable effects. 

So that from the promulgation of the Code of 1825 and up to June 
1856, when the case of Devron v. His Creditors, was presented for adjudi- 
cation, a single solitary case, Janin v. His Creditors, came before the 
Supreme Court, in which application could have been made of Art. 3236 
C. C., and no mention of it was made by neither Court nor counsel ; and 
the Court decided the case merely and exclusively according to the two 
aforementioned decisions rendered under the old Code, and before the 
important amendment introduced into our Legislation in 1825, had been 
enacted. 

We say, then, without fear of contradiction, that so late as 1856, the 
point had never been made, and the change brought about by Art. 3236, 
C. C., never suggested to the Supreme Court. And so it was admitted to 
be the fact by the Supreme Court in June, 1856, in the case of Devron v. 
His Creditors, 11 An. 482, in which the principle for which we contend 
was, after a long and full investigation adopted, and the pro rata system 
rejected. Says the Court: ‘‘ We consider the provision of our Code 
clear and unambiguous, and that hitherto there has been any interpreta- 
tion placed upon the articles cited, which could weigh as an authority 
against what appears to us to be their obvious meaning.” P. 485. 

It was contended below that Art. 3236 C. C. applied, exclusively, to the 
different special mortgages lying on the same property. But the very 
text of the Article resists such an interpretation. Besides, it never was 
doubted that among the several special mortgages on the same property, 
priority of date gave priority of right. 

The old Code (1808) contained clear and positive provisions to 
that effect (page 452, Art. 2, p. 460, Arts. 39, 41, etc.); provisions. 
re-enacted in the new Code (1825) under Arts. 3247, 3360, 3362, etc. 
Then the enactment of Art. 3236 was unnecessary for that purpose ; but 
it was necessary to carry on the application of the same principle to 
special mortgages on several pieces of property, in consequence of the 
decisions rendered under the old Code. See also C. P. 684, 685, 682 to 
715. 

This, if we are not mistaken, leaves no room for doubt. Article 3236 
applies to special mortgages on different and separate property, 3297. 
‘‘ The creditors, whose inscriptions have been made on the same day, 




















NEW ORLEANS, FEBRUARY, 1866. 175 
Pierre Deverges v. His Creditors. 


(and it is not said on the same property) possess a concurrent mortgage.” 
C. C. 3821, qui concurrent tempore, concurrent jure. Hence the priority 
of inscription gives a priority of right generally. C. C. 3360, par. 3. 

Again, ‘‘ when it is necessary to reduce donations, in order to give to 
the forced heirs their reserved quantum, the reduction must be made by 
beginning with the last donation, and then, successively, ascending from 
the last to the first.” ©. C. 1495. 

‘Tf the donee has, successively, sold several objects of real estate 
liable to an action of revendication, that action must be brought against 
third persons, holders of the property, according to the order of their 
purchases, beginning with the last, and ascending in succession from the 
last to the first.” ©. C. 1505. 

‘“‘The purchaser (at judicial sales) against whom a suit is commenced 
by a creditor having a legal and judicial mortgage on the property of the 
debtor sued, may require the creditor to discuss the other property which 
the debtor has in his possession, and even that which he has alienated 
since the purchase, because the creditor, who has a general mortgage, can 
only act against the property of which his debtor has disposed in the 
order in which the alienations have been made, beginning at the most 
recent, and ascending to the most ancient.” C. P. 715. 

All which, by a close analogy, corroborates our right and sanctions our 
doctrine ; prior est tempore, potior est jure. 








Lasavve, J. B. Soulé, syndic of the creditors of the said insolvent, 
filed a tableau of distribution, on the 25th January, 1862. 

Various oppositions were filed to the said tableau; and our attention 
has been called particularly to the following objectionable parts thereof : 

The movables being insufficient to pay the debts privileged on the 
movables and immovables, the creditor whose mortgage was the least 
ancient, was made to contribute first to the loss resulting from the 
insufficiency. 

The ground of opposition is that the deficiency of movables to pay 
privileged debts should be charged pro rata on all the mortgage creditors. 

The said tableau being also silent, as to a mortgage in favor of Madam 
de St. Romes, to secure the payment of a note in her favor, for 
$12,988 95, secured by a mortgage, granted on certain property, on the 
2d March, 1855; the said Mistress de St. Romes opposed said tableau, 
alleging, in substance, that she is the holder of said note which is wholly 
due to her; that the mortgaged property has been sold by the syndic, 
who has failed to put her on said tableau as a mortgage creditor and as 
being entitled by preference to the proceeds, and that she has never 
released the said mortgage; and that, if any entry has been made on the 
books of the register of mortgages cancelling said mortgage, the samie 
was erroneous and made without her consent. She prayed that the pro- 
ceéds of the mortgage property be applied to the payment of said note. 
The Court sustained the said oppositions ; ordered that the deficiency 
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of movables to pay the debts privileged on the movables and immovables 
be charged pro rata on the mortgage ereditors, and that Mrs. de St, 
Romes should be also placed on the tableau as a mortgage creditor, to be 
paid by preference on the proceeds of the property mortgaged to her. 

The syndic and various creditors took this appeal. 

The question as to what mortgage creditors should contribute, in case 
of deficiency of movables, to pay debts privileged on. movables and 
immovables, depends on the interpretation of Arts. 3236 and 3237 of our 
Civil Code. Weare called, then, to review the decision by our pre- 
decessors, upon those two very Articles, in the case of August Devron vy. 
His Creditors, 11 A. 482. In that case, a majority of the Court (Judges 
Spofford and Lea dissenting) decided that the loss resulting from the 
deficiency of movables to pay debts privileged on movables and immova- 
bles, must be borne by the creditors whose mortgage is the least ancient, 
and so in succession, ascending according to the order of the mortgages. 
We are of opinion that these Articles have been correctly interpreted in 
that decision, and, consequently, that the judgment rendered below in 
this case is erroneous on that question. See the case of Succession of 
Thomas O’ Laughlin, lately decided, and not yet reported. 

It appears that the mortgage in question, in favor of Widow de St. 
Romes, was erased from the records of mortgages, on the 8th July, 1857, 
and that the mortgage note is still in the possession of Mrs. de St. 
Romes, apparently fully due and uncancelled. 

It is contended that Deverges, the debtor and mortgagor, came in 
possession of the mortgage note, went to the Notary before whom the 
act of mortgage had been passed, and asked the Notary to cancel the 
mortgage; and that the mortgage was accordingly erased. We have 
found in the record no satisfactory testimony in support of that asser- 
tion. We are referred to the statement or report of Walton, an auditor, 
wherein we find that said Walton says: ‘‘Now Joseph Lisbony, in his 
statement to the auditors, says that Pierre Deverges came to his office 
with this note, some time after its maturity, and asked him to cancel the 
mortgage, that, by virtue of Art. 3346 C. C., he did so, and granted a 
certificate to that effect; he further states that, through an oversight, he 
did not erase the name of the drawer.” This is not legal testimony 
before us. 

The opposition to Mrs. de St. Romes’ mortgage, relies entirely on a 
copy from the book of the recorder ef mortgages, showing an entry on 
the margin opposite the mortgage, as follows : 

** Eteinte et annullée conformément a l’article 3346 du Code Civil, et 
suivant le certificat de Jos. Lisbony, notaire, en date du 6 Juillet, 1857, 
et déposé ce jour en ce bureau. Nile-Orléans, 8 Juillet, 1857.” 

From this entry, it is contended that the mortgage of Mrs. de St. 
Romes was effectually erased and cancelled, and that she has now no 
right, as mortgagee, to the proceeds of the property so mortgaged to her. 

We must bear in mind that the mortgage [note is now unpaid and un- 
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cancelled, and in the possession of Mrs. de St. Romes, the payee and 
mortgagee, and negatives the fact that it has ever been exhibited to the 
notary according to Art. 3346 C. C.; and if the notary did grant the cer- 
tificate without the production of the note as paid, that certificate was 
unauthorized and null, and not binding on the mortgagee, and the era- 
sure of the mortgage thereupon by the Recorder might possibly not 
affect Mrs. de St. Romes’ rights, or at least itis a very important legal 
question, which we reserve. We are of opinion that the remanding of 
the case may afford the interested parties an opportunity to show, by 
legal evidence, that the certificate in question, of the notary, was pro- 
perly and legally granted. 

It is therefore ordered and decreed, that the judgment of the District 
Court be reversed, and the case be remanded to be proceeded in accor- 
ding to law and in conformity with this decision; Mrs. de St. Romes, 
appellee, to pay the costs of this appeal. 
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All parties interested in maintaining the judgment appealed from, must be brought before the Court 
in due form by the appellant. 


Where the appellant has failed to give bond in favor of all the parties interested, in maintaining the 
judgment, the appeal must be dismissed. 


PPEAL from the District Court of the Parish of Pointe Coupée, 

Reynolds, J. Singleton & Clack, J. W. Hardie & F. H. Farrar, for 
opponents. Clark & Bayne, for assignees of McKleroy & Bradford, and W. 
D. Winter, for Mrs. Stirling. 7. J. & W. H. Cooleyand H. M. Spofford, 
for McRae. 


Howe, J. A motion is made to dismiss the appeal taken by Brady, 
‘Gorman & Co., in this case, on the ground that all parties in interest are 
not parties to the appeal. 

The property, owned by C. F. & R. W. McRae, and seized herein, was 
sold at Sheriff's sale for $120,000, and on the trial of the various opposi- 
tions, this fund was, by the judgment appealed from (rendered June 30, 
1860), distributed as follows, viz: 1. The Clerk’s costs; 2. Sheriff's 
-costs for certain taxes; 3. To Mrs. M. C. Stirling, sundry claims acquired 
by her, viz : $5000, with eight per cent. interest, from November 4, 
1851 to March 5, 1859, the day of sale; $6,150, with eight per cent. interest 
from January 10, 1856, to same date ; $5,000, with eight per cent. interest 
13 
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from November 4, 1852, to same date; and $13,879 99, a judgment in 

favor of Burton and others; 4. Z. Porche, $16,000, with eight per cent, 
interest from February 1, 1853, subject to a credit of $3,080 on February 

1, 1855, and like sum on February 1, 1856; 5. Mrs. M. C. Stirling as 

assignee of J. Lallande, $46,699 96, with eight per cent. interest from 

April 21, 1858 to March 5, 1859, and $2,678 58, subject to a deduction of 

$2,759 58. 

The residue of the fund was then divided into two equal parts, and 
distributed among the individual creditors of R. W. McRae and C. F. 
McRae, as follows :. out of R. W. McRae’s half thereof; 6. To Gladden 
& Seixas $4,799 05, with five per cent interest from June 17, 1854, to March 
5, 1859, and costs; 7. J. T. Motlow $4,896, with eight per cent. interest 
from January 1, 1856, to day of sale. 

**Next in order of registry,” says the decree, ‘‘is the claim of Brady, 
Gormon & Co., bearing upon the interest of R. W. McRae; but as the fund 
or share belonging to R. W. McRae is already exhausted by the distri- 
bution heretofore, and there only remains the one-half belonging to C. 
F. McRae, after deducting the sums ordered to be paid for costs, and to 
Mrs. Stirling and to Zanon Porche, I do not,” proceeds the Judge, 
** consider it necessary to go into an examination of the question pre- 
sented as to the extinguishment of said claim.” He thereupon dismissed 

their opposition, and distributed C. F. McRae’s portion as follows: 8. To 
) McKleroy & Bradford $11,521 86, with eight per cent. interest from 
December 31, 1858 to March 5, 1859, with costs, immediately after Mrs. 
Stirling and Z. Porche; 9. To Thos. Claycomb, $322, with interest from 
May 8, 1854, if any of said fund exist; and 10. Whatever balance thereafter 
to C. F. McRae. 

Of those parties only Mrs. Stirling, Jos. Lallande, Hall, Rodd & Put- 
nam, McKleroy & Bradford and C. F. McRae, are cited as appellees. The 
Clerk, the Sheriff, Z. Porche, Gladden & Seixas, J. T. Motlow and Thos. 
Claycomb, have not been made parties to the appeal. Two of them, 
Gladden & Seixes and J. T. Motlow, individual creditors of R. W. McRae, 
are mentioned in the petition, with the averment that they are not cited, 
because their rank is not contested. 

The appellants, claiming to be creditors of R. W. McRae, by judgment 
for $12,490 40, with 8 per cent. interest from January 24, 1856, and $800 
with like interest from February Ist, 1856, subject to a credit of $160, 
and duly recorded on 22d April, 1856, contend that their judicial mort- 
gage upon the fund distributed is superior in rank to the claim of Mrs. 
Stirling on the account for $46,699 96, allowed against the partnership | 
interest, with the rank and amount given to each of the other parties, 
they are satisfied; and the effect of the position ‘taken by them is, that 
the amount of their claim must be carved out of said sum allowed to Mrs.. 
Stirling, who must lose to that extent, as the rights of the others are not. 
to be impaired. But as the Court might not adopt their view in this 
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regard, the necessity for making all those interested in maintaining the 
judgment as it is, parties to the appeal, becomes apparent. To meet thig 
difficulty, they argue that, as they wish only to correct the judgment as 
between themselves and Mrs. Stirling, if she desires a change as to others, 
she should have appealed as against them, and cite the case of Converse 
v. Lucy Robinson, where it was held that this Court is only seized of juris- 
diction to amend the judgment as between appellant and appellee, and 
not as between the appellees. This, in our opinion, is an incorrect appli- 
cation of the doctrine of that case; which by no means implies that an 
appellant may impose upon his appellee the duty of appealing as against 
other parties, in order to be protected against the result of his appeal. 
The reverse of this was held in the case of Howson v. Creswell, 10 A. 232, 
where it was also decided that all parties interested in maintaining the 
judgment appealed from must be brought before the Court, in due form, 
by the appellant. See also 12 R. 180, 203; 8 A. 72; 12 An. 775; 15 A. 496; 
Succession Devaugine, not yet reported. 

That the parties who are omitted in this appeal have an interest in 
maintaining the judgment as it is, is manifest. The fund distributed is 
limited, and the granting of the appellants’ demand might disturb the 
whole order of distribution, and result in cutting some off, in part or 
entirely, who have received by the judgment. The claim of Mrs, Stir- 
ling, of which the appellants complain, is a partnership debt, while theirs 
is against one of the partners; and it is clear that the individual creditors 
of that partner, who have been paid by the judgment and have not been 
cited, have a right to be heard, as to whéther the appellants shall super- 
cede them, and perhaps absorb the funds appropriated to them. 

We cannot recognize in appellants the right to single out one or more 
of the successful contestants for a particular fund, and omit the others, 
as the litigation must be terminated in a single trial, provoked by their 
action alone. ; 

It is therefore ordered that the appeal in this case be dismissed, at the 
costs of the appellants. 
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In order that no inconvenience may result to the publie service from the taking effect of this 
Constitution, no officer shall be superceded thereby; but the laws of this State relative to the 
duties of the several officers, executive, judicial and military, except those made void by military 
authority, and by the ordinance of emancipation, shall remain in full force, though the same be 
contrary to this Constitution; and the several duties shall be performed by the respective officers 
of the State, according to the existing laws, until the organization of the Goverment under this 
Constitution, and the entering into office of the new officers to be appointed under said Govern- 


ment, and no longer. 
The District Attorneys shall be elected by the qualified voters of their respective districts, for a 
term of four years. Constitution of 1964. 


PPEAL from the Fifth Judicial District Court for the Parish of East 
Baton Rouge, Posey, J. 


Dunn & Herron, for relator and appellant.—The respondent and 
appellee, R. W. Knickerbocker, was appointed District Attorney of 
the Fifth Judicial District of Louisiana, on the 12th of April, 1864, 
during the recess of the Senate, by Governor Hahn. This recess nomina- 
tion was never confirmed by the Senate, which met on the 4th of October 
following. 

The relator, H. H. Walsh, was appointed and duly commissioned 
District Attorney of the Fifth Judicial District of Louisiana, by the 
present Governor, J. M. Wells, on the 27th day of April, 1865. He took 
the oath of office, as required by the Constitution, on the 1st of May, 
1865. R. W. Knickerbocker having refused to vacate the office and to 
deliver the indictments, books, keys, etc., appertaining to it, to the 
relator, the latter sued out a mandamus to compel him so to do; and, 
from the judgment of the Court refusing the mandamus, relator has 
appealed. 

The above statement of facts are not disputed, and the only question 
raised by the pleadings are, first: Had the term of office of Knicker- 
bocker expired when Governor Wells appointed Walsh to succeed him; 
for, if it had, then it was not only the right, but the duty of the Execu- 
tive, to fill the vacancy ; second: Was there any constitutional appoint- 
ment made, or officer vested with constitutional authority, until the 
adoption of the Constitution of 1864? 

Knickerbocker claims the appointment made by Hahn, under the Con- 
stitution of 1852, to fill the vacancy occasioned by the death of J. D. 
Stuart, elected under that Constitution. 

Article 48, Constitution 1852, provides that the Governor shall have 
power to fill vacancies that may happen during the recess of the Senate 
by granting commissions, which shall expire at the end of the next 
session. Knickerbocker’s appointment was made during the recess of the 
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Senate; and, at the next session, which took place in the month of 
October following his apointment, no confirmation was made of the ap- 
pointment, as will be shown by reference to the journals of the Senate; 
consequently, the commission of Knickerbocker expired at that session, 
and is not pretended, as shown by the record. 

But, again, the Constitution of 1864 superceded and abrogated the Con- 
stitution of 1852, and, consequently, all powers of Government under the 
old Constitution ceased, except so far as they were maintained by the 
new one. 

No one had such a vested right to office as to resist the necessary con- 
sequence of the entire abrogation by the people of the Constitution, 
under the authority of which he holds it. See Segur v. Crenshaw, 8 An. 
p. 401. The officers of the Constitution of 1852 are not the officers of 
the Constitution of 1864; and, as long as the former continue in office, 
the present Government will continue and remain pro tanto unorganized, 

Governer Wells succeeded Governor Hahn, and became the constitu- 
tional Governor of Louisiana, by Article 47 of the present Constitution. 
He was the creature of a distinct and different creator; he exercises his 
constitutional rights in their entirety. 

The Governor elected in 1864, February 22d, was vested with no legal 
and constitutional rights or power prior to the ratification of the Consti- 
tution of 1864. The order of General Banks for the election, was 
unauthorized by the Constitution of 1852. Under that Constitution, there 
was no vacancy in the office of Governor; and no power, beyond that of 
a temporary nature, could be conferred by an election under an order 
emanating from a military commander, consequently, all persons ap- 
pointed to office by Governor Hahn, prior to the ratification of the Con- 
stitution of 1864, held their offices from a source without constitutional 
power or qualification to confer any beyond temporary appointments. 
These temporary officers are only ‘‘tenants at will,” to be removed as 
soon as the particular department to which they owe their birth, and 
under whose control they are, is ready to exercise its constitutional 
functions. To continue them longer would be to prolong, without cause, 
the temporary Government. 

Article 90, Constitution 1852, requires that all officers, before entering 
upon the duties of their office, shall take the following oath : 

‘**T do solemnly swear or affirm that I will support the Constitution of 
the United States and of this State.” 

What constitution? The Constitution of 1852. Is the respondent an 
officer of the State? Certainly not. He is an officer of the State or 
Government of 1852, as he claims from his apointment, and not of the 
Government of 1864; and, as long as he continues under his original 
appointment, he is not a qualified officer of the present Government or 
Constitution of 1864. 

Article 154, Constitution 1864, recognized the State officers elected in 
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February, 1864. It provides the terms of office of the State officers 
elected on the 22d February, 1864, shall expire on the installation of 
their successors, as herein provided for, etc. Knickerbocker having 
been appointed by Governor Hahn, in April, 1864, prior to his recogni- 
tion as Governor by the Constitution of 1864, held his office by tempo- 
rary tenure. Governor Wells appointed Walsh after the adoption of the 
Constitution of 1864. This appointment is the first legal filling of the 
vacancy existing in the office since the death of the former incumbent, 
J. D. Stuart, elected under the Constitution of 1852. 

It is submitted that, even if Governor Hahn’s power to appoint under 
the Constitution of 1852 were unquestionable, the adoption of the Con- 
stitution of 1864, and the entering into office of the new Governer under 
it, by Article 47, new Constitution, superceded and abrogated appoint- 
ments made by Hahn prior to the adoption ef the Constitution. 

I refrain from arguing the case further, simply referring the Court to 
the very able and lucid argument of L. J. Segur, in the case of Segur v. 
Crenshaw, 8 An. as well as the decision of the Court in that case. 




















































J. Q. Fuqua, for defendant.—R. W. Knickerbocker was appointed to fill 
& vacancy, or supposed vacancy, in the office of District Attorney for 
the Fifth Judicial District, occasioned by the failure of the people, or 
that portion of them within the Federal lines, to elect a District Attorney 
in November, 1863 ; he was appointed to fill that unexpired term which 
extended to the next regular election, viz : November, 1867. 

But it is contended that circumstances have occurred since his appoint- 
ment which have vacated his office, and rendered a new appointment 
necessary. What are these circumstances ? 

First, it is said that, as the order of General Banks directing an election 
to be held for State officers in February, 1864, was not sustained by the 
Constitution of 1852, or any law made thereunder, the appointments 
made by Governor Hahn were not made under the Constitution, and are 


effected only by the exercise of military power, I am ready to admit, but 
after his election, I know not by what law he was to be governed if not by 
the Constitution of 1852, and the laws thereunder. 

Even if Louisiana is to be regarded as, at that time, a conquered terri- 
tory, so much of the former law would remain in force as was not 
abolished by the conqueror. 

The appointment, then, was made under the Constitution of 1852, and 

“must be governed by it, as to duties and duration, except so far as modi- 
fied by the Constitution of 1864. Let us see, then, what are the pro- 
visions of the Constitution of 1852, and whether this appointment, under 
that Constitution, required to be confirmed by the Senate. 

Article 48, of that instrument, is as follows : 

‘The Governor shall have power to fill vacancies that may happen in 











not to be governed by it. That the election of Governor Hahn was’ 
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the recess of the Senate by granting commissions, which shall expire at 
the end of the next session, unless otherwise provided for in this Consti- 
tution.” If this language is not wholly unmeaning, and mere surplusage, 
it must mean that there are cases where the concurrence of the Senate in 
an appointment to office is not necessary, and that these cases are other- 
wise provided for in the Constitution itself. These cases are ‘‘ otherwise 
provided for” in two ways : 

1. By express constitutional provision, as in case of Sheriff and 
Coroner, who, in case of vacancy, are to be appointed by the Governor 
alone, and not by the Governor, by and with the advice and consent of 
‘the Senate, and who, it is expressly declared, ‘‘ shall continue in office 
until their successors in office are elected and qualified.” Article 80. 

2. The Legislature is authorized to provide the mode of filling vacan- 
cies in certain offices, among others, that of District Attorney. Article 84, 

Under the authority here conferred, the Legislature might have 
devised any mode they thought proper ; they might have provided for 
the filling of these vacancies by the District Judge, by the Clerks of the 
Courts, or by the members of the Bar. Either of these modes would, 
under the power granted, be perfectly constitutional, and surely, neither 
of them would require confirmation by the Senate. 

The Legislature has, with reference to the officein question, acted upon 
the authority given and provided by the act of 1855, that a vacancy in 
the office of District Attorney shall be filled by the Governor. If they 
had intended the Senate should concur in this appointment, surely they 
would have said so, and as they have not done this, surely the Courts are 
not called on to annex to continuance in the office a condition not required 
by the Legislature. 

The legislation of our State abounds with instances of offices, neither 
the appointment to fill vacancies in, nor the original appointment to, 
which require confirmation by the Senate. See Revised Statutes, p. 321, 
26; p. 425, 23; p. 426, 34; p. 454, 31. 

It will be seen, also, that whenever the Legislature have thought proper 
to require confirmation by the Senate, they have said so in express terms, 
See Revised Statutes, p. 72, 31; p. 179, 32; p. 240, ¢1; p. 248, 22. 

Thus, it will be seen, that, in conformity with Article 47, the Legisla- 
ture has established several modes of appointment to office. In some 
cases, the appointment may be made by the District Judge, as in the case 
of vacancy in the offices of Clerk or Recorder ; in some, by the Recorder, 
as in the case of vacany in the office of Assessor, but more generally by 
the Governor. That there are two classes of appointments by the Gov- 
ernor, one of which requires confirmation by the Senate, and the other 
does not ; that the office of District Attorney belongs to the latter class, 
and does not come within the meaning of the first clause of Article 48, for 
the reason that, in accordance with the provisions of the latter clause, it 
has been ‘‘ otherwise provided for.” 
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But, it is said, with singular inconsistency, that, while the Constitution 
of 1864 imparted new life to Governor Wells, it killed everybody else, 
In this respect it seemed to have worked like some poisons, which, though 
fatal to some animals, are highly beneficial to others. 

I know of no provision in that Constitution, nor has the appellant cited 
any, which draws any distinction between the office of Governor and any 
other office. So far as I have been able to understand, a document so 
remarkable in its history, and so wise in its provisions, all the officers in 
office at the time of its adoption, are placed upon the same footing ; and, 
if a vacancy was created in the office of District Attorney, by the adoption 
or ratification of that instrument, a vacancy was at the same time created 
in the office of Governor; but this, I imagine, would be proving too much 
for the appellant. 

The appellant has appealed to the Constitution of 1864, which he 
claims as the law which is to decide this case. Although I do not concur 
in this opinion, and do not believe that it is the organic law of the State, 
or that the circumstances attending its pretended adoption and ratifica- 
tion were such as to give it any claim to to be regarded as the will of the 
people of Louisiana, I am willing, for the purposes of this argument, to 
consider it as the law of the land, and to be governed by its provisions. 

Did the Constitution of 1864, then, vacate the office of District Attorney 
in the Fifth Judicial District ? 

Article 150 of that instrument seems directly to negative such a pro- 
position. It provides, in express terms, that no offices shall be super- 
ceded until the organization of the new Government, and the entering into 
office of the new officers ‘‘to be appointed under said government, and 
no longer.” 

Has the new Government been organized, and have the new officers 








appointed under it entered upon their duties? Ifso, when did all this. 


occur? There has been no election for Governor, Secretary of State, 
Auditor, etc., since the 22d February, 1864. The framers of the Consti- 
tution seem to have anticipated that, in consequence of the war, the 
complete organization of the Government under it might be indefinitely 
postponed, and they sought to provide for this state of things, by direct- 
ing that those in office should hold over until an election could be held in 
all the parishes of the State, or until the second Monday of January, 
1868. Article 154. This appears, to me, to settle the whole matter. 
The case of Segur v. Crenshaw, cited by appellant, does not apply to this 
state of facts;in that case; the Government had been fully organized, 
under the new Constitution, and Segur was the appointee of the new 
Governor. 

It has not been pretended that the Governor has the power to remove 
any officer at pleasure, and it is therefore unnecessary to discuss that 
point. 
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Lazavve, J. This isa contest between the parties, for the office of 
District Attorney of the said District, and the questions involved in this 
case are purely of law. 

The defendant, Knickerbocker, who is in possession of the office, was 
appointed by Governor Hahn, on the 12th April, 1864; his commission 
does not state that the appointment was made with and by the advice and 
consent of the Senate. 

The relator was appointed to the same office by Governor Wells on the 
7th April, 1865; his commission does not purport that he was appointed - 
with and by the advice and consent of the Senate. 

The appointment of Knickerbocker was made under the Constitution 
of 1852. The Article 47 of that instrument, alluding to the Governor, 
reads thus: ' 

He shall nominate, and by and with the advice and consent of the 
Senate, appoint all officers whose offices are established by this Constitu- 
tion, and whose appointments are not herein otherwise provided for. 
Provided, however, that the Legislatnre shall have a right to prescribe 
the mode of appointment to all other offices established by law. 

Art. 48. The Governor shall have power to fill vacancies that may hap- 
pen during the recess of the Senate, by granting commissions which shall 
expire at the end of the next session, unless otherwise provided for in 
this Constitution. * * * Arts. 74, 149. District Attorneys were to hold 
their offices for four years, and the regular term was to commence at a 
new election on the first Monday of November, 1855. 

In conformity with this Constitution, the Legislature enacted (Revised 
Statutes, p. 182, 31): That there shall be elected, on the first Monday of 
November, 1855, and every four years thereafter, in and for each Judicial 
District in this State, by the qualified voters thereof, one District Attor- 
ney, for the term of four years. 

Section 3, same book and page: Im case any vacancy should occur by 
death, resignation, refusal to qualify, or otherwise, the Governor shall 
fill such vacancy. : 

T. D. Stuart, the former incumbent, was elected on first Monday of 
November, 1859, and having died, left a vacancy in the office of District 
Attorney; and there having been no election held on the first Monday of 
November, 1863, the office remained vacant and the vacancy was filled by 
Governor Hahn, without the advice and consent of the Senate, on the 
12th April, 1864, in appointing the defendant, Reuben Knickerbocker. 

In the interval between the appointment of Knickerbocker, on the 12th 
April, 1864, and that of the relator, Walsh, on the 7th April, 1865, a ses- 
sion of the Senate intervened, and it is now contended that the commis- 
sion issued by Governor Hahn to Knickerbocker expired at the end of the 
next following session of the Senate, and that the office became vacant, 
and was so at the time when the relator was appointed. Here the ques- 
tion arises, whether the appointment of Knickerbocker was one contem- 
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plated by the sections 47 and 48 of the Constitution, and whether the 
‘Legislature, in conferring the right of appointment, in cases of vacancy, 
upon the Governor, intended that the said Articles 47 and 48 of the 
Constitution should apply. Weare of opinion that these Articles con- 
template appointments made in the first instance by the Governor with 
and by the advice and consent of the Senate, and have in view vacancies 
occurring in these offices; and we therefore believe that they had no 
application to the appointment in question, and that the Governor, in 
filling said vacancy, acted under the Act of the Legislature, and that, in 
that case, the action of the Senate was not required: the legislative Act 
says: The Governor shall fill such vacancy. The constitutional words: by 
and with the advice and consent of the Senate, are not used by the legislator, 
and we cannot add the expression to the law. 

The appointment by Governor Hahn was final and absolute, and the 
appointee was to hold the office until superceded by a successor elected 
by the people. Constitution of 1864, Arts. 150, 83. 

It is therefore ordered and decreed, that the judgment appealed from 
be affirmed, the appellant to pay costs of appeal. 
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Mr. & Mrs. Wiurz v. Wrmow Dz Sr. Romes. 


a 
After issue joined, no advantage can be taken by evidence, or otherwise, of the fact that the suit 


was prematurely commenced. : 


PPEAL from the Third District Court of New Orleans, Handlin, J.. 
A. Robert, for plaintiffs. J. E. Holland, for defendant and appellant, 


Hyman, C. J. Defendant, sued on her note of hand, filed an answer, 
denying therein all the allegations of plaintiffs’ petition. 

She subsequently filed the plea of prescription of five years, 

On the trial of the case in the lower Court, she offered to prove that 
the written renunciation of prescription (which was introduced in evidence 
by plaintiffs) was made on condition that delay, such as she desired, would 
be given her to pay the note. 

' The Court refused to admit such evidence. 

Defence : that the action was premature, should have been made by & 
dilatory exception, in limine litis. 

After issue joined, no advantage can be taken by evidence or otherwise, 
of the fact that the suit was prematurely commenced. 1 La. R. 420. 

The plaintiffs have fully proven up their claim. There is no error in 
the judgment of the lower Court. Let it be affirmed, with costs. 





J. E. Bravunsporrr v. E, Fay & Masson. 
Before a cause is at issue, either expressly or tacitly, a final judgment cannot be validly rendered. 


PPEAL from the Sixth District Court of New Orleans, Howell, J. 
Durant & Hornor, for plaintiff and appellee. J. Q. A. Fellows, for 
defendants and appellants. 


Hyman, C.J. Defendants are appellants from a final judgment ren- 
dered against them in this suit. 

No issue was joined between the parties, by appearance or answer of 
defendants, or by judgment by default taken against them. 

From the evidence, it appears that defendants are indebted to plaintiff; 
but, as the cause is not at issue, no judgment can be given. 

Before a cause is at issue, either expressly or tacitly, a final judgment 
cannot be validly rendered. See 7 N. 8.. 287. 

It is therefore decreed that the judgment of the District Court be 


_ avoided and reversed, that plaintiff pay the costs of appeal, and that the 


case be remanded to said Court for further proceedings. 
Howe, J., recused. 
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JOsEPH LALLANDE v. Wou11am G. Hope. 


A notice of dishonor of a draft to the drawer at the Post Office nearest his residence, is sufficient, 
The laws of Louisiana do not require witnesses to protests, made by a Notary Public, of Bills of 
Exchange, promissory notes, or orders for the payment of money. 
PPEAL from the Parish of St. Helena, Martin, J. 
E. P. & C. W. Ellis, for plaintiff. 


D. N. Hennen, for defendant and appellant.—The defendant and appel- 
lant, who is the drawer and payee of the bill of exchange sued on, 
maintains that there is error in the judgment against him ; in this : 

I. That the notice of protest was directed to the wrong post office. 
The testimony of Weil (plaintiff's witness), late post master at Arcola, 
shows that defendant receives his letters at Arcola. The certificate of the 
notary shows notice was addressed to defendant at ‘‘ Prospect Hill;” 
shows that formerly the office was called ‘‘ Prospect Hill;” as to the time 
when, he is not precise; it may be nine months, and upwards of that time. 
The plaintiff should make his case certain (legally), and not probable. 
The obligation of the drawer and endorser is conditional; that due notice 
be given him of the bill’s dishonor by the acceptor ; proof of that fact is 
a condition precedent to recovery. Burden of proof on plaintiff to show 
that the condition has been complied with. 

Il. The evidence that notices of protest were sent, rests upon a certifi- 
cate of a notary. By law effect is given to such certificate as complete 
proof of notices on certain forms or conditions. That is, that the certifi- 
cate of the notary be signed by two witnesses. This is to prevent its 
being ante-dated. This is the law of 1821 and 1827 (Sessions Acts), 
re-enacted. See Revised Statutes p, 45 # 7, 8. 

These two provisions are not inconsistent, although no mention is made 
in the latter section (38 ) as to the two witnesses. See 19 La. p. 449, 
Gaslight Company v. Nutail. 

The above point should have been made as to the protest ; that has no 
witnesses to it. 

IT. Lastly, if we failin our appeal, no damages for frivolous appeal 
can be recovered ; the appeal was devolutive, and plaintiff has not been 
delayed in executing the judgment. 18 L. 31. 


Hyman, C. J. Defendant has appealed from a judgment rendered 
against him as drawer of a draft, condemning him to pay its amount, in- 
terest, cost of protest, and cost of suit. 

He sets forth two grounds of defence in this Court. 

The first is, that the notice of protest was directed to the wrong post 
office. The evidence is that the post office nearest his residence, at the 
time the notice of dishonor of the draft was sent through the mail, was 
“Pleasant Hill,” and that the notice was addressed and directed to him at 
** Prospect Hill,” La. 
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The defendant must have mistaken the evidence. 

The second ground of defence is, that the protest of the notary had no 
witnesses to it. + 

The laws of Louisiana do not require witnesses to protests, made by a 
notary public, of bills of exchange, promissory notes, or orders for the 
payment of money. See eighth section of ‘“‘An act relative to bills of 
exchange and promissory notes,” approved March 9, 1855. 9 Robinson’s 
Reports, 243. 

Judgment affirmed, with costs. 











ALEXANDER Swirt & Co, v. JoHN ARMSTRONG. 


A party must show cause by rule why evidence taken in limine should hot be read in Court. His 
opponent must answer the rule, or else he waives his objections. ; 
PPEAL from the Sixth District Court of New Orleans, Howell, J. 
C. Redmond, for defendant and appellant. Durant & Hornor, for 
plaintiff. 

Laxpavve, J. The plaintiffs claim from the defendant the sum of 
$1,412 39, with interest on an open account. 

Interrogatories annexed to the petition: 

1. Look at the annexed account lettered S. Is the same true and 
correct in every respect, and do you know that the sum therein expressed 
is now due and payable to plaintiff ? 

2. If you say that the bill S is incorrect in any particular, will you state 
in what the error consists, and distinctly describe in what the error 
consists ? 

They were ordered by the Judge to be answered. 

The defendant answered the petition by a general denial, and annexed 
to his answer the following answers to the interrogatories: 

To the first interrogatory he answers: no. 

To the second interrogatory he answers: 

Plaintiff’s bill S and claim are erroneous in the following particulars: 

1. Because the sum of $101 56, amount of annexed freight bill marked 
A, should be deducted; the plaintiffs having agreed to deliver the iron 
free of charge. 

2. The items of ten plates 5-16 iron, amounting to $199 75, should be 
stricken out as representing in part a previous shipment of similar iron, 
invoice of 7th January, 1860, which was sent to in place, and which had 
proved defective. This deduction dees not cover the value of defective 
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iron in said invoice of 7th January, 1860, much less my losses occasioned 
by its bad quality. 

On motion of plaintiff’s counsel, it was ordered by the Court below 
that the defendant show cause, on Wednesday, 8th April, 1863, at 10. 
o’clock A. M., why judgment should not be rendered for the said amount 
of $1,121 08, with interest, leaving the other items in dispute for further 
proceedings. The time fixed for the rule having arrived and no cause 
being shown, judgment was accordingly rendered. 

The defendant took this appeal. 

The appellant contends that the case should have been placed on the 
issue docket and tried together; that the answers to the interrogatories 
were matters of evidence to be adduced on trial in support of the allega- 
tions of plaintiffs. The objection comes too late: the defendant should 
have shown that for cause in answer to the rule, and not having done go, 
the Court was bound to give judgment on the sworn admissions. 

Judgment affirmed, with costs of appeal. 


Howent, J., recused. 





R. Jounnson v. J. H. JENNISON. 


It is a confounding of terms to call a motion to dismiss an answer to the appeal; and to allow it to be 
so considered would, in that respect, overturn the rules of pleading. The effect of dismissing an 
appeal will not, in all cases, be the final confirmation of the judgment appealed from, as the appel- 
lant may, under certain circumstances, be permitted to take another appeal. 


PPEAL from the Sixth District Court of New Orleans. Duplantier, J. 
Howe, J. A motion is made to dismiss the appeal in this case, on 
the following grounds, to wit : 
1. Because the appeal bond does not exceed, by one-half, the amount 
for which judgment was rendered. 


2. Because the transcript does not contain all the evidence produced on 


the trial. 

The record was filed on May 6th, 1865, and this motion was filed on 
26th February, 1866. More than three judicial days had elapsed, and, con- 
sequently, the motion based on said grounds is too late. 

The counsel for appellee contend, however, that there is no law limit- 
ing, in express terms, the right to such motion to three judicial days after 
the filing of the transcript of appeal ; that it is only inferred from Articles 
590, 591, 886, 887, 889, 890 and'891 CO. P., and that a motion to dismiss is, 
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in effect, a prayer for confirmation of the judgment, which, by Article 
890, the appellee may file at any time until the day of argument. 

It is a confounding of terms to call a motion to dismiss an answer to 
the appeal ; and to allow it to be so considered would, in that respect, 
overturn the rules of pleading. The effect of dismissing an appeal will 
not, in all cases, be the final confirmation of the judgment appealed from, 
as the appellant may, under certain circumstances, be permitted to take 
another appeal. 

We consider the construction of the law upon this point no longer an 
open question. It has been the uniform interpretation of Article 886, 
C. P., from the case of Murray v. Bacon, 7 N. 8. 271, decided in 1828, 
until the present day. There are certain cases for dismissal, which do 
not come within this rule of law ; but those urged in the motion before 
us are not within the exception. The second ground may be remedied 
by another mode of proceeding. 

Let the motion be overruled, at the costs of the mover. 


Hyman, C. J., recused. 











Joun B. Murison & Co. v. ANDREW J. Buriznr. 


A motion to dismiss an appeal comes too late after three judicial days have expired from the filing 
of the transcript. 


PPEAL from the Sixth District Court of New Orleans, Howell, J. 
Lapavuve, J. This case is before us on a motion to dismiss the ap- 
peal, on the grounds that Butler, the appellant, has failed to make Allen 
a party to the appeal, and that the appeal bond is not made according to 
law; etc. 

This motion comes too late. The appeal was made returnable in this 
Court, on the fourth Monday of June, 1863, the record filed on the third 
April, 1865, and the motion to dismiss on the 16th February, 1866. More 
than three judicial days having elapsed before the filing of said motion, 
we cannot entertain it. CO. P. Articles 886, 890. 2A.138. 3A, 326. 4 
A. 514. 11A, 613, 12 A, 745. 7 N.S, 271. 

Motion to dismiss overruled. 


Howe, J., recused, 
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GzorcE JECKELL v. JacosB FRIED. 


The sale or transfer of a debt includes everything which is an accessory to the same as suretyship, 
privileges, and mortgages. : 
PPEAL from the '[hird District Court of New Orleans, Fellowes, J. 
E. J. Wenck, for defendant. W. W. Handlin, for plaintiff. John 
Henderson, Jr., for intervenor. 


Irstzy, J. The plaintiff, a judgment creditor of the defendant, by 
virtue of an execution in the suit of George Jeckell v. (No. 17,504) Jacob 
Fried, caused to be seized as the property of the defendant, a certain 
cracker machine, which the defendant, Fried, had purchased from one 
Sturne ; Sturne being indebted to one Beard in the sum of four hundred 
dollars, it was agreed among the parties, that Fried, the purchaser, should 
execute his note, as part of the price of the cracker machine, for the 
amount due to Beard. This note having been transferred to one Daniel 
Sheehan, he intervened in the said suit, by way of third opposition, and 
claimed under the vendor’s privilege to be paid by preference out of the 
proceeds of the sale of the cracker machine. 

The opposition of Danicl Sheehan was sustained in the Court below, 
and from the judgment of the Court, George Jeckell has appealed. 

The appellant contends that the judgment of the lower Court contains 
errors to his prejudice, on the grounds, to wit: 1. Because, even if all the 
facts and allegations contained in opponent’s petition were taken as true, 
he has no privilege on the property seized, nor on the proceeds of the 
Sale. 
2. Because, by his own showing a new debtor is substituted for the 
old one, who is discharged by the creditor. 

3. When a note is given in satisfaction of a debt and the creditor 
accepts it as a payment. 

4. Beeause the judgment of the District Court does not state against 
whom the judgment is rendered. 

I. The intervenor’s petition represents that he is the legal owner of the 
promissory note executed by Fried to G. R. Beard, as a part consideration 
of the cracker machine, sold by Sturne to Fried. That the said note, by 
the common consent of the parties to the sale, was so made to satisfy a 
debt due by Sturne to Beard. That being a sale note, the payment of 
it is secured by the vendor’s privilege on the cracker machine, and that 
he is entitled to payment out of the proceeds of the Sheriff’s sale. 

Had the note been made payable to Sturne, and been secured by the 
vendor's privilege, no reason can be perceived why, under the circum- 
stances of the case, the note made payable to Beard, should not likewise 
carry with it the same security. It was, in effect, a transfer from Sturne 
to Beard, of a part of the consideration of Sturne’s sale to Fried, in the 
articular form agreed on by the contracting parties, and the transfer of 
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the claim evidenced by the note, carried with it the accessory of the 
privilege of vendor. OC. O. 2615. 

It and IIL. If Sturne is discharged from Beard’s claim by the latter’s 
receiving for it Fried’s note, Fried still owes his privilege note to Beard, 
or his assignee. 

IV. The claim of the third opponent was against the fund, but, in any 
contingency, the reasons assigned for the decree form a part of it, and 
the title of the suit is thereto prefixed. Judgment is rendered in favor of 
intervenor for the amount claimed by him, to be paid out of the proceeds 
of the sale of the property now in the hands of the Sheriff, with costs of 
intervention, and vendor’s privilege. This would form a res judicata. 

There is no error in the judgment of the Court below. 

It is therefore ordered, adjudged and decreed, that the judgment of 
the lower Court be affirmed ; the costs of appeal to be paid by the appellant, 























Rosert Jump v. JEAN J. PELTIER. 


A note payble in gold can be satisfied by the tender of United States Treasury notes of an equal 
amount. 
An appeal taken for an amount less than three hundred dollars will be dismissed 


PPEAL from the Sixth District Court of New Orleans, Duplantier, J. 
A J. W. Gurley, for plaintiff. E. Bermudez and C. Redmond, for de- 
fendant and appellant. 





Jonzs, J. This Court must, ex officio, dismiss this appeal, as the subject- 
matter in controversy is less than three hundred dollars. Under the 
decision of this Court we held, a note payable in gold could be satisfied 
by the tender of United States Treasury notes, of equal amount. 
Appeal dismissed, with costs. 
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Samvurt Stewart v. ALEXANDER McDonaxp. 


Payment of a note may be proved by parol testimony, and its possession by another is only prima 
facie evidence of the indebtedness of the maker. 


- 


PPEAL from the Sixth District Court of New Orleans, Howell, J. 
Roselius & Philips, for plaintiff. Fellows & Mills, for defendant and 


appellant. 


Instzy, J. This suit is brought on a note for two hundred and 
twenty dollars; two small items for materials furnished, thirty-one dollars; 
and three items for arrearages of rent, from December, 1860, to 1st 
December, 1861, two hundred and eleven dollars, and from the Ist 
December, 1861, to 1st of July, 1863, one hundred and fifty dollars; in all, 
three hundred and fifty-one dollars, the whole claim being for six 
hundred and seven dollars. 

The answer and supplemental answer and exceptions are @ general 
denial or plea of payment of the note for two hundred and twenty 
dollars, and a special denial of the other items of the account. 

Judgment was rendered in the Court below in favor of the plaintiff for 
the sum of five hundred and eighty dollars; that is to say, for the 
amount of the note, two hundred and twenty dollars, the balance being 
for rent. 

Having carefully examined the testimony adduced in the case, we think 
that it proves the correctness of the charge for rent up to the amount 


claimed, three hundred and fifty-one dollars; but we think the fact of the ° 


payment of the note is sufficiently shown by the witnesses, Drez and 
O’Hara. 

Under ordinary circumstances, it may be presumed that, if the defen- 
dant had paid his note, it would not have been in the plaintiff’s posses- 
sion ; but this possession of it by the plaintiff is explained by the testi- 
mony of two witnesses; one of whom says: ‘‘I heard plaintiff say, when 
he was going out, everything is settled ; and the plaintiff said, if he could 
find the note, he would give it to him; and, again, if he could find the 
$200 note, he would give it to him; and, if not there were witnesses 
enough to prove the payment.” 

And the other witness testifies: ‘‘Plaintiff mentioned a note of $200 
or $220 to defendant. I think defendant paid him the note at the time. 
Defendant said, you had better give me the note; and plaintiff said: 
T have it not with me, but when I find it I will give it to you. They had a lot 
of money on the counter.” 

This testimony evidently referred to the note sued on, which is the 
same that the witness Stewart refers to in his testimony. The agregate 
. items of thirty-one dollars are not proved. 

The judgment of the District Court must be reversed. 
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It is therefore ordered, adjudged and decreed, that the judgment of the 
lower Court be annulled, avoided and reversed. It is further ordered, 
adjudged and decreed, that judgment be, and it is hereby rendered, in 
favor of the plaintiff, Samuel Stewart, and against defendant, Alexander 
McDonald, for the sum of three hundred and fifty-six dollars; and that 
the costs of the lower Court be paid by the defendant and appellant, and 
those of this Court by the plaintiff and appellee. 


Howett, J., recused. 











AuFrep SHAaw v. Howe tz et al. 


The law regards the application for a mandamus as summary in its nature, and the answer in 
opposition thereto should contain a full written defence, whether it involves exception or merits. 

The act ot 1857 having provided that “ail the criminal expenses incurred in the different parishes of 
this State, by arrests, confinement, and prosecution of persons accused of crime, their removal to 
prison, the pay of witnesses, and all other expenses attending criminal prosecutions, except the pay 
of jurors, shall be paid by the State, upon the certificate of the Clerk and the presiding Judge of 
the several Courts of this State,” the duties of the Auditor relative to accounts for such expenses 
thus certified, are ministerial and imperative, and. he must issue his warrant on the Treasurer 
therefor. It would be otherwise, if the certificate of the Clerk and Judge should show upon its face 
thatit was not drawn in accordance with the law, as, for instance, if it purported to be for fees in 
civil suits. 

The 15th section of the Act of 1855, which gives the Sheriffs $100 per annum for their fees in criminal 
cases, did not intend this sum as their sole compensation. There are many services rendered by 
Sheriffs, which are not provided for in the fee bill. ’ 

The party convicted in a criminal case must be condemned to pay the costs, and after a return of 
nulla bona, or after the Clerk and Judge are satisfied by sufficient evidence that the convict has no 
property, then the State becomes responsible for the costs. 


PPEAL from the Fifth District Court of New Orleans, Leaumont, J. 
Whitaker, Fellows & Mills, for plaintiff. Thos. H. Hewes, for defend- 
ant and appellant. 


Jones, J. The Sheriff of the Parish of Orleans sued out a writ of 
mandamus against the Comptroller and Treasurer of the city of New 
Orleans, to show cause why a warrant should not issue in his favor for a 
certain sum of money predicated upon a voucher approved by the Clerk 
and Judge of the First District Court of New Orleans, pursuant to statute 
in such case made and provided. The Comptrollerand Treasurer, for cause, 
against the issuing of the mandamus, filed exceptions only to the form of 
the proceedings. These exceptions being overruled, the Comptroller 
and Treasurer ask further leave to answer, which was refused by the 
Court. From the judgment rendering the mandamus peremptory against 
the Comptroller and Treasurer, the City of New Orleans took this appeal. 
The exceptions filed by the Comptroller and Treasurer were properly 
overruled, and the Court did not err in the exercise of its sound discretion, 
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in refusing defendants additional pleadings. The law regards the appli- 
cation for a mandamus as in its nature, and the answer in 
opposition thereto should contain a full written defence, whether it 
involves exception or merits. The splitting up of a defence should not 
be tolerated in practice. 

We now propose to examine the case on its merits. 

This case, in all its aspects, presents the same state of facts to warrant 
the interposition of writ of mandamus, and under a similar statute as that 
decided by this Court, after a very elaborate and learned argument of 
counsel in the case of E. T. Parker, Sheriff, v. E. W. Robertson, Auditor, 
14 An. p. 249. In the Parker case, the act passed by the Legislature in 
1857, was authority which justified the State Auditor to issue the warrant 
in favor of the Sheriff. Under a subsequent statute the Legislature 
authorized the Comptroller and the Treasurer of the city of New Orleans, 
the one to issue and the other to pay a warrant in favor of the Sheriff, 
upon his producing his account for his fees and the like, as prescribed by 
law, certified and approved by the Clerk and Judge of the First District 
Court of the city of New Orleans. This having been done, the warrant 
should have issued for the amount of the account so certified and 
approved. The peremptory mandamus herein was properly issued. It 
is therefore ordered, adjudged and decreed, that the judgment of the 
lower Court be affirmed, with costs. 





Laurent MimuAupon v. Henry J. Ranney. 


The petitory action, or one by which real property, or any immovable right to such property may be 
subjected, is claimed, must be brought against the person who is in the acival possession of the 
immovable, even if the person having the possession be on'y the farmer or lessee. 

But if the farmer or lessee of a real estate be sued for that cause of action, he must declare to the 
plaintiff the name and the residence of his lessor, who shall be made a party to the suit, if he reside 
in the State, or is represented iherein, and who must defend it in the place of the tenant, who shall 
be discharged from the suit. 

The plaintiff in an action of revendica.ion must make out his title, otherwise the possessor, whoever 
he be, shall be discharged from the demand. 


PPEAL from the Sixth District Court of New Orleans, Howell, J. 
C. Dufour, for plaintiff and appellant. Whitaker, Fellows & Mills, 
for defendant. 

Lasavcve, J. The first question presented is, whether this action is a 

petitory or a possessory demand. ; 
The plaintiff represents that he is the owner and proprietor of a certain 
square of ground situated in the town of Carrollton, in the parish of Jef- 
ferson, comprised within Canal Avenue, the Shell Road of the New Or- 
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leans Canal and Banking Company, and Dublin street, known as lot 
No. 289, with all the buildings and improvements thereon; and that he 
has always been in possession and enjoyment of the whole of said square, 
receiving rents from one John Kellwick, for a portion of said square on 
which the buildings exist; that is, the corner of Canal Avenue and the. 
said Shell Road, up to the Ist March, 1859. He prays that his title to the 
whole of the said square of ground, with all the buildings and improve- 
ments thereon, may be recognized, and your petitioner be put in posses- 
sion thereof. 

The defendant answered by a general denial, and further, that the said. 
property is under the control and management of defendant by virtue of 
his contract with the Canal and Banking Company; and that he is autho- 
rized to collect rents; and that the property on which the rent is claimed 
is not within the bounds and limits of the square described by plaintiff; 
but, on the contrary, is located upon property subject to the said Canal 
and Banking Company, etc. 

We are clearly of opinion that the allegations and prayer of the peti- 
tion present all the ingredients of a petitory action, and that plaintiff was 
bound to make out his title to the property in dispute, and which he has 
failed to do. OC. P. Arts. 43, 44. We have examined the evidence adduced 
in this case, and we concur fully with our learned brother of the District 
Court in the judgment by him rendered; and for the reasons assigned by 
said Judge, the judgment must be affirmed. 

It is therefore ordered, adjudged and decreed, that the judgment ap- 
pealed from be affirmed, with costs. 


Howeuu, J., recused. 














Joun B. Munison & Co. v. Anprew J. Burize et al. 


'Phere can be no reason given why the whole record of a suit should be introduced in evidence for 
the sole purpose of proving admissions in answers to interrogatories. 

Courts may, at the request of one of the parties, decree that the other party bring into Court the 
books, papers, and other documents, which are in his possession, and which are material in the 
cause, provided the party requesting their production declares, in writing and on oath, what are 
the facts he intends to establish by such books, papers, or other documents ; and, on the refusal 
of the party thus called upon to comply with the order of the Court, the facts stated and sworn. 
to shall be considered as having been confessed, until satisfactory evidence be shown of the 
impossibility of producing such documents. 

The day fixed for the trial of a suit shall be the day that the Judge shall fix in his order for the pro- 
duction into Court of books, papers, or other documents that are in possession of parties to a suit. 


PPEAL from the Sixth District Court of New Orleans, Howell, J: 
George S. Lacey, for plaintiffe.—John B. Murison & Co. and James 
F. Allen, on or about the 19th day of August, 1862, entered into an. 
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agreement for an adventure in cotton. Both parties were to advance, in 
equal proportions, the necessary funds, and to divide equally the profits 
acquired or losses sustained by the adventure. 

General Butler was then in command of the Department of the Gulf; 
and the better to secure the protection of the military authorities, his 
brother, Andrew J. Butler, through the instrumentality of Allen, was 
admitted an equal sharer in the enterprise. 

To carry on this adventure, John B. Murison & Co. purchased for the 
concern, schooner Gino, paying for the same $4,000, and, also, Vail’s"pill 
of repairs of schooner, amounting to $308 50. They also made large 
advances, 

_  W. 8. Brown was selected by J. B. Murison & Co., as master of the 

schooner; and, on the 19th day of August, 1862, he left New Orleans for 
Berwick’s Bay, where the vessel was lying, to take command. Captain 
Allen accompanied Brown. They reached Berwick’s Bay on the 21st of 
the same month. The Gino was then in the hands of Vail, at his ship- 
yard, but, upon an order being presented, she was turned over to Captain 
Brown. At Berwick’s Bay she was laden with cotton, and, in the latter 
‘part of September, she left with one hundred and fifteen bales, arriving 
at the port of New Orleans on or about the 18th day of October. 

Cargo and vessel were sold at public auction, October 20th, bringing, as 
per account sales annexed to petition, $35,041 24. 

The entire proceeds of vessel and cargo were retained by defendant 
Butler, the purchaser, who refused to reimburse plaintiffs their advances, 
or to pay them their share of the profits. 

This action was thereupofi brought for a liquidation and settlement of 
the aforesaid joint adventure, Butler and Allen both being made parties. 

The defendants filed their answer, simply denying the facts and allega- 
tions set forth in the petition, and, in this stage of the case, all interest 
on the part of Allen, disappeared. 

On the 2d day of December, A. D. 1862, a motion was made on the 
part of the plaintiffs, for the production, by Butler, of his commercial 
books ; this motion being accompanied with an affidavit, wherein it is 
averred, ‘‘that, in and by the said books, etc., plaintiffs expect to prove 
the interest of the several partners in the aforesaid adventure in cotton, 
and the amount of plaintiffs’ disbursements and profits, to the extent set 
forth in the petition.” 

Upon this motion, an order was granted by the Court a qué requiring 
the defendant, A. J. Butler, to bring the books, etc., above referred to, 
into Court, on Friday, December 5th, 1862, at 10 o’clock, a. m.; and, on 
the 4th of December, a certified copy of this order was served on 
Butler. 

On the 5th day of December, 1862, plaintiffs’ counsel suggested to the 
Court that the order granted as aforesaid, and made returnable at 10 
o’clock, a. M., of that day, was not timely served ; and it was thereupon 
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ordered that the rule be continued until Tuesday, December 9th, at 10 
o'clock, A. M. , 

Service of the original order and accompanying affidavit, and of the 
order of continuance, was made on Butler personally, December 5th, 1862. 

Butler refused or neglected to bring into Court, the books and docn- 
ments asked for. 

Plaintiffs, in thejr affidavit, swore that they expected to prove, by the 
commercial books of Butler, the amount of their disbursements and 
profits, to the extent set forth in their petition ($12,006 00). 

Code of Practice 140: ‘‘ Courts may also, at the request of one of the 
parties, decree that the other party bring into the Court, the books, 
papers, and other documents which are in his possession, * * * * 
and, on the refusal of the party thus called upon, to comply with the 
order of the Court, the facts stated and sworn to shall be considered as 
having been confessed, unless satisfactory evidence be shown of the 
impossibility of producing such documents.” 

Articles 141 and 473, Code of Practice, do authorize the Court, to 
require the production of papers, in the hands of third persons, or of one 
of the ‘parties, ‘* on the day fixed for the trial ;” but Articles 140 and 475 
go further. Article 140 contains no limit; while Article 475 expressly 
permits the production of books and papers, during ‘‘ the course of the 
suit,” or, in other words, at any stage of the cause. A proper prosecu- 
tion, or defence of a case, may sometimes require the inspection of books 
and papers, before the trial commences ; and the ends of justi¢e would 
oftentimes be defeated by the contracted practice contended for by coun- 
sel for appellant. 

2. ‘‘That the application for production of books and papers should 
and must be made according to the Articles of the Code of Practice, 
by way of petition and citation.” 

No such rule can be found in or out of the Code of Practice. 

3. ‘‘ That ten days’ notice are required before the plaintiffs can force 
a trial of this rule.” 

Neither the Code of Practice, nor the rules of the Court, exact ten 
days’ notice of an order for the production of books and papers. No 
rule is necessary, the law authorizing, upon a proper affidavit, an ex parte 
order, peremptory in its character. All that a party called upon to 
produce can require, is a reasonable time to bring the documents into 








‘Court ; and what constitutes a reasonable time, the Court must determine 


upon the circumstances of each particular case. Two days’ notice is suffi- 
cient. Godel v. McLanahan, 2 N. 8. 436. 

This Court has repeatedly held that a party is not bound to offer in 
evidence the entire record, but that he may restrict his testimony to 
that portion of the record relating to the matter being inquired into by 
the Court. This rule is too well settled now to be disturbed. Succession 
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Butler’s counsel also complains of the Court & qué, on account of the 
charge to the jury, relative to interest. He says the Court charged the. 
jury, ‘‘that plaintiffs were entitled to recover interest on the amount of 
verdict, from the day of judicial demand.” Is not plaintiff, in all cases, 
entitled to a legal interest from judicial demand, when he claims it in his 
petition, and upon the trial recovers a judgment for the principal sum > 

“In contracts which do not stipulate for the payment of interest, it is 
due from the time the debtor is put in default for the payment of the- 
principal, and is to be calculated on whatever sum shall be found by the 
judgment to have been due, at the time of the default.” ©. C. 19382; 
Reid v. Duncan, 1 An. 267. 

At all events, the verdict of the jury cannot well be disturbed; because, 
interest may have been improperly allowed for a small amount, when it 
@ppears from the evidence that the principal found by the jury is almost. 
one thousand dollars less than plaintiffs were entitled to recover. The 
interest, under such circumstances, becomes a trifle, of which the law 
will take no notice. 

In defendant’s motion for a new trial, he has presented no less than 
fourteen grounds for relief : 

1. “*Contrary to law and evidence.” This is a mere matter of form, 
requiring no attention. 

2. ‘* That the verdict and judgment are not responsive to the issues.” 

This action was brought for the liquidation of a certain adventure in 
cotton, and for the recovery of a moneyed judgment against Butler. 








Allen was made a party to protect his interest, ifany he had. By the- 


verdict and judgment, the adventure was formally liquidated, and 
defendant Butler condemned to pay the plaintiffs $12,006 02, with five 
per cent. interest from judicial demand. We are at a loss to conceive 
how the finding of a jury, and the judgment of the Court & qué, could 


have been made more responsive to the issues presented and tried in this. 


cause. 
8. ‘There is no reference in the verdict and judgment to the liquida- 
tion of the alleged partnership.” 

Expressly, there is not, impliedly; there is. The verdict and judgment 
are always construed with reference to the pleadings ; and, in this case, 
the jury and the lower Court, must be regarded as having liquidated the 

- partnership, by giving Allen that which he claimed, nothing ; and con- 
demning Butler, in full settlement, to pay the plaintiff the amount 
allowed. 14 An. 704, 831. 

4. “The name of Allen, one of the defendants, is not mentioned in the 
verdict or judgment.” 

Allen proved to be only a nominal party to the suit. Neither John B. 


Murison & Co. nor Butler prayed for judgment against Allen, nor did he- 


seek relief from them. How, then, could his name have been mentioned 
in the verdict or judgment ? 
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5. The verdict is uncertain, and is not against A. J. Butler, or any 
one of defendants.” 

As before argued, the verdict must be construed in reference to the 
pleadings ; and, as no judgment was prayed for, except as against Butler, 
and the case was heard and determined solely upon the question of his 
liability to plaintiffs, it would be doing violence to the language of the 
verdict, to suppose that it had reference to any other person than defend- 
ant Butler. It is he, and he alone, who is condemned to pay plaintiffs 
$12,006 02, with interest, being the exact amount of judgment asked for 
against him in the petition. 

The judgment of the District Judge, before whom the case was tried, 
and who knew exactly the finding of the jury, puts this point at rest. 
That is certain which may be made certain. 

6. This ground of new trial is disposed of by our argument in answer to 
the 5th. 

7. ‘*No interest could be allowed in the verdict and judgment.” 

We refer your Honors to our views relative to bill of exceptions No. 2, 

8. ‘‘ Verdict informal, and not in accordance with the form required by 
Code of Practice.” 

Verdict on page 38 will speak for itself. 

9. ‘* The Court erred in permitting plaintiff to read to the jury the order 
taking the interrogatories propounded to Butler as confessed.” 

Defendant’s counsel evidently refers to the order taking as confessed, 
the facts sworn to in the affidavit filed with the motion for the production 
of books and papers. The attention of your Honors has been directed to 
this question, in our notice of bill of exceptions No. 1, and further argu- 
ment on that point would be a work of supererogation. 

10. ‘*That Allen could not be bound by the interrogatories taken pro- 
confesso.” 

Allen is not before this court. He has abided by the judgment of the 
Court & qué,and Butler is without the right in law, to fight Allen’s 
battles. If Allen is satisfied, Butler should be, so far at least as this 
objection is concerned. ; 

11. ‘‘The Judge erred in his charge to the jury, as to the interest, 
which they must allow.” 

This is the third time counsel for appellant has raised the question of 
interest. Once in his bill of exceptions ; twice in his motion for a new 
trial (7th and 11th). Vide our argument upon bill of exceptions No, 2. 

12, ‘‘ That said verdict does not set forth in favor of which plaintiff the 
verdict was rendered.” 

The verdict finds in favor of plaintiff ; there was but one plaintiff, viz : 
John B. Murison & Co.; therefore, the verdict was in their favor. 

13. ‘‘ That Butler could not, under any circumstances, be condemned to 
pay costs.” 

This Honorable Court, in Pratt v. McHation et al., 11 A. 260, held that, 
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in cases like the present, parties to the suit must be condemned to pay. 
costs, pro rata and in the same proportion as their interests in the 
partnership. The remittitur reduced Butler’s liability for costs to that 
extent. 

14. ‘* The Court erred in permitting plaintiffs to introduce a portion of 
the record in suit of Builer v. John B. Murison & Co.” 

This point already noticed in our answer to bill of exceptions No. 2. 

The points raised in Butler’s bill of exceptions, and in his motion for 
new trial, are all technical, and should not be permitted to interfere with 
that equal-handed justice, bestowed in an eminent degree, by the verdict — 
of the jury, and the judgment of the lower Court. 
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J. Ad Rozier, for defendants and appellants.—The plaintiffs have pre- 
pared a full brief, on their part, and we are thus enabled to present the 
points which we wish to submit, ina succinct manner. In the motion for 
a new trial, the grounds relied on are set forth in full. 

1. The suit was tried by a jury. As a portion of the evidence, submitted 
at the trial, was the affidavit of Tisdale, one of the plaintiffs. This was 
based on the fact that tif Court had ordered the facts stated in said 
affidavit to be taken pro‘confessis, by reason of the non-production of the 
commercial books of defendant. tote 

This rule was taken previous to the fixing of the cause for trial. Article 
473 ©. P. applies here. The Court hasa right to order books, papers 
and documents to be produced ‘‘on the day fixed for trial of the cause.” 

It is premature to ask for the production of books before the cause is 
fixed for trial. It is only at the trial that the questions of admissibility 
and effect of books and documents can be gone into. The Article 140 
is to be continued, with reference to the Article 473. 

The continuance asked for should have been granted. There was a 
proffer to bring them into Court the next day. Had the Court exercised 
# sound discretion, it would have granted it, for many reasons. So short 
a delay could not injure the plaintiffs, more especially as the cause was 
not fixed for trial, and it might be of serious detriment to the defendant. 
No mercy was shown. Less than a ten day’s notice had been given. 

The affidavit was defective; the Article 140 requires that the party 
demanding their production, should state the facts he intends to establish 
by the books. 

Tisdale states, in a general way, that he expects to prove by them the 
allegations contained in the petition and the disbursements. He should 
specially state the facts minutely, with date, particulars, etc. But to say 
that the books will show the amount of expenditures, receipts, etc., 
without setting forth any minutis, is much too vague and indeterminate. af 

Without this portion of the evidence submitted to the jury, the plain- ry 
4iffs could not recover. 
2. The answers of Butler tointerrogatories on facts and articles, made in 
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another suit, should have been rejected, for the reason that the whole 
record was not produced. The other suit was not between the same 
parties, for Allen was not a party to it. A mutilated record is 
inadmissible. Desmakes v. Groves, 8 N. 8. 392; Briggs v. Campbell, 19 
La. 526, 3 An. 594; Greenleaf Evidence, # 511, 512. 

The authorities quoted do not apply. The answers of the defendant 
could not be fully understood, unless the whole proceedings were before 
the Court, including the evidence. They showed no reason to dispense 
with the rule. They do not allege that the record was voluminous, or 
was merely to prove an incidental point. These were not insolvent or 
mortuary proceedings, having no connection with the demand. 

8. The verdict is uncertain, and is not against A. J. Butler, or any of 
the defendants. Allen being a partner, it was necessary to make him a 
party tothe suit. 10 An. 574, 12 An. 957. ; 

The amount due by each partner to the concern is a judgment in which 
the partners are respectively interested. 

4, There were three partners. The issues are not disposed of. There 
was no reference made to Allen. 

There must be a certainty in such matters. 








‘ 


Hyman, ©. J. Defendant, Andrew J. Butler, is appellant from a judg- 
ment rendered in this suit against him. 

He filed many bills of exception to the ruling of the lower Court; only 
two of which do we deem it necessary to notice. 

In one of the bills, he objected to the introduction in evidence of the 
interrogatories on facts and articles propounded to him, and his answers 
thereto in a suit instituted by him against plaintiffs styled ‘‘A. J. Buller 
v. J. B. Murison & Co,” on the ground, that a part of the record in that 
suit could not be received in evidence separate from the whole record. 

The object in offering their interrogatories, and his answers thereto, 
was to prove his admissions of certain facts. 

His statement, when taken as admissions, cannot be decided; but there 
can be no reasdn given why the whole record of the suit should be intro- 
duced in evidence for the sole purpose of proving admissions in answers 
to interrogatories. 2A. 887, Greenleaf on Evidence, vol. 1 3 512. 

In the other bill, he objected to the order of the Court, requiring him 
to bring certain books and papers into Court ona day different from 
that fixed for the trial.of the suit; and also to its decree, that the facts 
stated in the oath of the plaintiffs to obtain the order should be taken as 
confessed by him, defendant, because he had not brought the books and 
papers, on the day required by the order, 

Article 140 of the Code of Practice declares, that ‘‘Courts may at the 
request of one of the parties decree that the other party bring into Court 
the books, papers, and other documents which are in his possession, and 
which are material in the cause, provided the party requesting their pro- 
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duction declares in writing, and on oath, what are the facts he intends to 
establish by such books, papers, or other documents; and on the refusal 
of the party thus called upon to comply with the order of the Court, the 
facts stated and sworn to shall be considered as having been confessed, 
until satisfactory evidence be shown of the impossibility of producing 
such document. ; 

Article 473 of same Code, directs that the day fixed for the trial of a 
suit shall be the day that the Judge shall fix in his order for the produce- 
tion into Court of books, papers, or other documents that are in posses- 
sion of parties to a suit. 

This Article is restrictive of the first named Article, and the Court was 
not vested with authority to order, as it did, defendant to produce the 
books and papers at the motion of plaintiffs on a day different from that 
which the Court had fixed for the trial of the suit; and, consequently, it 
had no right to decree that the facts stated in the affidavit of plaintiffs to 
obtain the order should be taken as confessed, on defendants non-compli- 
ance with the order. 

Were we to pronounce definitively on the case in the state in which it 
is, injustice might be done to the parties. 

It is decreed that the judgment of the District Court be avoided and 
reversed, that plaintiffs pay the costs of appeal, and that the case be 
remanded for further proceedings according to law. 


Howe, J., recused. 











Bennett & Lures v. W. G. Rosrson. 


Agreements, legally entered into, have the effect of laws on those who have formed them. 
They cannot be revoked, unless by mutual consent of the parties, or for causes acknowledged by law. 
They must be performed with good faith. 


PPEAL from the Sixth District Court of New Orleans, Howell, J. 
C. Roselius, for plaintiffs. G. Schmidt, for defendant and appellant. 


Instxy, J. On the 24th October, 1860, the plaintiffs, Bennett & Lurges, 
made the following “‘ proposition:” 

‘¢ Charles Pride, Esq. Sir: We propose to furnish the verandah and 
railing for W. G. Robinson as per plan, the front gallery railing to be 
the same pattern as Mr. Felton’s, corner of Canal and Philippe streets, for 
the sum of fifteen hundred dollars, (say $1,500). Yoursrespectfully, Ben- 
nett & Lurges, per J. 8. Rhody.” 
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On the 27th October, 1860, Walter G, Robinson, accepted this proposi- 
tion in. the following terms: 

‘‘T accept the above proposition, the work to be done in the best 
manner, and the best materials in such cases to be used; all under the 
supervision and to the satisfaction of Mr. Chas. Pride. Signed, Walter 
G. Robinson.” 

On the 29th April, 1863, the present suit was instituted on an account 
annexed to the plaintiffs’ petition, in which the item of fifteen hundred 
dollars, as per contract, is charged, and also an additional charge is made 
of five hundred and fifty dollars, for extra work. 

The whole amount for $2,050; two thousand and fifty dollars is credited 
with the sum of fifteen hundred dollars. 

The extra work is charged as follows : 

1862, January 28. Extra work on verandah : ‘‘Difference, on the side 
verandah for ten extra pilasters and heavier cornices than specified and 








shown to us on the plan...............sccecceseecces $400 
Alteration on the front balcony, round return instead 
GE GUMMED, «4. cna si0'4'00 0585% Kips odcgddshedpecdecdan Wud 150—$550 00 


The defendant pleaded the general issue, and specially denied that the 
work for which plaintiffs claim payment was extra work, and that he ever 
authorized the plaintiff to do such work. 

From judgment rendered against defendant, he has appealed. 

It may be well to observe here that, although the item of fifteen hundred 
dollars, the contract price of the work is charged on the amount at the 
date of 30th September, 1861, and the extra work on the 28th January, 
1862, there is no evidence in the record to show that any work was done 
on the verandah after the month of September, 1861. 

Allen Hill, a witness, who testifies on the trial of the case, having 
examined the proposal for verandah, remarks: ‘‘I cannot say the work- 
manship is any better than is called for by the proposition. It often 
happens when the contractors have not the pattern on hand, according 
to the style or contract, they adopt heavier patterns, as less expensive 
than making new ones to conform to the plans. He does not, however, 
know that such was the case in this particular instance. 

Baumiller, another witness, says: ‘‘I have never yet seen any one 
make -a verandah exactly as itis drawn on the plan. The plan is never 
drawn to any form of railing ; the builders and contractors fill in and 
select the patterns. 

It would cost a little more to make the railing pattern different from 
the one shown by the plan, if plaintiffs did not at the time havea pattern 
as the plan calls for.” 

There seems to be some doubt as to the plan which was adopted under 
the contract ; the witness, Tcheil, says ‘‘ plan C was made fourteen days 
before the contract, but he cannot say if plaintiffs saw it or not, If they 
saw it, then the work is in conformity to that plan, By the contract, a 
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plan is referred to the front gallery railing to be the same pattern as Mr. 
Felton’s, corner of Canal and Phillippe streets.” 

It was, we think, at least incumbent on the plaintiffs to show clearly the 
plan adopted by the contract, in order to determine how the work actually 
performed differed from it. The defendant was willing to pay fifteen 
hundred dollars for the verandah, and that price was accepted ; and the 
contract was the law made by the parties for their government. (C. C. 
1895.) 

If the defendant consented to a change, he might well do so; but, no 
such consent is shown ; and he is not bound for any extra work, unless it 
was done at his request, and with his knowledge and consent. 

The whole work was done in September, 1860, and this suit was brought 
in May, 1863. 

In the meantime the plaintiffs had received fifteen hundred dollars, the 
original price of this verandah, without objection. The additional charge 
for extra work seems to have been an after-thought. We think the de- 
fendant is bound for no more than he agreed to pay, and has already 


paid. 

The judgment of the lower Court must be reversed. 

It is therefore ordered, adjudged and decreed, that the judgment of the 
lower Court be avoided, annulled and reversed. 

And it is further ordered, adjudged and decreed, that judgment be, and 
it is hereby rendered in favor of the defendant, and against the plaintiff, 
with costs in both Courts. 


Howe, J., recused. 








Lasma Cure, Tutrix, v. Jean Porte et al. 


Where a party goes to trial in the Court below, without a hearing on the exceptions, they are 
considered as waived, and cannot be heard in this Court. 


PPEAL from the Third District Court of New Orleans, Fellowes, J. 
LaxzavveE, J. This suit is brought by plaintiff, in her own name, as 
creditor of the deceased Jacques Gallay, and as natural tutrix of his 
minor children, the legitimate children also of said deceased, to set aside 
and annul, as simulated, a sale made by the said deceased, Gallay, to one 
Jean Porte, of a certain dairy, for $1,200 cash, and as containing a dis- 
guised donation to the concubine of the deceased. 
The answer to defendants is, first, an exception to plaintiff’s right and 
interest to maintain the present suit, and a denial of all the allegations 
set forth in the petition. 
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Without any further notice taken of the exceptions, either by the 
parties or the Court, the case was taken up fof trial on the merits, when 
a mass of testimony was received ; the after hearing the evidence, 
gave judgment in favor of plaintiff as prayed for, and the defendants took 
this appeal. 

The defendants insist on their excepti in this Court. We are of 
opinion that, having gone in the trial of th¢ case on the merits, without 
requiring a decision upon them in the Pourt below, the defendants 
waived and abandoned them. 1N. 8. 1307 4 La. 482; 14 La. 288. 

The deceased, Jacques Gallay, had been ied to the plaintiff; they 
had two children and were divorced. He afterwards kept, as his concu- 
bine, Henrietta Maldry, one of the defendants; this sale was made on 
the 20th December, 1859, to the defendant, Jean Porte, for twenty-one 
cows, two mares, twelve hogs, thirty chickens, one lot of hay, two carts, 
and one lot of harness, and the whole apparatus for selling milk, for 
$1,200 cash, and the deceased, Gallay, died next day, 21st December, 
1859. The money was handed to the vendor, Gallay, at the time of the 
sale, and then taken by the defendant Henrietta; an inventory has 
been made of lots belonging to the estate, appraised at $800, and three 
articles, appraised at $5 00, and no money was found. Itappears that the 
things sold remained in the possession of the said Henrietta, whose sister 
was the wife of Jean Porte, the defendant and purchaser. Dr. Armand 
Mercier was called to visit the deceased, and, at his second visit, he saw 
the patient was very low, and getting worse and worse every moment. 
He then told to a man in the establishment that, if the sick man had any 
testamentary dispositions to make, he had better make them at once, 
inasmuch that, in a very short time, it would be too late. 

Dr. Mercier further says: The first day I saw the sick man, I cannot 
say he was in extremis; quite the contrary. When I saw him after J. 
Cuvillier had executed the act above spoken of, the sick man was still 
mentis compos, although he died a few hours after. 

The plaintiff alleges in her petition and contends that the pretended 
sale was nothing but a simuldted and disguised donation, made,to the 
deceased’s concubine, namely, Henrietta. The case involves none but 
questions of facts. The Court below, who heard the witnesses, was clearly 
of opinion that the sale was a simulation and a disguised donation, in 
favor of Henrietta, the deceased’s concubine. 

We have examined the testimony, and we are not prepared to say that. 
our learned brother erred. The surrounding circumstances are sufficiently 
strong to raise the presumption of a disguised donation to his concu- 
bine ; and, for the reasons given in his judgment, we are of opinion that 
he decided correctly. ; 

It is therefore ordered and decreed, that the judgment of the District 
Court be affirmed, with costs. 
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A. A. Writs ov. J. G. Lanpry. 


‘The only real deposit is that, where the depositary receives a thing to be preserved in kind, without 
the power of using it, and on the condition that he is to restore the identical object. 


PPEAL from the Second District Court of New Orleans, Howell, J. 
Geo. S. Lacey, for plaintiff and appellant. J. Ad Rozier, for Landry, 
tutor. Geo. L. Bright, for Camutz, syndic. 


Instzy, J. This is an action, depositi directa, instituted by the plain- 
tiff, to recover from the legal tutor of the minor children of the late 
Amadéo Landry, certain bank and United States'[reasury notes, described 
in his petition, which he avers were received from him by the said Amadéo 
Landry, on a special deposit, to be kept as such by the said Landry, and 
‘to be returned to your petitioner when called for. 

Christopher Camutz, the syndic appointed by the creditors of the de- 
ceased, was made a party to the suit, and the answer of both defendants 
was a general denial. 

The special deposit is clearly proved by the testimony of C. Camutz, 
and by the receipts given by Landry to the plaintiff. 

It is shown by the same witness that the notes, which do not appear to 
have been enclosed in a wrapper or labelled, were put into the tin box, or 
bank box, kept in the Citizens Bank; but, as he says, “‘ after some time 
they got mixed up with the money of the house of Brand & Landry, and 
when it got mixed up it was used as the money of A, Landry in paying 
out for the house.” He says ‘‘ that some of the money in the box is the 
same as that given by plaintiff Williams;” but he cannot say ‘‘ which of 
the bills sequestered are those deposited by the plaintiff,” because ‘‘ we 
were receiving and paying out money from the same box.” He further 
says, that ‘“‘Mr. A. Landry kept his own money in the same box;” and 
further, he says: ‘‘When we paid money out of the box, the money 
therein was used in common and indiscriminately.” 

The depositor does not identify the thing reclaimed by him to be iden- 
tically the same as that which he deposited. See Articles 2934, 3189 C. C. 
Longbottom’s Executor v. Babcock, 9 La. R. 50; and we are, therefore, unable 
to disturb the judgment of the lower Court, which was one of non-suit. 

It is therefore ordered, adjudged and decreed, that the judgment of the 
lower Court be affirmed, and that the costs of appeal be paid by the 
appellant. 

Howe, J., recused. 
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E. P. Dwicur v. Betxioce, Nostom & Co. 


If a suit be instituted against an absentee who has no known agent in the State, or for the admini- 
stration of whose property no curator has been appointed, the Judge, before whom the duitis 
pending, shall appoint a curator ad hoc to defend the absentee in the suit. 


PPEAL from the Second District Court of New Orleans, Bermudez, J. 
Durant & Hornor, for plaintiff. Fellows & Mills, for defendants. 


Howett, J. This is an actio&i to annul a judgment against plaintiff, on 
the grounds, that he was not brought into Court by his property or by 
personal citation ; that the appointment of a curator ad hoc in said suit 
was illegal and null, and that there was no sale of the property pledged to 
defendants by plaintiff. Judgment was rendered in the lower Court, dis- 
missing plaintiff's suit, and he has appealed. : 

The record of the. proceedings, sought to be annulled, is in evidence 
before us; and, from an inspection of it, we find that plaintiffs therein, 
who are defendants here, instituted suit against the defendant (plaintiff 
herein) as an absentee, to enforce their right of pledge upon certain stock 
of the Good Intent Towboat Company, and had a curator ad hoc appoint- 
ed to represent him, contradictorily, with whom the proceedings were 
conducted, and judgment was rendered for the amount of their claim, 
and the stock, pledged to them to secure it, ordered to be transferred to 
them, at its appraised value, under the provisions of Article 3182 ©. ©. 

From a careful examination of the authorities upon this subject, we 
have come to the conclusion that it was a case in which the appointment 
of a curator ad hoc was authorized, and, consequently, the suit maintain- 
able, as Dwight, the defendant, was an absentee, and had property within 
the jurisdiction of the Court to be affected by the judgment to be rendered. 
See CO. C. 57; C. P. 116; 2A. 1010; 6 A. 220. There is nothing decided in 
the case of Dupuy v. Hunt, 2 A. 562, which does not support the validity 
of suck a proceeding. 

Whatever errors or irregularities may exist in the said suit of Belloeg, 
Noblom & Co. v. Dwight, can be corrected, and the rights of parties there- 
in protected, when the- case is properly before us on appeal, as we per- 
ceive that an appeal has been taken. Plaintiff in this action has shown 
no grounds to authorize a judgment annulling the judgment in said suit, 
C. P. 606. 

Judgment affirmed, with costs. 
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Widow de St. Romes v City of New Orleans. . 








Wipow vE Sr. Romss v. Crry or New ORLEANS. 


Held: That Article 2229 contemplates the formation and origin of the contract, not its execution. 

When the obligor fulfills his obligation in doing what he has bound himself to do, he does not 
contract nor agree, he complies with his obligation; contracting or agreeing is one thing, and 
the fulfilling of the obligation is another. 


PPEAL from the Sixth District Court of New Orleans, Howell, J. 
C. Roselius & Alf. Philips, for nae’ and appellant. Thomas H. 


Hewes, for defendant. 


LaBAvveE, J. On the Bist of December, 1861, plaintiff brought this 
suit to recover from defendant, as the price of land, taken for the opening 
of a street, in 1856. The defendant pleaded payment. After hearing 
the evidence, the District Court sustained the plea of payment, proved, 
by one witness only, and gave judgment accordingly. 

The plaintiff appealed. — 

It is contended in this Court, by appellant’s counsel, that the defen- 
dant has failed to prove the payment by competent evidence, under the 
rules contained in Articles 2229 and 2257, C. C. The first Article reads: 
**All agreements relative to personal property, and all contracts for the 
payment of money, when the value does not exceed $500, which are not 
reduced to writing, may be proved by any competent evidence; such 


' contracts or agreements above $500 in value, must be proved by least by 


one credible witness, and other corroborating circumstances.” We are of 
opinion thaf this Article does not apply to this case, and that this law 
contemplates tne formation and origin of the contract or agreement, and 
not the execution of it. In this case, the contract had already been entered 
into when the land was transferred to the city for $800, whereby the city 
agreed to pay said sum. We believe that the execution of an agreement 
relative to personal property, and the payment of money under acontract, 
are not properly agreements or contracts, as contemplated by law; con- 
tracting and agreeing requires consent of both parties. When the obligor 
fulfills his obligation in doing what he has bound himself to do, he does 
not contract nor agree, he complies with his obligation; contracting or 
agreeing is one thing, and the fulfilling of the obligation is another. 
14 La. 346. 

Upon the whole, we are of opinion that our learned brother decided the 
ease correctly ; and, for the reasons assigned by him in his judgment, 
we are of opinion that the judgment appealed from should be affirmed. 

It is therefore ordered and decreed, that the judgment appealed from 


be affirmed, with costs. 


Howe, J., recused. 
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G. Bridgeford & Co. v. J. Morgan Hall et al. 








Mrs. A. E. Henperson, Wife of J. Vanwickle, v. R. M. Monrcomery. 


Where an institution, like that of slavery, has been abolished since the decision in the lower Court, 
no judgment can be affirmed; nor can it be reversed. The appeal ex proprio motu must be 
memiened 

Damages as for a frivolous appeal are only awarded when the judgment is confirmed. 

PPEAL from the Fourth District Court of New Orleans, Price, J. 
G. W. Helme, for plaintiff. V. F. & J. B. Cotton, for defendant and 


appellant. 


Howe, J. This is an appeal from an order of seizure and sale, 
obtained in October, 1861, ‘‘commanding the Sheriff of the Parish of 
Orleans to seize and sell, according to law, and for cash, the slaves” 
described in the petition. 

Counsel for appellee, in their brief, ask the aflirmance of the judgment, 
as there is no error in the proceedings, and suggest that, if it cannot be 
affirmed because of the supervening abolition of slavery, this is a clear 
case for allowing damages, for the reason that, but for the appeal, the 
slaves would have been sold, and the debt paid. 

This is a reason that can have no weight. The appellee has filed no 
answer praying for damages; and if she had done so, we could not grant 
them, because damages are awarded only upon confirming the judgment 
(C. P. 907); and we cannot affirm the judgment, because there are no 
slaves in this country, to be sold under an order of any Court. We can 
not reverse the judgment, because, at iis date, it was authorized by the 
law and evidence. 

We consider that there is nothing now to sustain an appeal; that the 
judgment or order appealed from, being in conflict with the fundamental 
and paramount law of the land, is an absolute nullity; and that the par- 
ties must be left as they were when it was struck with nullity. We can 
only, ex proprio motu, dismiss the appeal. 

It is therefore ordered, that the appeal herein be dismissed at the costs 
of the appellant. 





G. Bripcerorp & Co. v. J. Morgan Hatt et al. 


Corporations must not only be authorized by the Legislature, but a name must be given to them; 
and it is in that name they must sue or be sued, and do all their legal acts, although a slight altera- 
tion in this name be not important. 

It is not necessary to record the charter of a corporation in the office of the Secretary of State. 

The Act of March l4th, 1855, organizing corporations, does not come in conflict with the Article 115 of 
the Constitution of 1852, and is, therefore, constitutional. That law embraces but one object. 

The right to construct and to own boats necessarily includes the right to employ or navigate them. 


PPEAL from the Third District Court of New Orleans, Fellowes, J. 
P. H. Morgan and L, Madison Day, for defendants. ' 


Eggleston & Hart, for plaintiffs and appellanis.—This question is settled 
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by positive law. Acts 1855, p. 183, 23. This section requires that the 
charter of incorporation shall contain, first, the name and title of the 
corporation. And the second section of the same Act declares: That said 
corporations (those which the first section authorizes to be created) shall 
have power and authority, first, to have and enjoy succession by their 
corporate name, etc.; second, to contract, sue, and be sucd, in their cor- 
porate name; third, to make and use a corporate seal; fourth, to hold and 
convey, etc., under their corporate name, etc., etc. 

Is, then, the New Orleans and Bayou Sara Mail Company aeanel 
from responsibility, or any of its members, as commercial partners, to 
third persons dealing with it, or them, by the production of a charter of 
incorporation, creating a company, of the cognomen of the New Orleans 
and Bayou Sara Company? Again: another reason in support of the 
proposition, we assert, may be derived from the text of the third section 
of the law already quoted, p. 183. It declares that every charter shall 
contain a description of the purposes for which it was established. Should 
not the name of the corporation indicate the objects and purposes of the 
corporation? Ought there not to be some similarity between the name 
and the objects of the charter, to denote and apprise the public of them? 
Tf such was not the design of the law, why does the fourth section of this 
Act require the registration and publication of the charter? 

To baptize an ideal being, by the name of a Mail Company conveys the 
meaning to acommunity, that the transportation of the mail was at least 
one of the objects of the company; but the name Bayou Sara Company 
announces no such object or purpose. A mail company, employed by 
the Government to carry the public mail, could command greater confi- 
dence than an ordinary commercial company, without such an employ- 
ment; hence the necessity of having a fixed title. It must be sued, and 
contract, says the statute, by the name it takes in its charter. Section 3, 
C. C. 437. 

The reception of the charter in evidence will not aid the defendants. 
The allegata and probata do not correspond. The plea is that the New 
Orleans and Bayou Sara Mail Company, is a corporation duly chartered 
under the laws of the State ; the proof made is that the New Orleans and 
Bayou Sara Company is an incorporated institution. It is submitted that 
this is insufficient. The existence of the corporation alleged and named 
in the plea, is not proven by the reception in evidence of a charter of a 
corporation called by a different name and bearing another title. The 
omission of the word mail in one corporation could not be supplied by 
the Court any more than could that word be stricken from the name of 
the other corporation, in order to effect a conformity of titles. By no 
legal presumption can an identification be established. By no logical 
deduction from the facts disclosed on the record, can such an identity be 
shown. The corporation must stand or fall by the title the charter 
bestows upon it. It cannot be enlarged or diminished, added to, or cur- 
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tailed in one word to suit the interest or convenience of . the corporators. 
The name is a part of the corporation. C. C. 423, 437. 

Another requirement of the second section of the act of 1855, page 
183, and the first Article of the pretended charter, have been omitted. 
The said section of the statute requires them to make and use a 
corporate seal, and so does the Article 1 of the charter. Without the 
fulfilment of this requisite, tlie corporation could’ not be called into 
existence. It was essential to its creation, and not simply directory; it 
was visceral and not formal. There is not one title of proof on the record, 
that any corporate seal was made, or used by the company, and therefore 
it was only an unincorporated commercial association. By the first 
Article of the act, the corporation was to go into operation as soon as the 
requisites of the law for organization should be fulfilled. This was a 
condition precedent to its corporate existence. Without the seal, the 
symbol of its life, it could do no act as a corporation, or invoke the 
privileges or exemptions of one. Spencer, Field & Oo. v. Paul Cook, et 
als., Opn. Book, No. 6519. Its rights, duties and obligations, as regards 
themselves and others, will be tested by the principles and rules of the 
commercial Codes, and not by those of corporate laws. The laws divest 
it of its lofty pretensions, which it asserts, and reduces it down to its 
veritable nature, and that is a trading company, conveying property and - 
persons for hire on its boats navigating the Mississippi river. Vide above 
case. 

It is nowhere admitted or proved that the company ever existed as a 
corporation. In the petitions of the plaintiffs, it is charged that the 
company is a commercial partnership, and this allegation is not contra- 
dicted by the testimony in the transcript. After administering proof 
that the association existed, and conveyed persons and property for hire, 
the burden of proving a charter rested on the defendants. If they 
omitted to adduce in evidence the charter, creative of a corporation of the 
identical appellation of the one alleged in their plea, valid in all its parts, 
essential to communicate to it legal vitality, they have failed in their 
proof. The name and seal should be shown, for the seal is requisite to its 
existence, and to authenticate its acts, as the great seal is requisite to the 
validity of a commission issued by Gov. Wells, to enable a Judge to 
execute the functions of his office. 

Another ground presents itself in favor of the pretensions of the plain- 
tiffs. They all resided out of the State of Louisiana at the date of the 
obligations sued on, and contracted with the regularly constituted officers 
of the boat upon the faith of the company, which used its boats in navi- 
gating that portion of the Mississippi River lying between this city and 
Bayou Sara, and cannot be presumed to know of the corporative capacity 
of it. A man is presumed to know the law of his own State, and cannot 
plead ignorance thereof, but he is not presumed to know the law of a 


foreign State. There was nothing in the title of this company, or the 
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word of the president, from which he could infer the existence of a cor- 
poration, or enunciative of such a fact. There is nothing in proof, from 
which it can be implied, that they were cognizant of the State law, 
authorizing the creation of corporations by notarial act. The law wasa 
local one, made for the people of this State, having an infra-territorial 
operation, and by which a company was created for internal navigation 
and commerce. We then respectfully submit that the actions of the 
plaintiffs cannot be defeated, even should the corporate character of the 
adduced instrument be established, unless the plaintiffs are shown to have 
had positive knowledge of it. Presumptions, inferences, inductions will 
not do; and the Court will not be warranted in drawing them. If foreign 
laws are required to be proved as facts, before your Honors can notice 
them, how can it be required of men uninitiated in juridical science to 
know the laws of a State in which they never lived? How canit be 
presumed that they had a knowledge that this association, the creature of 
a local statute, was clothed with the formalities requisite for its complete 
corporate organization, and had the charter published and recorded ? 
Would a citizen of Louisiana be presumed to know the local statute law 
of Kentucky or Indiana, which authorized the creation of corporations, 
and under which a company similar in character was formed ? 

Other objections exist to the corporate existence of thiscompany. The 
act of 1848, p. 74, 2 16, requires a certified copy of the act to be presented 
to a District Judge, with a petition asking the same to be examined into 
by him, a copy of which must be served on the District Attorney, which, 
if contrary to law, he must file his opposition, when the Court must hear 
and determine on the same. This requisite was not complied with, but a 
simple certificate of the District Attorney approving the act. This can 
have no effect, for he had no authority under the statute of 1855, to give 
it. He is allowed to give such a certificate to charters creating scientific, 
literary, religious and charitable corporations only. Section 1, Rev. Stat. 
1856. 

Should the Judge find the act legal, he is then to confirm it, but if not 
legal, he must amend it, and the notary must certify the amendments, 
ete. ; provided thirty days’ notice be published in the papers, within which 
time any person can oppose it. A certified copy of the act must, within 
thirty days after the decree of the’ Judge, be filed in the office of the 
Secretary of State. All these steps must be taken before the act becomes 
a body corporate. See opinion of Supreme Court in Ms:, No. 6519. 
These provisions of the statutes of 1848, I take to be in force now. The 
statute of 1855 is not repugnant to, nor irreconcileable with them. 

Public policy demands that, when the State delegates its power to indi- 
viduals to form corporations for certain purposes, through the agency of 
a notary, that it should reserve to its Courts and attorneys, the right of 
supervision and correction, in order to protect its citizens against its 
abuse; and this it has done by prescribing forms for their creation. It 
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never intended to entrust a sovereign prerogative of such transcendant 
importance, to the unrestrained discretion of a petty notary, anda few 
avaricious men, who seek solely theirewn gain. Their object is self- 
aggrandizement, and not the public good. Hence the necessity of the 
protective safe-guards and the tutelary vigilance of some high officers of 
the State, such as a Judge, and attorney, and the deposit of a copy of 
the charter with the Secretary of State. In Rome, a corporation was 
illegal unless created ea vel Senatus consulti auctoritate vel Cesar coieret; 
a decree of the Senate or Constitution of the Emperor. Brown’s Civ. 
Law, 101, 2; Dig. 47; Lib. 22, 3; ib. 27, tit. 22. In Great Britain, a 
charter can be granted by Parliament and the King, through a legislative 
act, approved by the latter in his legislative capacity, or it may emanate 
directly from the King, in virtue of his regal prerogative, or it may be 
created by prescription, which presupposes a grant lost by the lapse of 
time. Ang. & Ames on Corp. pp. 52, 3. 

Before the enactment of a general corporation law in this State, the 
charter was the immediate act of the Legislature. Now the charter is 
passed before a notary, and must be accompanied and followed by certain 
specified formalities, without the observance of which, there can be no 
legal corporation. The substitution of a notary who draws up the 
charter, to a committee of the Legislature, who formerly framed it, 
demands a more prudent exercise of the power, and a more rigid 
observance of forms than was necessary for the Legislature to practice. 
Policy enacts a more punctilious enforcement of them on the part of the 
associates, in order to guard public interest and protect private individuals 
from the snares and frauds of men who associate their capital, skill and 
energies to drive individual enterprise out of competition, and to enjoy a 
monopoly of profits. An elegant scholar and profound political philoso- 
pher has said, that associated wealth is the dynasty of modern republics. 
Such bodies cannot expect an indulgent interpretation on the part of 
Courts. 

Besides, these requisites are intended to protect the people against 
charters conflicting with the Constitution and the general provisions of 
the law. For the statute says, that the attorney shall examine the act, 
and if it be contrary to law, the Judge must amend it, ete. Corporate 
power, being in derogation of private right, must be strictly construed. 
Kent, pp. 298-9, ed. 1840. 

We further contend, that the law under which the defendants pro- 
ceeded to organize this company, is in conflict with the Constitution of 
1852, Article 115. The English title of the act (1855 p. 182) is : ‘* An act 
for the organization of corporations for works of public improvement and 
utility.” The French titleis: ‘‘Acte pour l’organisat.ou ac corpora- 
tions, pour l’execution de travaux d’amelioration et d’utilité publique.” 
The word public follows utility, and qualifies it, but it is not thus in the 
English text. It there qualifies both improvement and utility, for it does 
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not change its termination in English, to suit the plural or singular noun, 
as it does in French. Now the French word, publique, applies only to 
utility, and cannot, without a grammatical solecism, be applied to the 
plural noun improvements. It thence results, that the works of improve- 
ment authorized to be constructed or maintained are private ones. It is 
for the execution of such works alone, and those of public utility. We 
conceive that both texts must have weight, and being made in pari 
materia should be construed together. 

There are, then, two objects expressed in this title, and the act is void. 
5 An. Rep. 92, 94, 95; 11 ib. p. 439, 723; 12 ib. 593 ; 13 ib. 433. 

But it is urged that improvements and utility are synonyms, and at 
all events, one may be rejected as a pleonasm. The Legislator has 
thought proper to employ both, and to connect both by the copulative 
et or and, which indicates that he intended to use them in different 
senses. He uses them as embracing a multitude, and not unity of 
objects, and the body of the act included a multiplic‘ty of objects. 

If the lexicon is consulted, we find they difier, Webster, in his 
Dictionary, verbo improvement; 2, melioration, which is the best 
translation of the French amelioration, and at 10 gives the various © 
definitions of it; and of the word utility, he gives an entirely different 
meaning. Houses, buildings, etc., do not fall under the definiton of 
works of utility. 

In popular parlance they also differ. The common understanding of 
men is, that more than one object is meant, when one thing and another 
are spoken of. Two cannot mean only one. We say, A and B are 
partners, C and D are brothers, clearly implying a duality of objects. 

But the title of the law is to organize corporations for the execution of 
works. The Civil Code defines a work, Article 852. Wespeak of a work 
of art or science, which is painting, statuary or a book, ete., but by what 
process of logic or magic, can constructing or maintaining boats, and 
navigating a stream, be converted into a work. The 3d article of the 
charter (Rec., p. 20) declares the object to be to maintain boats for the 
transportatation of persons and freight, for hire. The verb to maintain, 
is not a work, nor is the transportation of persons, a work, etc. It is 
only the use, employment and navigation of boats. The use and employ- 
ment of a boat are different from maintaining and keeping one. It sug- 
gests the idea of immobility or fixedness. At page 25, of Record, they 
may build or cause to be built, etc. 

To maintain, isthe act of keeping; to use a boat, in a trade is an 
operation of navigation and commerce. And the last clause of the first 
section of the act forbids any corporation created under it from engaging 
in mercantile business. . 

Again: No part of the act authorizesa corporation to take the name of 
a mail company, or to organize for the purpose of carrying the mail. The 
law is unconstitutional, because it embraces multifarious classes of sub- 
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jects and objects. Indeed, it is a complete congeries and jumble of 
provisions. The first section embraces nearly fifty objects for which 
companies may be incorporated; and from section five to ten, inclusive, 
yarious provisions are made, which include matters totally different. Is 
there an unity of objects in the provisions regulating the dissolution, 
modification, etc., the responsibility of stockholders, restrictions on 
plank roads, railroads, and the title? 11 An. p. 722; 5 An. p. 95. 

Let us assume, however, for the sake of argument, that the law is con- 
stitutional, does it delegate the power asserted and exercised by the 
defendant? We think it does not. Individuals are permitted. to 
construct and maintain docks, steamships and other vehicles for the 
transportation of freight and passengers, and generally all works of 
public utility and advantage. Now, not to repeat the criticism to which 
we have already subjected the word ‘‘works,” we say that the transporta- 
tion of passengers, or the business of running boats in trade, are distinct 
from the operation of keeping them, or building them. We also may 
affirm, that the employment of a boat in trade is not a work, but an 
operation of commerce. 

Again: A man may be authorized to maintain or keep boats suitable 
for carrying freight, and not be authorized to carry freight. The true 
meaning of the clause seems to be this: that boats may be built and kept, 
adapted to, fit for, and suitable for the transportation of persons, etc. 
And this is the construction placed on the clause by the Legislature of 
1861, p. 37. We refer the Court to both texts. And it was competent 
for the Legislature to interpret their own work. Corporations being the 
creatures of law, can exercise no powers not expressly conferred, or 
necessary to execute their express powers. Their powers are to be 
strictly construed. 2 Kent, p. 298. 

This pretended incorporated company, then, falls under a different 
name, and has none of the rights and privileges of one. C. C. 327. 
What, then, is the nature and liabilities of the industrial combination, 
whose members are sued? Indisputably a common commercial partner- 
ship. Story on Part., 3164. And the members are liable in solido. No 
stipulations, in their articles of partnership, limiting their responsibility, 
can bind their creditors. Story lo cit.; Blundell vy. Winson, 3 Simmon’s 
Rep., 600 ; Walburn v. Nigilby, 1 Mylne & Keen, 5176. See also Spencer, 
Field & Co. v Paul Cook et al., by our Supreme Court, No. 6519. 

No matter what name the manager of the association takes, whether 


president, director, administrator, chairman or syndic, the law remains 
the same. C. C. 2838-9; and Story, 23164. The assumption of the name 
and powers of a corporation, was a usurpation on the part of the mem- 
bers, and they cannot invoke the protection and exemptions given to 
corporators against responsibility for their conduct and acts. 





Howe, J. The defendants are sought to be made liable as commer- 
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eial partners on certain drafts, drawn by an agent, on and accepted by 
the President of the New Orleans and Bayou Sara Mail Company. 

The defence is that said company is a private corporation, duly incor- 
porated under the laws of this State; and that defendants, having paid 
the full amount of their stock, are not liable. 

Judgment was rendered in favor of defendants, and plaintiffs appealed, 

The first point raised by plaintiffs is, that the charter introduced in 
evidence is that of the New Orleans and Bayou Sara Company, and not 
of the New Orleans and Bayou Sara Mail Company, as set out in the 
pleadings. 

If there is any force in this objection, plaintiffs have not made out 
their case against the defendants; for the proof introduced by themselves 
is, that the company of which defendants are members is the New Orleans 
and Bayou Sara Company; that said company is the owner of the boats 
against which their claims exist, and that the parties and officers, with 
whom they contracted, are the officers and stockholders of the New Or- 
leans and Bayou Sara Company. We think, however, that this variance 
in the name is, under the circumstances, unimportant. C. C. 423. There 
is no doubt about the identity of the company. 

The next point raised is, that the provisions of the Act of 1848, as to 
the certificate of a District Judge, filing a copy of the charter in the 
office of the Secretary of State, etc., are not observed. This, we think, 
was not required, as this company was incorporated under the provisions 
of the Act of 1855, approved March 14th, which Act does not require 
such formalities. Its requirements seem to have been complied with. 

Another point presented is, that said Act of 1855 is in violation of Arti- 
cle 115 of the Constitution of 1852, because two objects are expressed in 
the title. It is entitled ‘‘ An Act for the organization of corporations for 
works of public improvement and utility.” This, in our opinion, is not 
in conflict with the Constitution. The object of the Act, as expressed in 
the title, is the organization of corporations of a particular class: those 
which promote works of public improvement and utility. The fact that 
those corporations may be organized for various purposes, within the 
prescribed class, does not change the constitutional character of the gene- 
ral law, which provides the mode in which they are to be organized, and 
fixes their powers and liabilities. The law embraces but one object, as 
contemplated by the Constitution. 

It is further objected, that said Act does not authorize the establish- 
ment of a corporation, such as this, for the earrying of freight and pas- 
sengers for hire on the Mississippi river. The clause under which this 
company was organized reads: ‘‘ to construct and maintain docks, steam- 
ships and other vehicles for the transportation of freight and passengers; 
and generally all works of public utility and advantage. It is to be 
remarked that the debts, on which these suits are brought, were created 
in the construction and equipment of the steamboats owned by the com- 
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pany, and that there is no doubt that a company may, under the terms of 
the Act, be organized for the construction of steamboats. But the defen- 
dants contend, and we think with reason, that a company which is autho- 
rized to build and maintain steamboats for the transportation of freight 
and passengers, may also use their boats in that business; that the right 
to construct and to own boats necessarily includes the right to employ or 
navigate them, as that is the purpose for which they are built. 

We conclude, then, that the defendants are stockholders in a regularly 
incorporated company, and having, as it is shown, paid up their stock, 
they cannot be made liable as commercial partners. 

It is therefore ordered that the judgments appealed from in these c »n- 
solidated cases be affirmed, with costs. 





Wusson, Executor, ». Mrs. Earny et als.—On a RE-HEARING. 


Where it is attempted to prove an acknowledgment, made by the representative of a deceased person, 
of a debt contracted by said deceased, the proof should be direct and unambiguous The Code of 
Practice has prescribed how such proof may be made, and those who do not adopt that mode should 
not compiain if they are required to adduce proof of strict legal certainty. 


PPEAL from the Second District Court of New Orleans, Thomas, J. 
Buchanan & Gilmore, for plaintiff. Fellows & Mills, for defendants 


and appellants. 


Howe, J. On the rehearing granted in this case, we are asked to 
reconsider the point upon which our former decision principally rested, 
to wit: that the acknowledgment of the debt, or creditor’s right, had not 
been made in writing, as required by the 985th Article C. P., and conse- 
quently, no interruption of prescription shown. The case of the Succes- 
sion of Dubreuil, 12 R. 511, quoted in our first opinion, we are now satis- 
fied, does not establish the doctrine that an acknowledgment by an 
administrator can be made only in writing, it simply decided that an 
acknowledgment in such form is an interruption and not a suspension of 
prescription, as was urged. 

It is contended by counsel for plaintiff, that Article 985 C. P. is not 
exclusive of other modes of acknowledgement by an administrator, and 
that Mrs. Sullivan, being not only administratrix, but widow in commu- 
nity, and entitled under the law to one-half the property of her husband’s 
succession, as owner, and to the other half as usufructuary, her power 
to make an acknowledgment that will interrupt prescription is not limited 
by the rules governing administrators ordinarily. 

‘We deem-it unnecessary to settle either of these questions at this time, 
as we think the evidence in this case is insufficient to establish an inter- 
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ruption in any form. The relation of conversations between parties ig 
held to be weak evidence, generally; but here, we have but one witness, 
who states in a confused and unsatisfactory manner, a conversation between 
the administratrix of an alleged debtor with his alleged creditor, who is 
now dead, and gives only what, he says, was understood at the time, 
The expressions, as detailed by this witness, are wholly deficient in cer. 
tainty as to time, nature of the debt, amount due or promise to pay. 
They do not show an unequivocal acknowledgment of the debt in 
question. No note was exhibited or described. 

When it is attempted to prove an acknowledgment made by the represen- 
tative of a deceased person, of a debt contracted by said deceased, the 
proof should be direct and unambiguous. The Code of Practice has 
prescribed how such proof may be made, and those who do not adopt 
that mode, should not complain if they are required to adduce proof of 
strict legal certainty. 

The interruption of the prescription pleaded in this case, is not satis- 
factorily shown. 

It is therefore ordered that the decree heretofore rendered by us in this 
case remain undisturbed. 








SUCCESSION OF PHILBRICK. 


Under Article 1057 of the Code of Practice, the Judge is authorized to order the execution against an 
administrator, personally, who makes a vague and insufficient answer to a rule, under Articles 1088, 
1056, C. P., taken by creditors whose claims have been fixed by a final judgment upon the adminis- 
trator’s account. 

PPEAL from the Second District Court of New Orleans, Reynolds, 
acting J. R. K. Cutler, for plaintiff. Thos. S. McCay, for defendant 
and appellant. 


InstEy, J. The question involved in thiscase can be gathered from the 
reasons assigned by the Court below for the judgment rendered by it. 
The facts are correctly stated :, 

‘‘Nelson having been credited with $843 23 on the account herein 
presented, on the 25th February, 1861, and now homologated as far as not 
opposed, takes this rule to coerce payment to him by the administrator 
of said amount.” 

‘‘ It is established that by agreement with Nelson entered, the admini- 
strator is to retain out of the said sum, the sum of $450, to meet the 
judgment to be rendered in the case bearing No. 16,652 of this Court 
docket, were said judgment adverse to Nelson.” 

“It is also established that the administrator is to retain $143 23 to meet 
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the proportion which Nelson would have to contribute, were the opposi- 
tion of the heirs maintained.” 

By agreement the administrator is to retain a small amount to meet 
Nelson’s contribution, were the other oppositions maintained, such 
contribution being, by consent, fixed at five dollars. 

The various amounts to be thus retained, forming the total sum of 
$598 23. 

Nelson is, therefore, entitled to the difference, say, two hundred and 
forty-five dollars. 

The rule is, therefore, made absolute (and in other respects dismissed), 
so far as to entitle W. H. Nelson to a writ of fi. fa. against W. G. Mullen, 
individually, for the sum of two hundred and forty-five dollars, with costs 
of rule. 

To the rule taken by Nelson, Mullen, the curator, filed an answer, 
setting up various grounds why the rule should not be made absolute, and 
the claim of the plaintiff in the rule Nelson reduced to eleven dollars and 
twenty-five cents ; but it is needless to refer to this defence, as it is not 
sustained by any evidence in the record. 

In this Court Nelson has prayed for an amendment of the judgment, 
by allowing him and ordering a writ of fieri facias to issue in his name 
against W. G. Mullen for te sum of eight hundred and forty-three dol- 
lars and twenty-three cents, with legal interest from the 25th of Feb. 1861. 

We cannot change the judgment of the Court below ; for, on the one 
hand, Mullen, the curator of the estate of Philbrick, is a mere stakeholder, 
and has shown no reason why his appeal should be maintained and the 
judgment reversed ; and on the other hand, Nelson is bound by his 
agreement on record, as there is nothing to prove any change yet, to 
justify any interference of the Court. 

The reservation of the amounts deducted from his claim of $843 23, 
protects him, should he eventually establish a solid claim to them ; but 
for the amount presently due to him, the Court did not err in awarding 
him an execution directly against the individual property of the curator. 
See Article, 993 and 1057, C. P., and see also the remedy against curator, 
Stevens v. Stevens, Admr., 13 A. p. 416. 

It is therefore ordered, adjudged and decreed, that the judgment of the 
District Court be affirmed, and that W. G. Mullen (curator of the succes- 
sion of 8. W. Philbrick) individually pay the costs of the present appeal. 





Mrs. M. Ryan v. E. W. Sewetn. 


The law vests in the Judges of the District Courts great discretion in granting or refusing con- 
tinuances, and this Court will presume that that discretion, when exercised, is done so legally, and 
not arbitrarily. 


PPEAL from the Sixth District Court of New Orleans, Howell, J. 
C. Redmond, for plaintiff. Durant & Hornor, for defendant and 
appellant. 
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Instex, J. It is conceded by the appellant in this case, that the only 
ground for the appeal taken by him is, that he was improperly refused a 
continuance, to procure the testimony of certain witnesses residing out 
of the State. 

The law vests in the Judges of the District Courts great discretion in 
granting or refusing continuances, and this Court will presume that that 
discretion, when exercised, is done so legally, and not arbitrarily. 

In this case, we have carefully examined all the progressive steps pre- 
_ vious to the rendition of judgment, and we are constrained to say that the 
defendant has not used that diligence to procure his testimony, which he 
might have done, notwithstanding the troubled state of the country. He 
has not, we think, shown by his affidavit, what was necessary and legally 
required of him, to have the trial of the case postponed. 

We see no error in the judgment of the lower Court. 

It is therefore ordered, adjudged and decreed, that the judgment of the 
Court below be affirmed, with costs, to be paid by the appellant. 


Howe, J., recused. 








Crrizens Bank v. J. Payne & D. Gruman. 


Where a note was given to a bank for « pre-existing debt; held, that the bank was a bona fide 
holder for a valuable consideration, but could recover no more than what the evidence showed 
that debt to be, not the face of the note. 


PPEAL from the District Court of the Parish of Jefferson, Caza/ii, J. 
A, Pitot, Jr., for plaintiff. £. Hiestand and W. F. & J. B. Coton, for 
defendants and ap pellants. 

Howett, J. The facts of this case are these: The defendant, Gilman, 
having overdrawn his bank account, to the amount of one thousand 
dollars, offered the note, in suit, for eleven hundred and fifty dollars. at 
ninety days, made by J. Payne, his co-defendant, to his own order, .nd 


endorsed by him, to be discounted, and the proceeds to be applied to the 
payment of his said over-draft. The bank refused to discount the note; 
and, upon being informed of this fact, he requested that the note be re- 
tained by the bank, promising, in a few days, to pay the amount of his in- 
debtedness. Just before the maturity of the note, he called for it, and was 
informed that it had been put in collection, to which he made no objec- 
tion. The note was duly protested, suit instituted, and judgment 
rendered for one thousand dollars against the defendants in solido, from 
which they appealed. 

The maker urges no defence in this Court, but Gilman, the original 
debtor to the bank, complains that it was bad faith in the bank to keep 























NEW ORLEANS, MARCH, 1866. 223 





Juan Marcal v. Simon Melliet. 





and sue on the note, contending that the only remedy was a direct action 
to recover the original debt. 

We think the facts show that the bank held the note as collateral 
security, and had the legal right to bring suit thereon against all the 
parties to it, but could recover, upon the evidence, only the amount for 
which it was held as security. 

The bank was a bona fide holder for a valid consideration, as the note 
was taken as collateral security for a precedent debt. Story on Notes, 2 
195. The forbearance to collect the preéxisting debts until the maturity 
of the note, was a sufficient consideration to bind the parties to the note 
in favor of the bank, as between the latter and the original debtor, 
Gilman, there was evidently an agreement that the note should be 
thus held. 

Judgment affirmed, with costs. 


LaBAUVE, J., recused. 





Juan Marcat v. Smmon MEtixe7. 


Though the holder of paper, fairly negotiated, be entitled to recover and to shut out almost every 
equitable defence, yet, the rule applies only to the case of negotiable paper taken bona fide in 
the course of business, before it falls due. 

If taken after it is due and payable, the presumption is against the validity of the demand, and 
the purchaser takes it as a dishonored bill, at his peril, subject to every defence against it 
before it was negotiated. 

An endorsement extending the time for the payment of a note, made after its maturity, does not 
invest it with its original unrestricted negotiable quality. 

PPEAL from the Second District Court of New Orleans, Thomas, J. 

I\ = 6Field & Shackleford, for plaintiff and appellant. Roselius & A. 

Philips, for defendant. 


Instxy, J. This case was commenced by executory process, upon @ 
mortgage note executed by the defendant, payable to his own order and 
endorsed by himself and one Pierre Tuvillier, to whom the mortgage 
Was made. 

The hypothecated property was seized and advertised, but, previous to 
the day of sale, the defendant filed an opposition and obtained an injunc- 
tion, under the 738th Article of the Code of Practice, on the allegation of 
payment. 

The plaintiff then ruled him to show cause why the said injunction 
should not be dissolved, with damages, on the grounds: 1. That the alle- 
gations of the opposition, upon which the injunction was obtained, were 
untrue. 2. That the plaintiff became the bona fide holder of the said 
note for value, before maturity, and that the defendant was endeavoring 
to perpetrate a fraud upon him, 
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Upon the trial of the rule, the injunction was perpetuated; and the 
plaintiff now prosecutes this appeal. 

The note, with the endorsements on it, is in the following words : 

**$1,500. New Orleans, July 15th, 1861. One year after date, I pro- 
mise to pay to the order of myself, fifteen hundred dollars, value received, 
with interest, at the rate of eight per cent. per annum from maturity, 
until paid. 


(Signed) Soon Metter. 
(Paraphed) Nevarietur ce 15 Juillet, 1861. 

OctavE DE Armas, Notary Public. 
Endorsed, Smoron MELLIeEtT, 


PrerreE TUVILLIER. 

The note bore this endorsement; 

‘*A ma demande, le paiement du billet ci-contre est prorogé au quinze 
juillet, mil huit cent soixante-quatre, époque & laquelle je devrai deux 
ans d’intéréts 4 8 pour cent, que je m’oblige a payer en méme temps que 
le capital. 

Nouvelle-Orléans, le 24 juin 1863. 
Smron Marer. 

It will be observed that the note, upon its face, matured on the 15th 
July, 1862; and that the defendant, not having then paid it, by an 
endorsement made on it, on the 24th June, 1863, obtained a prolongation 
of the time, until the 15th July, 1864. 

The grounds upon which the executory proceedings were enjoined, 
were that, on the 16th September, 1863, the plaintiff in injunction had 
paid to the holder and mortgagee, the said note, principal and interest, 
which was then delivered to him; that the said note was afterwards lost 
or stolen from him; and the said plaintiff in injunction avers that Marcal 
has no title whatever to the said note, and obtained the possession of 
it surreptitiously, without paying for it any consideration. 

There is not a particle of doubt that Melliet, the maker of the note, 
paid and took it up; and that it was subsequently stolen from him, and 
afterwards came into the possession of Marcal, the plaintiff, whose 
counsel submits to us, for solution, the following question : 

**Does the endorsement, made and signed by the maker of the note, 
so extend the time of payment or maturity of the said note as to protect 
the plaintiff, a bona fide purchaser for value, within the extended time, 
from any equities that the defendant, Melliet, might have against it ? 

Without stopping now to enquire into the fact, whether Marcal ac- 
quired the note bona fide, we deem the general rule, in regard to the 
transfer of bills and notes, to be this, that, ‘“‘though the holder of paper, 
fairly negotiated, be entitled to recover and to shut out almost every 
equitable defence, yet, the rule applies only to the case of negotiable 
paper, taken bona fide, in the course of business, before it falls due.” 

‘* If taken after it is due and payable, the presumption is against the 
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validity of the demand, and the purchaser takes it as a dishonored bill, 
at his peril, subject to every defence against it before it was negotiated.” 
Kent, vol. 3, p. 120, edition 1858. 

Does the case presented fall within any required exception to this 
general rule? We think not. Indeed, there is no precedent to be found 
wherein, by the means of such an endorsement, matured paper was 
resuscitated for all legal purposes. 

When the endorsement on the note sued on was made, long after its 
maturity, it was the mere restricted negotiable instrument; and the only 
effect of the endorsement was to arrest judicial proceedings for its 
collection, until the arrival of the second stipulated period, and to fix a 
new starting point for prescription. The endorsement did not revive 
the note so as to invest it with its original unrestricted negotiable 
quality; and the equitable defence of payment, which the maker of the 
note had against Tuvillier, he has against Marcal. . 

This is the deliberate opinion of the Court; but apart from this, we 
think that the stolen note was not fairly acquired by Marcal ; for, when 
he was interrogated, as to the manner in which his title to it was derived, 
and in whose presence the transfer was made to him, he answered delibe- 
rately that he purchased the note from Tuvillier, but that nobody was 
present at the time of the transaction ; as ‘‘Tuvillier would not do 
business when any one was present ;” and yet, on the trial of the case, he 
produced a witness, who not only testified that he was present at the 
transaction, but narrates with great particularity everything that occurred 
thereat. Now, if, as the plaintiff, Marcal, declared, in the presence of 
these witnesses, no one was present when he purchased the note, then 
this witness was not present, for had he been, nothing would have been 
done. 

This attempt to foist the testimony of this witness on the Court, in 
contradiction to his own previous assertion, destroys any presumption of 
ownership in the note, which would have resulted from his possession of 
it; as he claims no other title to it, than that derived from Tuvillier. 

The judgment of the lower Court must be affirmed. It is therefore 
ordered, adjudged and decreed that the judgment of the lower Court be 
affirmed ; the costs of appeal to be paid by the appellant. 


Hyman, C. J., recused. 
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J. H. Arwater & Co. v. Couton & Smonps. 


Where a party defendant denies that he was a member of the partnership which is sued, it is 
incumbent on the plaintiff to prove it. 

Courts may, at the request of one of the parties, decree that the other party bring into Court, 
the books, papers, and other documents which are in his possession, and which are material in the 
cause, provided the party requesting their production declares, in writing and on oath, what are the 
facts he intends to establish by such books, papers, or other documents; and, on the refusal of 
the party thus called upon to comply with the order of the Court, the facts stated and sworn to shall 
be considered as having been confessed, unless satisfactory evidence be shown of the impossibility 
of producing such documents. 


PPEAL from the Sixth District Court of New Orleans, Howell, J. 
Durant & Hornor, for plaintiffs. B. Egan, for defendants and 
appellants. 


Instry, J. Thisis an action instituted by the plaintiffs against the 
defendants, C. Colton and J. Simonds, in solido, to recover from them 
the amount of a bill of goods, sold and delivered to the commercial firm 
of Colton & Baldwin, composed of the said defendants. 

Judgment was rendered in the Court below against both defendants 
in solido, and Simonds has taken a suspensive appeal therefrom. 

The defendant Simonds pleaded a general denial, and specially that 
he was never a member of the firm of Colton & Baldwin. 

It was, therefore, incumbent on the plaintiffs to prove all the facts 
necessary to arecovery, to wit: that Simonds was a partner in the com- 
mercial firm of Colton & Baldwin, and also the correctness of the 
account sued on. 

We think there is sufficient evidence in the Record to prove that 
Simonds was a partner in the firm of Colton & Baldwin; which said firm 
was substituted, for Simonds’ convenience, for that of Colton & Simonds, 
the name of Baldwin, a workman in the establishment, without any 

‘ pecuniary means, being used instead of that of Simonds, ‘‘who remained 
in the possession of the establishment and controlled it as before.” 

Baldwin subsequently disappeared, and afterwards Simonds forcibly 
ejected Colton from the store, remaining himself in the possession of the 
premises. 

To prove the correctness of the account, Simonds, on a proper legal 
showing of the plaintiffs, was ordered to produce his commercial books and 
papers in Court, which he failed to do, declaring that they were not in 
his possession, and that he was not a partner in the firm of Colton & 
Baldwin. 

Simonds having failed to produee the books and papers, etc., the 
Court sustained the motion of the plaintiffs, that the facts stated and 
sworn to be considered as confessed, in accordance with Article 140, 
C. P., and we think correctly. 

The declaration of Simonds, that he was not a partner, made in the 
manner stated, is not legal evidence of that fact. 
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It is unnecessary to examine the bills of exception, as the evidence 
objected to is not necessary to sustain the judgment of the Court. 

The proof in the present case differs from that in the suit of Bridgeford 
vy. Simonds, Colton & Baldwin, No. 584, decided a short time since. 

We think that, in this case, there is no error in the jadgment of the 
Court below. . 

It is therefore ordered, adjudged and decreed, that the judgment of 
the Court below be affirmed; the costs of appeal to be paid by the 
appellant. 


Howett, J., recused. 





ARcHIBALD MontGomery v. THe Criizens Mutrvau Insurance Company. 


When a cause is called, the party who has not been able to procure the necessary evidence shall be 
entitled to a continuance, on proving either that he has not sufficient time to get his proof, or has 
been prevented from doing so by some unforeseen cause. 


PPEAL from the Sixth District Court of New Orleans, Howell, J. 
Durant & Hornor, for plaintiff. L. Castera, for defendant and appel- 
lant. 


Hyman, C. J. Plaintiff sued defendant on a promissory note payable 
to the order of Martin Gordon, Jr. 

Defendant denied that plaintiff was the owner of the note; alleged that 
Gordon was still owner thereof; that Gordon owed defendant for his note, 
and that, by agreement with him, the note that defendant held was to ° 
extinguish, by compensation to the extent of its amount, the note sued 
on by plaintiff. 

Citation was served on the 3d of January, 1863, and on the 12th of 
said month defendant procured commissions to take the testimony of the 
witness Adolphe Schruber, in the Parish of St. Martin and in the Parish 
of St. Landry. The commissions by order of the Court were to be 
returned within thirty days after the opening of regular communications 
between New Orleans and those parishes. 

On the 9th of March, 1863, the Court ordered the case to be tried on 
the 30th of same month. On that last named day defendant asked for a 
continuance to obtain the testimony of said witness, averring, under oath 
of its president, that due diligence had been used by it; that it had, as 
soon as opportunity presented, forwarded the commissions, which had 
not been returned, and that it could not state when the commissions 
would be returned. 




















228 SUPREME COURT OF LOUISIANA. 





Patrick Irwin, Executor, v. Michael Gernon. 





The record satisfies us that there was no want of diligence on the part 
of defendant to procure the evidence of the witness, and that it had not 
time sufficient to get its proof. 

Events over which defendant had no control had suspended inter- 
course between this city and the above named parishes; and defendant, 
at the time it applied for continuance, could not with certainty state 
when this intercourse would be restored, and consequently could not 
aver when the commisions would be returned with the evidence of the 
witness; yet it was apparent that intercourse would be restored within a 
few months. 

With this condition of things plaintiff pressed the trial, shut out defen- 
dant’s evidence, and obtained his judgment. 

Defendant appealed. 

A continuance and delay of the trial for a few months could have caused 
but little injury to either party; but irreparable injury might have been 
done to defendant by the trial which excluded the evidence on which 
it relied. 

No neglect can be imputed to defendant in its efforts to procure the 
evidence. It had not, under the circumstances, sufficient time to get the 
evidence, and there was a moral certainty that in a short time the evi- 
dence could be obtained. 

We are of opinion that a continuance should have been granted. See 
Code of Practice, Article 464; 8 An. 468. 

The judgment of the District Court is reversed. The case is remanded. 
Plaintiff is to pay the costs of appeal. 


Howe tt, J., recused. 


PEPRAEPAPLALARARAAARAAARAARAAADAAAANARDNrernrnrrnnmnnnwnw" 


Parnick Inwitx, Executor, 7. Micuarn GERnon. 
The plea of payment requires proof of the fact from the defendant. The onus probandi lies upon him. 


PPEAL from the Sixth District Court of New Orleans, Hovell. J. 
Buchanan & Gilmore, for plaintiff. C. Roselins and Thomas H. How- 


ard, for defendant and appellant. 


Jones, J. Patrick Irwin, as testamentary executor of the last will and 
testament of Richard Barret, deceased, instituted this suit, for five thou- 
sand and forty-seven dollars and fifty cents, against Michael Gernon, on 
account of various notes which he, Barret, had placed in said Gernon’s 
possession to collect for him, to which demand Gernon first plead a 
general denial, then a qualified supplemental answer, and finally, on the 
trial of the case, the plea of payment settlement. After a careful exami- 
nation of the evidence and the pleadings, the lower Court rendered a 
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judgment in favor of the plaintiff against the defendant for four thous:...! 
one hundred and. ninety-five dollars and twenty-five cents, with legal 
interest, upon the grounds particularly enumerated in an elaborate written 
opinion. Defendant being dissatisfied with the judgment, applied for a 
new trial, which the Court refused for written reasons, and thereupon the 
defendant appealed. The defendant having plead payment, the burden 
of proof was upon him to sustain this plea. We have minutely examined 
the testimony on behalf of defendant, and are satisfied therefrom that 
defendant has not sustained his plea of payment to any greater amount 
than that allowed in the judgment of the lower Court. But the plaintiff, 
in his answer to the appeal, asked the Court to increase the amount of 
the judgment to the full amount claimed in his petition, less the sum of 
four hundred and fifty dollars, paid after the institution of this suit. 

We think this prayer cannot be granted, as ample justice has been 
done the plaintiff by the judgment appealed from. 


’ 
For these reasons, the judgment of the lower Court is affirmed, with 


costs. 





Succession oF Mrs. Exizapetu Ciew. 


The appellant, whose duty it was to bring up all the evidence, cannot profit by his own wrong, to have 
the judgment reversed to the prejudice of the other party. It was the duty of the appellant to 
suggest, at the proper time, a diminution of the record, in the defective transcript. 


PPEAL from the Second District Court of New Orleans, Thomas, J. 
Durant & Hornor, for Broom, executor and appellant. 


J. Magne, contra.—The only question here presented is one of compen- 
sation or set-off under the following circumstances : 

On the 2ist June, 1853, a judgment for $4,403 55 was rendered by the 
Second District Court of New Orleans in favor of G. L. Broom, the dative 
executor of the estate of the late Samuel Broom, against Elizabeth Clew, 
widow of said the late Samuel Broom, and said judgment was affirmed 
by the Supreme Court on the 13th June, 1855. 

On the 28th June, 1853, said Elizabeth Clew obtained in the same Court 
a judgment for $1,318 31 against the heirs of said the late Samuel Broom, 
which judgment was on appeal reduced to $1,258, and thus amended, 
affirmed by the Supreme Court on the 13th June, 1855. 

And it must be remarked that these two cross suits grew out of a certain 
compromise entered into between the parties (the heirs of Broom on one 
side and Elizabeth Clew on the other) in or about 1850. 

The appellee, executor of Elizabeth Clew, has filed in the Second 
District Court an account of his administration ; and in that account 
placed as creditor the estate of Samuel Broom for the amount of the 
judgment rendered against the deceased, Elizabeth Clew, in favor of said 
estate, say $4,403 55, less $1,258 ; the amount of the judgment obtained 
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by said deceased against the heirs of said Samuel Broom, deducted by 
compensation, leaving a balance of $3,145 55, interest, etc. ° 

The executor of said Samuel Broom opposed the account on the ground 
that no compensation could be admitted. The District Court dismissed 
the opposition and homologated the account; and the opponent has 
appealed. 

The two cross debts were passed upon at about the same time in the 

Second District Court (the one on the 21st and the other on the 28th of 
June 1853), and definitively liquidated by the decision of the Supreme 
Court on the very same day, 13th June, 1855. From that day the com- 
pensation took place by operation of law, and the smaller sum was virtually 
deducted from the larger one. So that in fact, on that very day, the 
judgment of $4,403 55 was reduced to $3,145 55. ©. ©. 2203, 2204; 1st 
Hennen’s Dig. new ed. p. 254, Nos. 5, 6, 7. Arbonneaux v. Letorrey, 6th 
‘Rob. 456; Loyal W. Low v. Thomas, 4 Rob. 183; Pattison v. Edmondsion, 
4An. 157; Caldwell v. Davis, 2d N. 8. 1385; 6 Merlin, questions de droit, 
pp. 113, 119; 7 Toullier, Duvergier, p. 292; Pothier, Obligations, Nos. 
630, 632, 635; 3 Larombiere, Obligations, p. 626. 

It was strenuously contended below that no compensation could take 
place, because the first judgment was rendered in favor of G. L. Broom, 
executor of the estate of Samuel Broom, and that the second one was 
rendered against G. L. Broom as heir, and as the agent of the other 
heirs of said Samuel Broom, each and every one of said heirs, for their 
virile share. But this isa distinction without a difference. 

It is obvious that the dative executor, as such, represents all the heirs 
and every one of them; and that each and every one of them is entitled 
to a certain share in the assets of the succession, and bound for the very 
same share of the debts thereof. C. C. 1214, 1369, 1376. Therefore, they 
had their virile share in the first judgment rendered in favor of the estate 
against Elizabeth Clew; and for the same reason they were bound for their 
virile share of the second judgment obtained against them by said Elizabeth 
Clew. They were creditors of Elizabeth Clew in the first judgment; and 
they were her debtors in the second one; ergo the two debts were compen- 
sated pro tanta by operation of law on the very day they were liquidated 
(13th June 1855), and the balance alone is due them; ergo the account is 
correct and the judgment a qué must be affirmed. 

Says Toullier, vol. 7, p. 292, No. 375: ‘Si en qualité de tuteur, d’ad- 
ministrateur, préposé, agent, ou mandataire, Titius me demande ce que 
je dois aux personnes dont il exerce les droits, je ne pourrai lui opposer 
en compensation que ce qui m’est da par les personces au nom desquelles 
ilagit, et non ce qu’il me doit personnellement.”’ 

And Larombiere, Obligations, vol. 3, p. 626, No. 5, says: ‘‘Mais ily a 
concours personnel de créance et de dette réciproques, et conséquem- 
ment lieu a compensation legale, dans le cas ot un tiers me poursuivant 
au nom des personnes dont il est le tuteur, l’administrateur, l’agent, etc., 
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je me trouve en méme temps créancier de ces mémes personnes pour les- 
quelles il agit.” 


Instzy, J. In the final account of administration of the above succes- 
sion, rendered by the testamentary executor, on the 19th August, 1864, 
the claim of the succession of the late Samuel Broom, is thus inscribed : 
** Succession of the late Samuel Broom by judgment 

of the Second District Court (No. 6,369) rendered 

2ist June, 1853, against the deceased, and affirmed 

by the Supreme Court, on the 13th June, 1855. ..$4,403 55 
Less the amount of a judgment rendered by the 

same Court (No. 5,931) on the 28th June, 1853, 

in favor of deceased, and against the heirs of the 

said Samuel Broom, for the sum of $1,318 30, 

but reduced by the Supreme Court on the 13th 

i, Ti BN i knees canicemieciscs sues 1,258 00—$3,145 55 
Interest thereon at six per’ cent. per annum, from 

first January, 1850, until paid, say up to 30th Sep- 


tember, 1864, fourteen years and three months.... 2,783 78 
Cost of No. 6,369; Clerk $75 75; Sheriff $31 65; 
Supreme Court $22 80, together................ 130 20 
Defendant’s writs, No. 5,931; Clerk $45 43, Sheriff 
SE s0-00600460 neegnsadscaseeeacaqnunentraen 59 63 70 57 
$5,999 90 


Opposition to the compensation claimed against the judgment in favor 
of the succession of Samuel Broom, was made by the testamentary 
executor of his last will, who claims the whole amount of the judgment 
in the suit $6,369 in favor of his predecessor, G. L. Broom. _ 

The opposition was dismissed in the Court below, and the reasons 
assigned for the dismissal are thus stated by it. George L. Broom, as 
executor of Samuel Broom, recovered judgment for the sum of $4,403 50, 
and costs against the deceased. The deceased (Mrs. Elizabeth Clew) 
recovered judgment against George L. Broom, and all the heirs and lega- 
tees of Samuel Broom, in the sum of $1,318 31, reduced to $1,258. One 
suit is styled ‘‘ George L. Broom, Executor, v. Elizabeth Clew and Husband;” 
the other, ‘‘ Elizabeth Broom, Wife of Clew, v. Geo. L. Broom, Agent.” 

We are unable to perceive any material difference between any executor 
acting in such capacity or in the capacity of agent of all the heirs and 
legatees. 

On the trial of the opposition (p. 47 Rec.) certain evidence was adduced, 
to wit : the record in the suit No. 6,369, Broom, Executor, v. Clew and 
Husband, and also the record of the suit No. 5,931, Mrs. Clew v. the Heirs 
of Broom, also the record in the Succession of Samuel Broom; and none of 
this testimony is extant upon the record of this suit, although the Clerk 
of the Court below certifies it to be complete. 
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In the case of Harris v. Hays, 8 A. 433, the Court observed: ‘The. 
appellant, whose duty it was to bring up all the evidence, cannot profit 
by his own wrong, to have the judgment reversed to the prejudice of the 
ather party. Nal prendra avansage de son tort demesne.” It was the 
duty of the appellant to suggest at the proper time a diminution of the 
record in the defective transcript. illoutel v. Marcelin, 7 A. 442; Levy 
v. Weber, 8 A. 439. 

It is therefore ordered that the appeal be dismissed, at the costs of the 
appellant. 








S. B. Brevans & Co. v. Jonn M. Farretw. - 


The renunciation of warranty, made by the buyer, is not obligatory, where there has been fraud on 
the part of the seller. 

The seller who knows the vice of the thing he sells and omits to declare it, besides the restitution of 
the price and the repayment of the expenses, is answerable to the buyer in damages. 

A vendor is bound to good faith, and must state any defect he knows in the thing sold. The 
exception is when the article is susceptible of convenient examination, the purchaser is bound to 
make that examination, and abide by it. 


PPEAL from the Sixth District Court of New Orleans, Howell, J. 
Durant & Hornor, for plaintiff. Buchanan & Gilmore, for defendant 
and appellant. 


Lapavuve, J. The present action was instituted by the plaintiffs to 
recover from the defendant the price of two hundred barrels of potatoes, 
which, at the time of the sale, was on board of the barque Gan Eden, 
lying at the port of New Orleans. 

The potatoes were to be taken by the purchaser, rotten or sound, as the 
case might be. 

Assuming that the sale of the commodity was made with a renunciation 
of warranty, the question for consideration is whether that renuncia- 
tion is obligatory on the buyer ; if it is not, it is because there has been 
fraud on the part of theseller. (See Article 2526, La. Code.) 

Article 2523 La. Code, declares ‘‘the seller who knows the vice of the 
thing he sells and omits to declare it, besides the restitution of the price 
and the repayment of the expenses, is answerable to the buyer in 
damages.” 

It is not, however, necessary, to charge the seller with fraud, that his 
knowledge of the defect of the thing sold by him should be certain; it 
suffices that he had good reason to suppose that the vice existed, and he 
omits: to communicate the suspicion of that fact to the purchaser. 

This principle is clearly enunciated by Pothier in his Traité du Contrat 
de Vente, Part. 2, Chap. 1, Art. 213, 2 2. 

‘**Le vendeur, quoiqu’il-n’ait pas eu connaissance formelle du vice de 
la chose vendue, est, a cet égard, réputé comme s’il l’avait eue, lorsque, 
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ayant un légitime motif de soupgonner ce vice, il n’en a rien dit a l’ache- 
teur, car cette réticence est un dol.” 

Now, applying this principle to the facts disclosed by the testimony in 
this case, we cannot sustain the judgment rendered by the Court below, 
which was in favor of the plaintiffs. 

Cephas Read, the master of the barque, examined as a witness, on the 
trial of the case, says : 

‘*Mr. Bevans was introduced to the witness on the levee, opposite 
where the barque was lying, and asked him about the condition of his 
potatoes. He told the witness that he had an offer of so much per barrel 
for all the potatoes that would be landed. The witness informed Bevans 
that he did not expect to be allowed to land any of those potatoes, in 
consequence of their being rotten. Mr. Bevans did not go on board the 
vessel at that time, and left immediately after this conversation. This 
witness then gives his reasons for telling Mr. Bevans that his potatoes 
were rotten (but which reason he did not communicate to Mr. Bevans), 
and this reason was the very strong and offensive smell of decayed vege- 
table matter, which proceeded from the cargo, when the hatches were 
opened. 

He further says that the potatoes were found to be completely rotten, 
and by order of the wharfinger were thrown into the river from the deck 
of the vessel, and that the wharfinger would not suffer them to be 
landed. , 

Mills 8. Western, the first mate of the barque, fully corroborates the 
testimony of the master; and there is nothing in the cross-examination of 
either of these witnesses which, in any manner, militates against their 
corroborating statement in their examinations-in-chief. 

There can be no doubt that the information derived by Bevans, from 
the master of the barque, must have caused him to suspect the existence 
of the vice in the commodity sold by his firm to the defendant, and 
honesty and fair dealing required that he should have communicated the 
suspicion to the purchaser. By the suppression of this information, and 
indeed by asserting that he wanted Farrell to make money out of the 
potatoes, the seller took an unfair advantage over the other contracting 
party; and the law deems every such attempt a fraud in transactions be- 
tween man and man. 

In the case of Szymanski v. Urquhart, 5. A. 491: ‘‘The general rule, 
says the Court, is that a vendor is bound to good faith, and must state 
any defect he knows in the thing sold. The exception is when the article 
is susceptible of convenient examination, the purchaser is bound to 
make that examination, and abide by it.” But it is proved by the 
two witnesses above named, that, at the time of the sale, the potatoes 
were in the lower hold of the vessel, and that the seller, himself, 
could not see even one barrel of them. Their state of decay was 
ascertained by the officers of the ship, from the strong and offensive 
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odor, as of decayed vegetation proceeding from the part of the vessel 
where the potatoes were stowed. 

It is therefore ordered, adjudged and decreed, that the judgment of the 
lower Court be annulled, avoided and reversed. 

It is further ordered, adjudged and decreed, that judgment be and it is 
hereby rendered in favor of the defendant, John M. Farrell, and against 
the plaintiffs, S. B. Bevans & Co.; and it is further ordered that the plain- 
tiffs pay the costs in both Courts. 


Howett. J., recused. 





PotHamius & Jackson v. Tue Crry or New ORLEANS. 


When an instrument in writing, containing obligations which the party wishes to enforce, has been 
lost or destroyed, by accident or force, evidence may be given of its contents, provided the party 
show the loss, either by direct testimony, or by such circumstances, supported by the oath of the 
party, as render the loss probable; andin this case, the Judge may. if required, order reasonable 
security to be given to indemnify the party against the appearance of the instrument, in case 
circumstances render it necessary. 

PPEAL from the Second District Court of New Orleans, Thomas, J. 
Geo. S. Lacey, for plaintiffs. Thos. H. Hewes, for defendant and 


appellant. 


Laxpavve, J. This is an appeal from a judgment rendered against the 
City of New Orleans, on several bonds executed by the City and held by 
the plaintiffs. 

The evidence shows that, while the plaintiffs were the owners of the 
bonds sued upon, they were lost or destroyed in their transmission from 
the Post Office of the city of New York, on a voyage of the American 
vessel called the Electric Spark, between New York city and the city of 
New Orleans. 

The plaintiffs made due publication of the loss according to law, and 
after such publication of loss, demanded payment of said bonds from the 
City of New Orleans, and upon its declining to pay, this suit was 
instituted. , 

The evidence fully sustains the judgment rendered in this case. 

The plaintiff complains of so much of the judgment that annexes as a 
condition precedent to the issuance of execution in plaintiffs’ favor, that 
they shall execute an indemnifying”bond in favor of the City of New 
Orleans, holding the City harmless against a second payment of the 
said bonds. 

We think this objection of the appellee to the judgment not well 
founded in law; nor can we perceive, under C. C. Art. 2258, how the 
lower Court could have rendered any other judgment, and do complete 
justice between the parties. 

Judgment affirmed, with costs. 
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B. Conzis v. His Creprrors.—On a REHEARING. 


Answers by one co-defendant on propounded interrogatories cannot be taken as against the others. 

A party accused of fraud cannot be permitted to testify as a general witness, on the ground of interest. 

Where a mortgage is given which, by its tenor, shows a difference in a counter-letter given at the 
same time, it is an act of prohibited and illegal simulation. A partial simulation involves the 
absolute nullity of an entire transaction, although portions of it be real. 

A mortgage may be given for a debt not yet in existence; or for a debt which might not be realized 
but in part; or even a sale might be made as security for money advanced, or to be advanced. 


PPEAL from the Sixth District Court of New Orleans, Howell, J. 
Whitaker & Fellows, attorneys of syndic. Randall Hunt, of counsel. 
Frank Haynes, attorney of A. Egan & Co.; E. T. Fellows, attorney of 
John Corlis, appellants. Budd & Lambert, for R. Gardere. 


H. M. Spofford, for Collens & Wooldridge.—This rehearing was granted 
by this honorable Court upon the following petition, against a judgment 
delivered by Land, Judge, as the organ of a former Court, but which 
judgment never became final : 

‘‘The undersigned, of counsel for Collens & Wooldridge, most respect- 
fully asks a rehearing of the cause ; for, that the decision is based upon 
the following positions: That the mortgage and the counter-letter, taken 
together, disclose a case of prohibited and illegal simulation, in that the 
contract was different from what the act of mortgage alone imported ; 
that even a partial simulation involves the absolute nullity of, an entire 
transaction, although portions of it are real; and that a contract, whose 
cause is untruly or imperfectly stated in the recorded instrument which 
embodies it, has a false cause, and is, therefore, radically null through- 
out, though it may have a genuine and lawful cause.” 

It is submitted that the opinion of Judge Land necessarily involves 
one or all of these propositions as its basis; and the object of this appli- 
cation is to show that they are all untenable propositions, unless several 
cases, not alluded to in the opinion, have been erroneously decided by 
this Court and its predecessors. 

‘*It clearly appears, from the counter-letter, that the mortgage is not 
what it purports on its face to be, nor what the parties intended it to be ; 
that is to say, a security for a debt of $9,000 due to the mortgagees; for 
no such debt was really due tothem. The mortgage was not, therefore, 
a real, but a simulatetl security, and, like all other simulated contracts 
which operate to the prejudice of creditors, is null and void. 

But $2,000 of the $9,000 have been proved to be really due from the 
mortgagor to these mortgagees themselves, and the counter-letter (which 
is certainly evidence for them if it is against them) shows that this very 
indebtedness for professional fees was to be covered by the notes ; more- 
over, the counter-letter shows that it was in the contemplation of B. 
Collins to contract other debts immediately in prospect, and such of the 
other notes as might be found necessary were to be ‘‘disposed of for his 
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use,” and the rest of it, if any, restored to him, which was done. He did 

not then know how much money he would need ; as soon as he found out, 

the mortgage was reduced in proportion to the amount not needed. The 

Civil Code expressly recognizes a mortgage of this character; and, instead 

of declaring it a simulation and void because it does not have the support 

of an existing debt for the full amount of the notes, absolutely fixes 
the result we contend for as the legal result of just such a contract as 
Collens & Wooldridge made. 

' “A mortgage may be given for an obligation which has not risen into 
existence, as when a man grants a mortgage by way of security for 
endorsements which another promises to make for him.” C. C. 3259, 
‘**But the right of mortgage in this case shall only be realized in so far ag 

.the promise shall be carried into effect by the person makingit. The 
fulfillment of the promise, however, shall impart to the mortgage a 
retrospective effect to the time of the contract.” C. C. 3260. 

The promise of future endorsements is only mentioned by way of 
illustration of a principle. A promise to raise money, or to ‘‘dispose of” 
the notes for the benefit of the mortgagor, as in this case, is just as valid 
and binding, and gives a retroactive effect to this mortgage for $2,000 
more (viz: for the fees paid by Collens & Wooldridge to Randall Hunt, 
and to A. P. Field), making $4,000, the entire amount that is claimed, 
and all that was allowed by the judgment appealed from. Article 3260 
does not even require a reduction of the recorded mortgage to the real 
sum subsequently found due, but it is ‘‘realized” and subsists for what- 
ever becomes due. It is impossible for such a contract to be treated as 
null and void ab initio, merely because the whole sum for which the 
mortgage was made was not due and owing at the date of the mortgage. 

But the opinion would seem to imply that the act of mortgage itself 
should expressly declare that it is to secure future advances or debts, © 
under pain of nullity. The contrary has been positively decided in 
numerous cases. In Brand:rv. Bowmar & Abercrombie, 16 L. 370, for 
instance, Bowmar executed a mortgage in favor of Abercrombie, for 
$10,135, evidenced by a promissory note, and nothing said in the act about 
security for endorsements. At the date of the act he really owed Aber- 
crombie only $1,983 50. But it being shown aliunde that afterwards he 
became liable for a much larger sum, and that the mortgage was also 
intended to secure future accruing liabilities, the Supreme Court held it 
good against third persons injured thereby, up to the real amount which 
eventually became due. 

In Pickersgill vy. Brown, 7 An. 297, it was held, as the reporter's 
synopsis of the case truly shows, that ‘‘mortgages, under the hypothe- 
cary system of Louisiana, may be given to secure debts having no legal 
existence at the date of the mortgage; that it is not essential, in such a 
mortgage, even with respect to third persons, that it should express on 
its face that it was given to secure future debts; it may be described as a 
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security for existing debts, and yet used to protect those which, in the 
contemplation of the parties, were to be created at a future time.” 

On the faith of decisions like these, which, so far as the undersigned 
is aware, have never been contradicted before, the notaries of this éity 
have long been in the habit of taking mortgages in their own favor, from 
owners of property who desire to raise money on it, with notes payable 
to the owner’s order or the notary’s order, when no debt whatever exists. 
The notaries or broker, acting for the owner, then place such notes 
where they can, among lenders of money who know all the circumstances, 
and return such of the notes as they cannot place advantageously, some- 
times reducing the mortgage (as was done with caution and in good 
faith, in this case), and sometimes not reducing it at all, although many 
of the notes may have been destroyed or returned to the maker. Can it 
be said, in such cases, that, there being no real debt due from the mort- 
gagor to the notary, at that date, ‘‘the mortgage was not, therefore, a 
real, but a simulated security; and, like all other simulated contracts 
which operate to the prejudice of creditors, is null and void?” How 
differently the Courts of France have treated this matter, as quoted with 
approbation, in Pickersgill v. Brown, 7 An. p. 310. ‘‘ Considering that, 
in the consideration of contracts, the common intention of the parties 
must be sought for; that, from the circumstances of the case, and the 
manner in which the parties executed their contract, the conviction was 
irresistible that, although Perrichon acknowledged himself to be a debtor 
purely and simply to Cortaz & Co., ina sum of 40,000 frances, which he 
promised to pay at an early day, yet the parties really understood that 
the obligation was to serve as a mortgage security, not only for what was 
then due, but for what might eventually be due in account current; that 
the manner in which the account current was kept was in accordance 
with this understanding; that such an agreement was not a just subject 
of complaint, in a legal aspect, because parties may adopt such forms as 
suit them to protect their agreements, even when such forms seem to 
conflict with them, provided their real intentions can be appreciated, and 
they do nothing that offends the laws, good morals and public order ; and 
that, as regards third persons, they suffered no injury by such an agree- 
ment, because, persons dealing with Perrichon, after the contract of 1839, 
having notice of the registry of the notarial act, were thus informed of 
all they had an interest to know, to wit: that the real estate of Perrichon 
was affected by an incumbrance of 40,000 francs,” etc., etc. 

These cases show that it is erroneous to say, under the Napoleon and 
Louisiana Codes, that, because the real contract is different from what 
the recorded act by itself imports, therefore, there is a case of illicit 
simulation; or that a mortgage having in part a real consideration, is 
null and void for the whole, if the entire debt originally acknowledged 
be not due at the time, or even should never become due. 

It only remains to treat briefly of the third proposition, which would 
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appear to be involved in the opinion under consideration, to wit: That a 
contract, whose cause is untruly or imperfectly stated in the recorded 
instrument which embodies it, has a false cause, and is, therefore, radi- 
cally null, though it may really have, in part at least, a genuine and 
lawful cause. 

The cases, it is submitted, have not so interpreted Article 1887 of the 
Code heretofore. Indeed the Code itself limits the application of Article 
1887, and excludes it from being an authority in favor of the judgment 
under review, although it is the only authority cited in the opinion as 
bearing against the pretensions of Collens & Wooldridge. ‘‘If the cause 
expressed in the consideration should be one that does not exist, yet, the 
contract cannot be invalidated, if the party can show a true and sufficient 
consideration.” C. C. 1894, following Article 1887 in the same section, 
We have abundantly shown a true and sufficient consideration for all the 
four notes which anybody is seeking to enforce, and which the judgment 
appealed from allows, to wit: professional fees due mortgagees for their 
own services, and which are expressly alluded to in the counter-letter, 
which is evidence for us produced by our adversaries, to the extent of two 
of the notes for $1000 each; and a disposition of two more notes to 
reimburse the mortgagees for hiring him the valuable aid of Mr. Randall 
Hunt and Col. A. P. Field to defend him under the charge of murder, for 
which he was in prison at the date of the mortgage. This was disposing 
of them for the use of B. Collins, as required by the counter-letter and 
by his own directions. 

No authority is needed to elucidate a legislative provision so plain as 
Article 1894 of the Code, which, though referred to in my original brief, 
must have escaped the attention of the Court. But if any were needed, 
I should beg to call again to the attention of your Honors the recent case 
of Wolf v. Wolf, 12 An. 431, where this language was used: ‘‘ Neither 
does it follow, because parties have clothed their contract in one form 
instead of another, that it will not availin either. There is no such 
penalty declared by the law-giver, and the Courts cannot supply it. * * 


As he may make an absolute donation of his property, saving the rights of 


parties injured, we see no reason to declare an act void because the vendor 


has contented himself with a false cause and a fictitious price, instead of 


inserting the true cause of the contract.” OC. C. 1894. 


Lazavve, J. On the 6th March, 1858, Bartholomew Collins, the insol- 
vent, covenanted a mortgage in favor of Collens & Wooldridge, for $9,000, 
divided in nine notes, each for $1,000. On the same day Collens, of the 
firm of Collens & Wooldridge, executed a counter-letter of the following 
tenor: ‘Be it remembered that Bartholomew Collins, having executed the 
mortgage before Robert T. Kerr, Esq., notary public, and delivered the 
notes described in the said act of mortgage, dated March 6th, 1858, I here- 
by declare that said notes (with the exception of so much thereof as will 
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moot ‘the amount fairly due the firm of ©. & W. for professional sabia 
are held by me to be negotiated, or otherwise disposed’ of, for the use of 
said B. Collins, and are to be so negotiated or disposed of agreeably to his 
orders, or to be restored to him at will, after deducting the sum due us 
on a fair settlement of account as aforesaid. New Orleans, 6th March, 
1858. (Signed) T. Wharton Collens, for Collens & Wooldridge.” 

On the 22d April, 1858, Samuel L. Wooldridge, of the firm of Collens & 
Wooldridge, and acting for his firm, ‘went before the said notary, Kerr, 
and producing four of the notes in question, had them cancelled, as well 
as the said mortgage, to the amount thereof, viz: $4,000. On the 3d 
July, 1858, Bartholomew Collins made a cessio bonorum, which was ac- 
cepted by the Judge. - 

A direct action was brought by the syndic to have the said mortgage 
annulled, on the ground of fraud and simulation and an attempt to cover 
the property ; a provisional account having been rendered on the 4th 
March, 1859, it was opposed by R. Gardere, as holder of two of said mort- 
gage notes, and by said Samuel L. Wooldridge, as also holder of two of 
said mortgage notes, both oppositions being in amount $4,000. The di- 
rect action to annul the mortgage was consolidated with the opposition to 
the provisional account. 

The District Court, after having heard the testimony, sustained the said 
oppositions of Samuel L. Wooldridge and R. Gardere, so far as that they 
be placed on the tableau as mortgage creditors in their rank, and paid as 
such out of the proceeds of the property mortgaged. 

From this judgment the creditors, A. Egan & Qo. and John Corlis, 
appealed. 

This case is on a rehearing granted upon a decision rendered by our im- 
mediate predecessors, declaring the mortgage in question to be null and 
void, and reversing the judgment appealed from. There are several bills 
of exception to be disposed of. On the trial of the case interrogatories 
were propounded to B. Collins, the insolvent, who was made a party in 
the suit to annul the mortgage. The opponent excepted, so far as other 
parties were concerned, other than B. Collins himself, on the ground that 
the answers of one defendant could not be taken as against other co- 
defendants; the Court sustained the objections as to other parties. The 
Court decided correctly. The opfionents offered J. B. Poindexter to show 
that the insolvent, in conversation with him, had said that he had fixed 
upon a certain amount as coming to Collens & Wooldridge, and his coun- 
sel, Field and Hunt. The syndic objected; but the Court admitted the testi- 
mony. We believe the Court erred, and we will disregard that testimony. 
The syndic offered A. Bonneval to prove that shid Wooldridge had in his 
hands money collected for said Collins, more than sufficient to meet any 
advances he may have made to said Collins, and particularly a sum of 
$3,099, in the suit of B. Collins v. De Moujan, etc. The opponents objected 
to said testimony, on the ground that the amount of the judgment of 
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Collins v. De Moujan, as received by said Wooldridge, was in controversy 
in another suit between Levy, syndic, and B. Collins, et als., ete. The 
Court properly sustained the objections. The said syndic also offered B, 
Collins, the insolvent, and one of the defendants in the suit, to annul the 
mortgage, as a general witness, to prove that no such contract was entered 
into by him with Collens & Wooldridge, as is set forth in their answer to 
the suit of Levy, syndic, v. B. Collins et als., etc. The opponents objected 
to said witness, on the grounds that he was accused of fraud with them ; 
that he had an interest in defeating the debt, etc. The Court sustained 
the objections and rejected the testimony. We believe the Court did not 
err. The said syndic also offered in evidence an act of sale by Wooldridge 
to Kenny Mitchell, as showing with greater certainty, a matter testified to 
by Mitchell, as to the purchase of said property, etc. The opponents ob- 
jected to the document, on the grounds that those matters were in contro- 
versy between the same parties, as evidenced by the petition filed herein, 
etc. The Court sustained the objections. We think the Court did not err. 

This case involves but one main question on the merits, and that is 
purely of law. The Court which tried the case below was satisfied that 
the mortgage was real, and valid in law, and proved, to the amount of 
$4,000, represented by four notes held by the opponents. We are of 
opinion that our learned brother did not err. 

It is contended in this‘Court (and so our predecessors had decided in 
this case) that the mortgage and the counter-letter, taken together, dis- 
close a case of prohibited and illegal simulation, in this, that the contract 
was different from what the act of the mortgage alone imparted ; that 
even a partial simulation involves the absolute nullity of an entire tran- 
saction, although portions of it are real. This counter-letter was de- 
posited in the hands of the notary, and it was produced and brought 
into Court by him on a subpena duces tecum, issued at the instance of the 
creditors opposing this mortgage. This counter-letter shows what was 
the intention of the parties, and it was carried out. On the 22d April, 
1858, four of the notes were returned and cancelled, as well as the 
mortgage to that amount. It is fair to presume that the parties had had 
some settlement and understanding about that business; and, that the 
notes now brought against the insolvency, are held for value received. 
This was two months and a half before the failure of Collins. 

A mortgage may be given for a debt not yet in existence, or for a debt 
which might not be realized but in part, or even a sale might be made as 
security for money advanced or to be advanced. C. C. Articles 3259, 3260, 
1894. Wolf v. Wolf, 12 An. 529. We see nothing immoral or illegal in 
this transaction. 

It is therefore ordered, adjudged and decreed, that the judgment of 
the District Court be affirmed ; and that the appellants pay the costs of 
this appeal, each for one-half. 

Howe, J., recused. 
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T. D. Weaver v. T. Warerman. 


ny agreement of the debtor to buy the vote of a creditor by giving security for the payment of his 
debt, must be considered as fraudulent, and the creditor whose vote is thus bought, cannot recover 
the amount of his debt against the surety furnished by his debtor, as the contract must be considered 


as a perversion of the course of justice, and a fraud upon the Court charged with the homologation 
of the deliberations of the creditors. 


PPEAL from the Third District Court of New Orleans, Fellowes, J. 
Whitaker, Fellows & Mills, for plaintiff and appellant. C. Roselius 
and A. Philips, for defendant. 





LasavveE, J. This suit is brought on a promissory note for $1,314 40, 
dated 14th November, 1860, payable four years after date, with interest 
from maturity. 

The defendant made a special defence, and in substance alleged that 
j the note sued upon was given without a legal consideration; that in Octo- 
ber, 1860, the commercial firm of '[. Waterman & Bro., of which he was 
a member, being embarrassed and unable to meet their liabilities in full, 
compounded with all the creditors thereof, whereby the said creditors 
agreed to receive in full payment seventy-five per cent. on the dollar, 
payable by thirds, in one, two and three years, from November, 1860; 
that said plaintiff agreed to the compromise, and held notes to the amount 
of $5,230 50; that under the agreement, the sum coming to said plaintiff 
was $3,922 63, and the said firm gave its three several notes, each for 
$1,307 88, dated November, 1860; that although the said plaintiff had 
signed the said agreement and accepted the said notes in full discharge, . 
yet, with a view of perpetrating a fraud and of obtaining an illegal prefe- 
rence, compelled said firm to give a fourth note, the one now sued on, 
before he would sign said agreement and compromise. He prayed to be 
dismissed, with costs. 

The District Court, after hearing the evidence, gave judgment for de- 
fendant, and the plaintiff took this appeal. 

The three notes executed pursuant to the compromise were produced 
in evidence by defendant, as well as the original notes. The plaintiff 
introduced the note sued on. 

The following document was received in evidence: 
. New Orleans, 14 Nov. 1860. 

Note of $1,314 40 given to T. D. Weaver, at four years, from 14 Novem- 
ber, 1860. This note is given in consideration of T. D. Weaver signing 
T. Waterman & Bros.’ compromise of seventy-five cents on the dollar, 
payable in one, two and three years; and it is understood that, if all par- 
ties do not sign the compromise, and he is compelled to go into Court 
and surrender and sue for respite, then the note of $1,314 40 is null 
and void. 





(Signed) T. D. WEAVER. 
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Levi Pierce v. The City of New Orleans. 


The note sued upon is the one described and alluded to in the above 
document. We are of opinion that our learned brother below has made 
@ proper application of the law to the case, and that defendant has clear] 
made out his defence. Slidell v. Pritchard, 5 R. 105; Morgan v. Nye, 
14 A. 30. 

Judgment affirmed, with costs. 
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Levi Prerce v. Toe Crry or New ORLEANS. 
An injunction may compel a party to do as well as to restrain him from doing. 


PPEAL from the Sixth District Court of New Orleans,, Howell, J. 
Durant & Hornor, for plaintiff. J. J. Michel, for defendant and 
appellant. 

Instey, J. A rule was taken by the plaintiff on the City of New Or- 
leans, requiring it to show cause why it should not be enjoined and 
ordered to close up certain openings made by it in a wall held in com- 
mon, adjacent to and in the rear of the plaintiff’s dwelling-house 
and yard. :, 

To this rule the defendant filed an exception, on the ground that the 
proceeding resorted to by the plaintiff is not one of those cases in Which 
a summary remedy is expressly provided for by law. 

The rule was made absolute, and the defendant was ordered to close up 
the openings in the wall referred to in the petition, and to restore the 
said wall to its original condition of a blank wall, during the pendency of 
the suit, upon plaintiff’s giving bond in the sum of seven hundred and 
fifty dollars, conditioned as the law requires. 

There is a sufficient showing in the plaintiff’s petition to entitle him to 
the equitable interference of the Courts; but what we have to determine 
now is, whether pendente lite, and before a trial on the merits, an order 
should be granted directing the performance of, as well as the restraining 
from an act. 

The courts of chancery in England have set the question at rest, where 
it was presented on motion. In the case of Ryder v. Bentham, 1 Ves. 142, 
Lord Hardwick, upon a motion for an order to pull down certain blinds, 
observed that he never knew an order to pull down any thing, on motion. 
Lord Thurlow, in a subsequent case, upon a motion to restrain a party 
from digging a ditch, and to compel him to put it in the same state in 
which it was before, refused the latter part of the motion. 1 Ves. Jr. 140. 

So, in a subsequent case, Lane v. Newedgate, 10 Ves. 192, Lord Elder 
refused an order specifically to repair the banks of a canal, stop-gates and 
other works. - , 
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But in McDonough v. Calloway, reported in 7 Rob. p., 442, the doctrine 
is recognized, that an injunction may compel parties éo do certain acts, 
as well as to restrain them from acting. That it is as effective to enforce . 
a right as to prevent a wrong. It is true that, in the case just referred 
to, the nuisance complained of was rather of a public than a private 
nature; but from the whole tenor of the opinion pronounced in that case 
‘by the Court, it is evident that such a case as the one at bar would come, 
under the rules of law, within the scope of the principles therein enun- 
ciated. See Story on Equity Jurisprudence. 

It would, we think, be difficult to suppose a case in which the equitable 
interference of a Court might be invoked with greater propriety than in 
‘this, in which the evil complained of, a nuisance affecting indefinitely the 
privacy of the plaintiff’s family residence, may, in its immediate conse- 
quences, be so serious, as to be considered irreparable. 7 Rob. 442; 
9 Mar. 519; 2 Rob. 342. 

It is therefore ordered, adjudged and decreed, that the judgment of the 
‘lower Court be affirmed, with costs. 


HoweEtt, J., recused. 





Peter St. ARMAND Vv. JOSEPH ALEXANDER. 


A payment made by a person without interest gives him no subrogation, and he is not entitled to 
an action thereupon. 


He who contends that he is exonerated, must prove the payment, or the fact which has produced 
the extinction of the obligation. > 


PPEAL from the Third District Court of New Orleans, Fellowes, J. 
Whitaker, Fellows & Mills, for plaintiff. C. Roselius & A. Philips, 
for defendant and appellant. 


Instry, J. This is a suit vid executiva or the recovery of the amount 
of two promissory notes, subscribed by the defendant, both dated the 
Sth February, 1861, each note for the sum of two thousand and twenty- 
five dollars, with interest, at eight per cent., payable to the order of, and 
endorsed by, the maker, in two and three years, respectively, after their 
date, and identified with a notarial act of sale, by which the property 
described in the act was mortgaged to the vendor, ‘‘the city of New 
Orleans, or any /ast bearer of the said notes.” All proceedings under the 
order of seizure and sale were arrested by an injunction, sued out by the 
defendant, who averred in his petition that the said notes had been paid 
and the debt evidenced by the notes, consequently, extinguished. 


. 
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Judgment was rendered in the Court below in favor of the defendant, 





perpetuating the injunction, and from the said judgment the plaintiff 


has appealed. 

There is but one fact to be ascertained, in order to determine whether 
there is error in the judgment of the lower Court, and that is, whether 
these notes, with their accessories, were transferred or assigned by the 
_ city authorities to the plaintiff, or whether the plaintiff actually paid and 
discharged the obligation in any legal manner. 

In the first hypothesis, no legal ground would have existed for the 
injunction, whilst, in the second, no legal action for the recovery of the 
amount of the notes would have lain, as it would not have been a 
payment with abrogation, the payment having been made by a person 
without interest. 

By the exhibition by the plaintiff of the notes, the onus of proof to show 
they were paid, lies with the defendant, the maker of them. Article 
2229, of the Louisiana Code, reads thus: ‘‘He who contends that he is 
exonerated, must prove the payment, or the fact which has produced the 
extinction of the obligation ;” and this task the defendant has under- 
taken ; and, in support of it, relies on the testimony of two witnesses, 
and certain entries in the books of the city corporation. 

The first witness examined was Francis Mooney, an employee of the 
city. He says that he does not know whether the city discounted or 
sold the notes or not; but, that the city was paid in full for them. The 
witness refers to certain entries made in the books, viz: Bills Receivable, 
Joseph Alexander, 5th January, 1863, $2,025; and the same, 5th January, 
1864, $2,025, paid. 

He, the witness, made those entries from Mr. Giffen’s report to him. 
Mr. Giffen was the treasurer at the time. Another entry on Interest 
Account stands: One year and eighty-seven days, Alexander’s notes, 
$301 75, being interest paid on those notes up to the 23d April, 1862. 
This is the usual form of entries made for the payment of notes and 
interest. The entry would be the same if the notes were paid after 
maturity, no matter from whom the city received the money. 

The city received the full amount, principal and interest, for the said 
notes on that day, and that is what I mean by being paid. 

John M. Demarest, the next witness, who was the city assistant trea- 
surer, says, ‘‘that he does not remember who received the money for these 
notes ; but, for the Fink and McDonough funds, it was generally Mr. 
Giffen who received them. That Mr. Giffen has been absent, he thinks, 
in Macon, Georgia, for nearly eighteen months.” He says, further, that, 
‘‘when the city treasurer discounted notes in consequence of the action 
of the finance committee, he would endorse on the notes Adam Giffen, 


Treasurer, without recourse ; that the endorsements on these notes are 


not in the way that the witness has seen him do it.” ete. 





: 
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The two notes sued on are both endorsed “Adam Giffen, Treasurer 
McDonough school fund; Treasurer Fink fund.” 

There is nothing in the testimony of Mooney, nor in the books, to 
show satisfactorily whether the city received the money paid by the 
plaintiff for the notes as a transfer to them, or in full satisfaction and 
payment of them ; nor to show that any payment whatever was made 

‘¢in the name and for the discharge of the defendant.” 

The receipt of the money by the city, no matter how or under what 
circumstances, would have been a payment of the notes, as Mooney seems 
to have apprehended that term. 

The departure, in relation to the endorsement of Mr. Giffen on these 
notes, from the mode usually adopted by him of endorsing city paper, 
‘without recourse,” raises no presumption that these notes were not 
assigned or transferred to the plaintiff. Indeed, we think that, had Mr. 
Giffen supposed that these notes, not yet due, were paid, he would have 
taken the precaution to erase his official endorsements on them, in order 
to protect the city from eventual liability, should they pass into the hands 
of a bona fide holder. This presumption, we think, outweighs the other 
presumption to which the absence of the words “without recourse” 
might give rise. 

The city was offering to the community generally, for sale or discount, 
certain promissory notes, secured by mortgage, two of which are in the 
possession of plaintiff, and for which he gave their full value, principal 
and interest, up to the time when they passed into his hands. It was an 
investment at the current interest at eight per cent., well secured by 
mortgage, and by the liability of the city, as endorser. 

This is an inference from the facts adduced in this case, more rational 
than that the plaintiff should, asa mere negotiorum gestor, pay the debt of 
astranger ; and, instead of obtaining, as security for his outlay, the mort- 
gage note of the debtor, be satisfied with his recourse against him, 
personally. : 

We cannot adopt this latter hypothesis. 

It is therefore ordered, adjudged and decreed, that the judgment of the 
Court below be annulled, avoided and reversed, and proceeding to give 
such judgment as should have been rendered by the said Court: 

It is further ordered, adjudged and decreed, that the injunction in this 
case, sued out by the defendant, Joseph Alexander, be and the same is 
hereby dismissed, at the costs of the defendant; and, it is further 
ordered, that the order of seizure and sale obtained by the plaintiff, 
Peter St. Armand, be proceeded with according to law; and that all the 
costs incurred in the Court below, and in this case, be paid by the 
defendant and appellant. 
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A. W. Waker v. J. 8. Cucuri. 


A party purchasing property of various kinds in block, should make due proof of that portion which 
proved to be deficient, by reason of redhibitory vices, and its relative value. 


PPEAL from the District Court of the Parish of St. Bernard, White, J. 
Hunton &. Miller, C. Roselius, P. Soulé, L. Charret, P. E. Bonfora,. 
and A. Beatty, for defendant. 


A. W. Walker and L. Madison Day, for plaintiff and appellant.—This 
suit grows out of the purchase of a plantation and slaves by plaintiff from 
defendant, on the 27th day of September, 1857, for the price and sum of 
$135,000. 

The plaintiff brought this action of quanti minoris to be allowed a 
reduction and diminution on the purchase price of certain of the slaves, 
on the grounds that they were afflicted at the time of sale with certain 
redhibitory vices and maladies, and were of greater ages than represented 
in the act of sale. 

The defendant, besides special defences denying plaintiff's right of 
recovery, pleaded the prescription of one year. 

* The first question then for consideration is this plea of prescription, for 
if well founded it would render any further consideration of the case 
unnecessary. 

It is true, the present suit was not commenced until the 11th day of 
March, 1859. Butitis also true, that a similar suit, and for the same 
causes of action, was-instituted in the Fifth District Court of New Orleans 
on the 2d March, 1858, and that a final judgment (of non-suit in part) was 
rendered therein on the 10th day of January, 1859. 

Such being the case, it is very clear that the plea of prescription must 
be overruled. For the suit in the Fifth District Court operated as a 
suspension of prescription during the pendency of the same, and the 
present action was brought within the proper time after the termination 
of the first suit, for the same cause of action. 10 An. R. 396; 7 An. 
523; 8 An. 469; 10 An. 327; 12 An. 627; 14 An. 692. 

The next matter for consideration is the bill of exceptions taken by 
plaintiff to the admission by the Court of certain testimony, and which 
was introduced by the defendant for the purpose of proving the manner 
in which plaintiff treated said slaves after he had purchased the same. 
That the bill of exceptions was well taken there can be no doubt. 

The action was brought for a diminution of price on the grounds of 
certain redhibitory vices and defects existing at the time of sale, and also 
because the ages of certain of the said slaves were much greater than 
represented in the act of sale. ‘ 

The true and only issues in the case then were, whether or not these 
redhibitory vices and defects existed at the time of sale, and whether or 
not any of the slaves were of greater ages than as specified in the act 
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of sale. It follows then that any and all evidence outside of these issues 
was irrelevant, and should have been excluded by the lower Court. The 
bill of exceptions is therefore well taken. 

And, besides, we may remark that the evidence clearly shows that tie 
charges of improper treatment of the slaves is wholly unfounded, and 
were only started after the institution of the first suit for a diminution 
of price. 

The very witness for defendant, by whom it was sought to prove the ~ 
alleged improper treatment, states on his cross-examination, that plaintiff, 
after the purchase of said plantation had placed other slaves on the same, 
and that these slaves were well clad and fat. It is not likely then that 
any of plaintiff's other slaves on the same place, were treated in any other 
or a different manner. There could be no motive so to do; but on the 
contrary, his own interest would prompt him to treat all alike. 

Having disposed of these preliminary questions, we pass to the conside- 
ration of the case on its merits. 

The learned Judge of the Fourth District Court disallowed that part 
of the claim for a diminution of price on account of the ages of a part of 
the slaves being of greater ages than as specified in the act of sale, on the 
ground, solely, as stated in his opinion, that ‘‘ it was in evidence that he, 
plaintiff, examined the slaves; had a good opportunity to judge for 
himself,”’ ete. , 

But in this respect, that learned and eminent Judge was mistaken, and 
that mistake no doubt was superinduced by the testimony of a witness 
(and to the admissibility of which the bill of exceptions was taken), who 
speaks of and expressly refers to an examination of the slaves by plaintiff 
when the plantation and slaves were actually delivered to him on the 7th 
of October, about ten days after the act of sale, which was passed on the 
28th of September. 

This witness says, ‘‘ that he was not present when Cucullu closed his 
bargain with Walker, but was present when Cucullu delivered the planta- 
tion to Walker ; witness says that Walker examined the gang of slaves 
attached to the said plantation, when Cucullu made the delivery of said 
plantation,” ete. 

Witness says that previous to the purchase of the plantation and slaves 
of Cucullu, he did not see Mr. Walker on the plantation. This same 
witness says: ‘‘The only time he saw an examination of the said slaves 
by Walker, was on the 7th of October last,” which we have shown, and 
the act of sale shows, was nine or ten days after the passage of the act of 
sale and after the payment of the money and the delivery of the notes for 
the residue of the purchase price. 

Besides, there is no evidence whatever in the record to show that plain- 
tiff ever saw the slaves at any other time than at the time they were 
delivered to him. 

Such being the facts, it is very clear the lower Court should not have 
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rejected the claim of plaintiff for the reason assigned in his opinion. For 
the examination (if any) was some ten days after the act of sale was 
passed, the money paid, and the notes delivered. 

Surely, an examination after -all these facts had transpired, is not to be 
allowed the same force and effect as an examination made at or before the 
time of the passage of the act of sale ! 

All that can be said, then, is, that the plaintiff neti without seeing 
the slaves. Besides, had he actually seen and examined them before, or 
at the time of the sale, the evidence shows that when slaves pass the age 
of thirty (and the slaves complained of were over that age, and so 
specified in the act of sale), they look much younger than they really are, 
and that their ages cannot, by simple inspection, be told with any degree 
of certainty; the variation or difference being from five to fifteen years. 

Such being the fact, even had we made an actual examination of the 
slaves at or before the time of sale, we would not thereby be concluded 
from relief, as the evidence of witnesses who resided in the neighborhood, 
and had long known the slaves, shows the great disparity between the 
actual ages and that stated in the act of sale, and, also, as will hereinafter 
be shown, the great disparity in price on account of that difference. 

For, even where a party has full opportunity to examine and ascertain 
the truth, he may and had the right to rely without examination on the 
representations and statements of another made to him, about any matter 
of interest to him, and if the representation proves false, the party so 
misrepresenting (whether he knows it to be true or not, 1 Story’s R. 57; 
1 Story’s Eq. 3 193; 13 Pet. R. 26, 36), is bound to make his representation 
good. 

In the case of Boyce’s Executors v. Grundy, 3 Pet. R. 218, the Supreme 
Court of the United States says: ‘‘Itis said that it ought to have put 
him on inquiry; but he was in possession of Mr. Boyce’s positive assurance 
to the contrary, and had a right to rely on that assurance without 
inquiry.” 

So, in this case, the plaintiff being in possession of defendant's state- 
ments in the act of sale as to the age of the negroes, had a right to rely 
on that statement without inquiring. 

For, as is well said by the Supreme Court of Illinois: ‘If the com- 
plainant was too confiding, it is not for the party who has betrayed that 
confidence to reproach him with, or take advantage of it.” 2 Gilman’s 
R. 388. 

**No man,” says Lord Cranworth in delivering the opinion of the Lord 
Justices, (36 Eng. Ch. R. 267, in note) ‘‘can complain that another has too 
implicitly relied on the truth of what he has himself stated. This prin- 
ciple was fully recognized in the case of Dobell v. Stevens, 3. B. & C., 625, 
referred to by my learned brother in the course of the argument.” : 
‘** And even if the party innocently misrepresents a material fact by 
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mistake, it is equally conclusive, for it operates as a surprise and imposi- 
tion upon the other party.” Ist Eq. 2 193. 

The Supreme Court of the United States, too, in the case of Richards 
v. 13 Pet. 36, holds this strong and comprehensive language : 

‘¢ Whether the party thus misrepresenting a fact knew it to be false, or 
made the assertion without knowing whether it were true or false, is 
wholly immaterial; for the affirmation of what one does not know or 
believe to be true, is equally, in morals and law, as unjustifiable as the 
affirmation of what is known to be positively false. And even if the party 
innocently misrepresents a fact by mistake, it is equally conclusive ; for it 
operates as a surprise and imposition on the other party.” 


Instey, J. On the 28th September, 1857, plaintiff purchased from 
defendant a plantation in the Parish of St. Bernard, with about fifty-seven 
slaves, all the stock, farming implements, etc., attached to it, for the sum 
of $135,000, payable $25,000 cash, and the balance in notes maturing at 
different dates up to the 10th December, 1863. On the 24 March, 1858, 
plaintiff instituted suit against his vendor, in the Fifth District Court of 
New Orleans, claiming a deduction of $16,000 on the price of the slaves, 
on account of redhibitory vices and diseases existing in same at the date 
of sale, and others being of greater ages than represented; in which suit 
he recovered $2,300, and a judgment. of nonsuit was given on the re- 
mainder of his demand. 

On the 11th March, 1859, the present suit was commenced in the Fourth 
District Court of New Orleans, claiming $11,000, for the same causes of 
action, and the District Judge allowed plaintiff a further sum of $2,000, 
and he being dissatisfied therewith, appealed. 

It appears that some of the slaves named in the petition, were afflicted 
at the date of sale with disease, and others were something older than 
represented in the act of sale; but the evidence does not enable us tomake 
an accurate estimate of the real depreciation, if any, as we are not in- 
formed of the prices for which they were sold. We think plaintiff should 
have shown at least their relative value, compared with the balance of the 
property and slaves sold in block with them Non consiat that they were 
not estimated in the sale at the prices at which the witnesses, in this case, 
appraised them. 

We do not know the data on which the District Judge made his estimate, 
and we would have to resort to speculation to make any change in the 
judgment, of which defendant does not complain. 

Judgment affirmed, with costs of appeal. 
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Gzorce W. Warrerston v. Wa. T. Bennerr et als. 


The Congress of the United States, by the Act passed 29th August, 1842, declared all the entries of 
lands made in the Greensburg Land District to be null, on account of the errors and imperfections 
of the public surveys, or of conflicting claims, and authorized the return of the purchase money, on 
returning the certificates, and ordered a re-survey of the District; and that, when the re-survey 
should be confirmed, the public lands ( ved) therein specified shall be subject to the laws for 
the disposal of the public lands, with this proviso : Provided, that purchasers aforesaid may retain 
their certificates of purchase, and the surveys of said tracts shall be corrected; and when said sur- 
veys are corrected, may receive their patents from the United States for the lands so purchased by 
them. 


Where no attention has been called to the bills of exception filed, they will be considered as waived, 
when the case comes before this Court. 
PPEAL from the District Court of the Parish of Livingston, Martin, J, 
Lasavve, J. This is a petitory action, in which plaintiff claims 
of the defendant a tract of land described as lots numbers 5 and 6, of sec- 
tion No. 3, in township No. 5 south, range 7 east, containing 269 50-100 
acres, less 50 acres taken from the south-east corner of said tract. He 
also claims an additional quantity of 22 12-100 acres, being an excess 
lately entered and purchased by him. He also asks for a partition, and 
that 241 62-100 acres be assigned to him, and 50 acres to said Beniett. 

W. T. Bennett answered by a general denial. He further said that he 
was in possession and owner of a tract of land, on which he resided, in 
the Parish of Livingston, containing 299 5-100 acres, more or less; but it 
is not the same claimed by plaintiff, which tract of land he holds by titles 
from and under Duncan N. Hennen, Esq., who is bound to guarranty and 
defend him in the titles, and pay him for the loss; he calls his vendor 
Hennen in warranty, and, in case of eviction, claims $3,000 damages ; 
avers that he has made valuable improvements to the value of $2,000, of 
the land. 

Duncan N. Hennen, to the call in warranty, answered by a general de- 
nial of the allegations contained in plaintiff’s petition. He admitted that 
he had sold the land to the defendant for $362 55, and that defendant’s 
title thereto is good and valid in law. He further answered, by an amend- 
ment, that the lands in Bennett’s possession are not the same as described 
in plaintiff's petition; and if it be, in whole or in part, that there is an 
outstanding title in a third person, to wit : in the United States, which 
title is superior to that of plaintiff, and which he pleads specially. 

The plaintiff, George W. Watterston, in an amended petition allowed 
by the Court, stated that the lands purchased by F. W. Lea, in June, 
about 27th, 1836, were described as lot No. 2 of section No. 2, and lots 
No. 5 and 6 of section No. 3, in township No. 5, south of range No. 7 
east; and that, by anothersurvey made by the Government, the said lands 
are now designated as the south-west fractional, west of Tangipaho river, 
of section No. 2, and the fractional south half of section No. 3, in said 
township No. 5, north of range 7 east, for which a patent has issued; but, 
that it is the same land under different designation. 
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Pierre A. Hebrard intervened in this suit, alleging that the New Orleans 
and Nashville Railroad Company, about the 17th January, 1837, caused to 
be laid out a town, called by the name of Uncle Sam, on the following 
described property, to wit: Lot No. 2 of section No. 2, and lots No. 5 
and 6 of section No. 3, in township No. 5 of south of range 7 east, in the 
Greensburg District, which said lands were divided into squares, inter- 
sected by streets, and having therein public squares, parks, cemeteries and 
other public places, as common property for the use of all persons, and 
which public places were, by a plan, dedicated to the public use forever. 
He further avers that, at the sale of said property, he purchased the 
square No. 243, situated between Hoffman and Bredlove avenues, more 
fully described in the annexed deed of sale; and that said G. W. Watter- 
ston, plaintiff in said case, is claiming possession of said property as own- 
er thereof, to the prejudice of petitioner and of the public. He prays to 
intervene, and that plaintiff’s petition be dismissed. 

Also, intervened Mrs. Catherine A. Lea, executrix of Franklin W. Lea, 
alleging, in substance, that, in her said capacity, she is holder of certifi- 
cate marked A, signed by John Killian, Register of the Land Office at St. 
Helena, now Greensburg, Louisiana, dated about 12th July, 1836, and 
numbered 709, whereby it appears that, on the 27th June, 1836, Franklin 
W. Lea deposited $362 83, with a view to purchase the following described 
lands, to wit: lot No. 2 of section 2, and lots 5 and 6 of section 3, 
in township 5 south range 7 east, in the Greensburg, of St. Helena 
aforesaid ; that in consequence of a want of authority on the part of the 
Land Office at Greensburg, and other irregularities and informalities, the 
United States refused to issue patents for said lands, but authorized the 
holders of certificates, of which, as above stated, petitioner was and is 
owner, to demand and receive the money originally deposited; that after- 
wards, by law, the United States authorized the re-survey of said lands, 
and authorized the holders of said certificates, if they thought proper to 
do so, to hold on to said certificates, and to demand for them the lands 
which, upon said survey, might correspond in description with the lands 
originally applied for; that, in pursuance of these laws, she desired to re- 
ceive back the money, and that, pending the proceeding, George W. _ 
Watterston claimed to be the assignee of F. W. Lea, and as such, that he 
had the right to elect to receive the corresponding lands in designation un- 
der the re-survey, and to make the entry for the excess upon such re- 
survey; that said Watterston has no right, as assignee of Lea, to make 
such entry, nor has he any right to demand a patent; that, if a patent has 
issued, it was unauthorized by law, and ought to be delivered up and can- 
celled. She prays to intervene, and to be decreed the owner of said cer- 
tificate, and that, if any patent be produced, it be delivered up to the 
Clerk of this Court, to be cancelled, as issued without authority of law. 

Upon these pleadings the parties went into trial; verdict and judgment. 
were rendered against the plaintiff, and he took this appeal. 
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The evidence shows: 
That Franklin W. Lea, by certificate No. 709, issued at the Land Office, 
‘St. Helena, by John Killian; Register, dated July 12th, 1836, purchased 
of said Register lot No. 2 of section No. 2, and lots 5 and 6 of section 
No. 3 of township No. 5, south of range 7 east, containing 290 31-100 acres, 
at the rate of one dollar and twenty-five cents per acre. 

That, by act of sale, passed on the second day of September, 1836, said 
Franklin W. Lea sold, with full warranty, to the New Orleans and Nash- 
ville Rail Road Company, the following described tracts of land: 

1. The south half of a certain section of land situated in the Parish of 
St. Helena, on the west bank. of the Tangipaho River, bounded on the 
north by lands until lately owned by Machael Flein, on the south by 
lands lately owned by Franklin W. Lea, and on the east of said river 
Tangipaho, known as section No. 43, and confirmed to Reuben Bearers, 
containing 637 47-100 acres, which said half section is to be taken and 
laid off from the south or lower side of said section, and to contain 
318 50-100 acres more or less. 

2. Lots Nos. 1, 2, 3, of section No. 34, township No. 4, south of range 7 
east; and lots Nos. 5 and 6 of section No. 3, township No. 5 south, range 
7 east, according to the maps of the Surveyor General, and deposited in 
the Land Office in the Parish of St. Helena. 

That the said New Orleans and Nashville Rail Road Company, some 

time in January, 1837, laid out a town named Uncle Sam, and sold lots 
and squares to divers persons; in these acts of sale they described the 
- town as follows: The said town of Uncle Sam, whereof the property 
herein conveyed forms part, is made up and composed of several tracts 
or parcels of land which the said New Orleans and Nashville Rail Road 
Company acquired by purchase, in part from Franklin W. Lea, by act of 
sale passed before Lyman Briggs, Parish Judge, on the 2d September, 
1836, and in part from George Richardson; said town lying and being 
partly in the Parish of St. Helena, and partly in the Parish of Livingston, 
in this State. 

That on the 27th January, 1837, the said company sold, by public act, 
to Pierre A. Hébrard, intervenor, the square of ground designated on the 
plan of said town by No. 243, containing twelve lots. 

The Congress of the United States, by the Act passed 29th August, 
1842, declared all the entries of lands made in the Greensburg Land Dis- 
trict, to be null, on account of the errors and imperfections of the public 
surveys, or to conflicting claims, and authorized the return of the pur- 
chase money on returning the certificates, and ordered a re-survey of the 
district, and that, when the re-survey should be confirmed, the public 
lands (unreserved) therein specified shall be subject to the laws for the 
disposal of the public lands, with this proviso: ‘‘Provided that pur- 
chasers aforesaid may retain their certificates of purchase, and the sur- 
veys of said tracts shall be corrected, and when said surveys are corrected, 
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may receive their patents from the United States for the lands so pur- 
chased by them.” 

That the re-survey contemplated by this law was made, and was duly 
approved on the 5th August, 1845. 

That the said plaintiff purchased the lots Nos. 5 and 6, described in his 
petition, on the 5th May, 1855, at Sheriff’s sale made to satisfy a judg- 
ment rendered in the suit of Hugh M. Dowlin v. The New Orleans .and 
Nashville Rail Road Company, in the Fifth District Court of New Orleans. 

That a patent issued, on the 2d April, 1858, comprising said lands, to 
Franklin W. Lea and to his heirs, under the following description: ‘‘ For 
thr_e certain tracts of land originally designated as lot No. 2 of section 2, 
and lots Nos. 5 and 6 of section 3, in township 5 south, of range 7 east; 
but which lands, by the re-survey thereof, authorized by the Act of 29th 
August, 1842, appear, by the plat of re-survey, approved 5th August, 1845, 
as the south-west fractional lying west of Tangipaho River, of section 
2, and the south fractional half of section 3, in township 5, south of range 
7 east, containing 312 43-100 acres.” 

That the defendant, Terrell Bennett, holds the lands under a title of 
the following tenor and no other: 

‘*‘T hereby acknowledge to have received from Mr. W. Terrell Bennett, 
the sum of three hundred and sixty two dollars and fifty-five cents, on 
the first day of July, 1854, in payment of the following lots, viz: Lot No. 
2 of section 2, and lots 5 and 6 of section 3, of township 5, south of 
range 7 east, Greensburg District; and I agree to give him a notarial 
title at any time he may desire it, at his expense. 

(Signed) Duncan N. HEnnen.” 

It is clear, from the preceding statement, that there is no difficulty 
about the locus in quo. There are several bills of exception, but, as 
our attention has not been called to any of them, we have considered 
they have been waived ; besides, we are satisfied that a decision upon 
them would not have changed the final result upon the merits. 

It is contended that the patent issued illegally; that it is null and void, 
and should be delivered up and cancelled, and that Mrs. Lea is entitled 
to claim and receive the purchase money back. 

It appears that the said patent issued advisedly, and that it was 
forwarded from the General Land Office at Washington to the Land 
Office at Greensburg, to be delivered to the party entitled to it. The 
following is an extract from a letter of the Commissioner addressed to 
the plaintiff : 

General Land Office, August 23d, 1859. * * * * * With respect 
to Greensburg Patent No. 709, to which you called attention, I have to 
state that, in view of the protest against its delivery, filed by Duncan N. 
Hennen, executor of Franklin W., Lea, deceased, the patentee, it is not 
deemed advisable to coerce the Register to deliver it to you as assignee, 
inasmuch as he is officially responsible for its delivery, upon evidence 
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satisfactory to him; he has, therefore, been directed to deliver it to 
the Clerk of the Court having charge of the case, with a view to its 
ultimate delivery by said Clerk to the party whom it may determine to be 
the one entitled to receive it. 
(Signed) Jos. S. Witson, 
Acting Commissioner. 

The following is another extract of a letter addressed by said Commis- 
sioner of the General Land Office at bateente nan to the Register of Land 
Office at Greensburg, Louisiana : 

Generat Lanp Orrice, December 14, 1858. 

Sir: Greensburg Patent, No. 709, dated 2d April, 1858, in favor of 
Franklin W. Lea, for (here the lands are described as patented) was, per 
letter of the 8th of said month, transmitted to your office for the purpose 
of being delivered to the person entitled to receive the same. It is 
represented to this office by George W. Watterston, Esq., that he is the 
owner, by purchase under Lea, of the land embraced in said patent, 
originally designated as lots Nos. 5 and 6 of section 3, and that with a 
view to perfect his title, it becomes a matter of importance to him to have 
the Patent passed out of your custody, which he has been unable to effect 
in consequence of his not holding the receiver’s duplicate receipt of the 
corresponding number. 

It is understood that the said duplicate receipt is in the possession of 
Duncan N. Hennen, Esq., of New Orleans, executor of the estate of F. 
W. Lea, and that he, Hennen, declines surrendering the same or receiving 
the patent; under these circumstances, I have to request that you will 
require Mr. Watterston to file an affidavit setting forth the facts of his 
interest in the land, and that he is unable to procure the duplicate receipt 
alluded to, at the same time producing the evidence of his title, and if 
you are satisfied therefrom, that he is legally interested in the land, you 
will, after serving a proper notice to Mr. Hennen, deliver the patent to 
the former, unless valid cause should then be shown why this should not 
be done, and taking from him a receipt therefor, and advising this office 
of the facts of its having been so delivered.” 

(Signed) Txos. Henprick, Commissioner. 

It is evident that the Commissioner of the General Land Office, was 
well aware of the contest and suit between these parties, and that he 
considered the patent as having legally issued, and as belonging to F. W. 
Lea’s assignees. 

The patent for land is absolute and final on its face, and the United 
States are divested of all the lands comprised in it, and which now are 
private property owned by individuals, and we have to decide who is the 
just and real owner of thesame. The moment this patent for the lands 
therein comprised, passed this great seal, it was beyond the power of the 
officers of the United States. Lott v. Prudhomme, 3 R. 293. The lands so 
patented were vested in F. W. Lea’s vendees. 
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Whatever name may have been inserted in the certificate confirming a 
Spanish grant, confirmation must enure to the benefit of the real owner. 
Terrell v. Porche, 2A. 148. So this patent, although granted in favor of 

F. W. Lea, was really in favor of his vendees, and enured to their benefit. 
& McGill v. McGill, 4 A. 268. 
We have disposed of the alleged title in the United States to the lands 
. in dispute, now owned by the assignees of Franklin W. Lea, under the 
patent. It is contended that the plaintiff acquired no land at the Sheriff’s 
sale referred to, made 5th May, 1855; that the New Orleans and Nash- 
ville Rail Road Company had already disposed of the lands pretended to 
be seized, in laying out the town called Uncle Sam, and in selling all the 
lands in squares, lots, etc., in the year 1837. These purchasers are not 
parties in this suit, except Pierre A. Hébrard, the intervenor; but their 
titles are urged to show that the plaintiff has no title, and that the titles 
of these purchasers coming from the same author, and being older, are 
superior. This position is very strong, but it is very uncertain where and 
on what lands this pretended town Uncle Sam was laid out; no one ever 
knew a town there. It must be remembered that Franklin W. Lea sold 
a quantity of land to the said company, besides the lots Nos. 5 and 6 sold 
to plaintiff by the Sheriff. The said company had also purchased other 
lands from George Richardson. Plaintiff shows a complete title to the 
lands described in his petition and covered by the patent; nothing in the 
record shows that the lands laid out for the said town formed any part of " 
the lands in dispute. 

It is therefore ordered, adjudged and decreed, that the verdict of the 
jury and the judgment of the Court be annulled, avoided and reversed. 
It is further ordered and decreed, that the representatives of George W. 
Watterston be recognized as the legal owners of the lands described in 
the petition and survey made by order of Court in this case, by Theodore 
Gillespie, on or about 26th October, 1858, and in the patent No. 759, 
issued in favor of Franklin W. Lea, on 2d April, 1858, less 50 acres taken 

i from the south-east corner of said tract. It is further ordered and de- 
creed, that the intervention of Pierre A. Hébrard be dismissed as in case 
of nonsuit, and that he pay the incidental costs. 

It is further ordered and decreed, that the question of improvements 
and rents between the plaintiff and the defendant, and the question as to 
all claims in warranty between the defendant and his vendor, Hennen, be 
remanded to be adjusted and determined according to law. It is further 
adjudged and decreed, that the defendant, W. T. Bennett, pay costs in 
both Courts, and he have judgment for the same against his warrantor, 

Duncan N. Hennen. 
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Francois Lacrorx v. F. W. Cortzr. 


When «4 case has been tried by a Jury, a verdict rendered, and judgment given according to that ver- 
dict, and the case is not properly a jury case, both the verdict of the jury and the judgment will be 
set aside, and this Court give a decree according to the facts on record. 

PPEAL from the Third District Court of New Orleans, Fellowes, J. 
L. Lombard and H. Train, for plaintiff and appellant. C. Roselius 
and M. M. Reynolds, for defendant. 


Lasavve, J. The plaintiff claims of the defendant $5,200, for eight 
months of house and store rent, at the rate of $650 per month, due on 
the 30th November, 1862; and he also prays for a judgment for a further 
sum of $14,950, for the balance of the term of said lease, being twenty- 
three months’ rent, at $650, and to be paid at the beginning of each and 
every month, from the lst December, 1862, to the 3lst October, 1864. 
On filing the suit the plaintiff obtained a verdict of provisional seizure.. 

The defendant answered by a general denial; and that he had been a 
tenant of plaintiff, occupying the premises leased, for over fourteen years, 
paying his rent punctually ; and that, owing to the war, the blockade, 
the embarrassed state of affairs, the suspension of business, and the 
arrears of his sub-tenants, who owe him $2,570, which they are unable to 
pay, he, respondent, finds himself unable to pay the rent according to 
lease, as the premises are of little or no value, and have so been since 
the commencement of the existing war; that a portion of the premises is 
unoccupied, and that the consideration for said lease has failed. 

He prays that plaintiff's demand be rejected, the lease cancelled, and 
the rent claimed reduced to a reasonable amount, and that the case be 
tried by jury. 

The jury found a verdict in favor of plaintiff for $2,600, and in favor of 
defendant, cancelling the lease. The Court having refused a new trial, 
the plaintiff appealed. 

The act of lease, adduced in evidence, shows that the premises, consist- 
ing in a building and appurtenances thereof, situated in New Orleans, 
were leased to the defendant for five years, commencing on the lst Novem- 
ber, 1859, at the rate of $650 per month, payable monthly, the 1st of each 
and every month in advance. 

The testimony shows that business had very much diminished, and rent 
had come down considerably; but nothing shows, in our opinion, that 
the case comes within the provisions of Articles 2667, 2669 Civil Code. 
We have not been referred to any authority to support the verdict of the 
jury and the judgment of the Court upon it. This was not ajury case, 
and we will give a judgment as should have been rendered below. The 
verdict of the jury was rendered on the 13th January, 1863, and the judg- 
ment of the Court on the same day.’ There were, then, ten months’ rent 
due, from the Ist day of April, 1862, to the 31st of January, 1863, inclu- 
sive, at the rate of $650 per month, payable in advance. 
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It is therefore ordered, adjudged and decreed, that the verdict of the 
jury and the judgment of the District Court upon it, be set aside and 
annulled. It is further adjudged and decreed, that the defendant, F. W. 
Coeler, pay to the plaintiff, Francois Lacroix, Agent, the sum of six 





thousand five hundred dollars, for ten month’s rent, ending onthe 31st of © 


January, 1863, with legal interest on each months’ rent, say $650, from the 
1st day of each month, respectively, commencing on the 1st day of April, 
1862, to the Ist day of January, 1863, inclusive, until paid, and that the 
plaintiff have a privilege on the property provisionally seized, and that 
defendant pay costs in both Courts. The right of plaintiff to rent, not 
comprised in this decree, is reserved. 





JaMEs TraBuE & Co. v. R. H. SHort & Co. 


A criminal action is one which is instituted in the name of the State by its proper officers, in order to 
obtain the public reparation of any crime or misdemeanor. This action comes under the head of 
penal jurisprudence. 

The general rule is that the form and effect of public and private written instruments are governed 
by the laws of the place where they are passed or executed; unless it is expressed that they are to 
have effect in another country. 

Every endorsement, accommodation or otherwise, is essentially an original contract, equivalent to a 
new note or bill, in favor of the holder and the acceptor or obligor. 

“The agreement or obligation of defendants as endorsers, having been entered into in Kentucky, 
without expressing a different place of performance, must, under the above general rule, be regu- 
lated by the law of Kentucky. The fact that the payers reside where the note is payable does not 
amount to such a designation of the place of performance as to take it out of the general rule. The 
parties, at the time of making the endorsements, were all in Kentucky, and are presumed by law to 
have contracted with reference to the laws of that State. 

Doubtless the defendants may be sued at their domicil; but the obligation of their endorsement and 
the duties of the holders are governed by the laws of Kentucky, where the endorsement was made. 
.An amount involved being over five hundred dollars, the promise being one to pay money, must 

be proven by at least one credible witness and corroborating circumstances. 


PPEAL from the Second District Court of New Orleans, Morgan, J. 


Hays & Adams, for plaintiffs. E. Wooldridge, for defendants and 
appellants. 


Howext, J. This is an action upon a note, bearing eight per cent. 
interest, and made in Kentucky to the order of defendants, payable at 
their office in New Orleans, and assigned by them in Kentucky to Cayce 
& Hopkins, residing there, and by the latter to plaintiffs, residing also in 
Kentucky. The note was duly protested at maturity and notices of 
dishonor given. On the trial below judgment was rendered against de- 
fendants, and they have appealed. 
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The defence is, that the contract of endorsement having been made in 
Kentucky, the liability of defendants, as endorsers, is governed by the 
law of that State, according to which, ‘‘a remote assignor of a note 
is not primarily liable to the holder; and the immediate assignor is only 
liable for the consideration received, with six per cent.; and the holder 
cannot make him liable without first prosecuting the payer with dili- 
gence; which is not shown to have been done. 

The plaintiffs contend: 1. That, although the note is made and en- 
dorsed in Kentucky, yet, as the defendants, the payers thereof, had it 
made payable at their office in New Orleans, it is, as to themselves, 
domiciliated in, and is to be governed by the laws of this State, under 
the well settled principle that contracts made in one country, to be 
executed in another, are regulated by the laws of the country where they are 
to have effect. C. C. Article 10, p. 2; 2 Kent p. 459; 8 B. Monroe, 306; 
and, 2. That, even if defendants’ liability is to be governed by the laws 
of Kentucky, they are precluded from this defence by a promise to pay, 
made a few days after the protest of the note. _ 

I. The general rule is that the form and effect of public and private 
written instruments are governed by the laws of the place where they are 
passed or executed; unless it is expressed that they are to have effect in 
another country; and the question is presented: Does the fact that the 
note sued on is payable to the defendants at their office in this city, 
make them liable, under the laws of Louisiana, upon their endorsement 
made in Kentucky ? 

Every endorsement, accommodation or otherwise, is essentially an 
original contract, equivalent to a new note or bill in favor of the holder 
and the acceptor or obligor. 12 M. 184; 11 Wharton, 213, 341; Story on 
Notes, 2 155. 

The agreement or obligation of defendants as endorsers having been 
entered into in Kentucky, without expressing a different place of per- 
formance, must, under the above general rule, be regulated by the law 
of Kentucky. The fact that the payers reside where the note is payable 
does not amount to such a designation of the place of performance as to 
take it out of the general rule. The parties, at the time of making the 
endorsements, were all in Kentucky, and are presumed by law to have 
contracted with reference to the laws of that State. See Story on Con- 
flict of Laws, 2 316 b.; 6 Cranch, 221; 8 N. S. 21. 

Doubtless the defendants may be sued at their domicil, but the obli- 
gation of their endorsement and the duties of the holders are governed 
by the law of Kentucky, where the endorsement was made. Such was 
the ruling in the case of Duncan v. Sparrow, 3 R. 167, which was a suit 
upon a note made in Louisiana and payable in Mississippi. 

We are referred to the case of Short & Co. v. Trabue & Co., 4 Matealt 
Ky. R. 299, as authority, which was a suit between the same parties now 
before us upon a note similar in every respect to the one here, and against 
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which the same defences were urged; and in which it was held that Short 
& Co. were liable, as endorsers, under the law of Kentucky, and, conse- 
quently, judgment rendered finally in their favor, because the hoJders 
had not prosecuted the makers to insolvency with due diligence. See 
also 5 Ala. 286; 15 Ind. 33. 

IL. We think the evidence insuflicient to maine the defendants liable on 
a subsequent promise. 

No unequivocal certain promise is shown. There was but one witness, 
and he admits there was a misunderstanding, in regard to this point, 
between himself and one of the defendants, in their interview, and gives 
what he understood the defendant to say. Such evidence is, in itself, of 
the weakest kind. But, in addition, as defendants were not bound on 
their endorsement; if sought to be held in their promise, the proof must 
be such as is required by law. 

No objection was made to the character of the evidence; but the amount 
involved being over five hundred dollars, the promise being. one to pay 
money, must be proven by at least one credible witness and corroborat- 
ing circumstances. In such case, the endorsement is not a corroborating 
circumstance, and the record contains no other. See 7 R. 451. 

It is therefore ordered, that the judgment appealed from be avoided 
and reversed; and that the demand of plaintiffs be dismissed without pre- 
judice. Costs in both Courts to be paid by plaintiffs and appellants. 
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Where a suit is brought on an unconditional obligation to pay a specific sum of money, the prayer for 
a jury, by the defendant, must be made on oath, to the truth of his allegations in the answer. 

A judgment by the Court a quo, saying: ‘‘When, after hearing pleadings, evidence and counsel, it is 
ordered, etc,” is not a compliance with the requisitions of the Constitution. 

All the parties in interest must be parties to the suit, and all the partners must sue to enforce a 
partnership claim. 

A Court does not err in refusing a continuance to obtain the testimony of a co-defendant, when he is 
interested by being bound in solido. 


PPEAL from the Second District Court of New Orleans, Bermudez, J. 
C. Redmond, for defendant and appellant. 

Fellows & Mills, for plaintiff.—This is a suit on contract of lease against 
Thos. McCluskey and Edward Reilly as his security in solido. There was. 
judgment against both the defendants, and Reilly alone has appealed. 
The lease is admitted, but the events of the war, causing a stagnation of 
business, is set up as a defence. 
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The Court, in its reasons for judgment, effectually answered this de- 
fence. A jury was refused, because of want of the necessary allegations 
and affidavit to warrant one under the provisions of Article 494 ©. P., 
Amendment Acts of 1839, p. 172, 324. See 16 La. 258. 3 R. 259. 

The testimony of McCluskey for Reilly was clearly inadmissible, being 
a party bound in solido with his co-defendant, and his testimony fully 
disproved by the record. See report of appraisers, Rec. pp. 32 to 34, and 
the order releasing the property seized. 

None of the testimony offered in the trial against McCluskey for showing 
a vis major, was offered on the trial against Reilly. 

The reasons for judgment against McCluskey stated the evidence in his 
favor much stronger than the record warrants, and yet the Judge a qué 
found the law, even with the evidence, as stated, against him in every 
instance. 

As to Reilly then, a fortiori, where evidence of this kind was entirely 
wanting, and he, the security for one against whom judgment was already 
rendered, judgment should be rendered. 


Howe, J. This is a suit on a notarial act of lease from plaintiff and 
his commercial firm of Demontrond & Co., to McCluskey, as tenant, and 
BE. Reilly his security, in solido. Judgment was rendered against 
McCluskey, after which Reilly filed an answer containing general and 
special defences, and a prayer for a jury. Upon a trial, the jury disagreed, 
and they were discharged. Subsequently, on plaintiff's motion, the 
prayer for a jury was stricken from the answer, on the ground that the 
suit, having been brought on an unconditional obligation to pay a specific 
sum of money, the appellant did not make oath to the truth of the obli- 
gations in his answer. The case was tried by the Court, judgment 
rendered against Reilly, and he appealed. ' 

L. It is urged by appellant that the Court erred in striking out the 
prayer forajury. We think thisis one of the class of cases contemplated 
by the statute of 20th March, 1839, and that to obtain a trial by jury it 
was necessary to make oath to the truth of the allegations of the 
answer. 

I. Another ground of complaint is that no reasons are given for the 
judgment. 

All that we find is the entry: ‘“When, after hearing pleadings, evidence 
and counsel, it is ordered, etc.,” as held in the case of Police Jury v. 
Bozman, 11 A. 94, this is as much a reason for judgment in favor of 
defendant as plaintiff, and is not a compliance with the Constitution. 

II. Appellant contends in the next place that as the suit is brought in 
the name of plaintiff alone, and the lease introduced in evidence is made 
in the name of his firm as well as his own name, he cannot recover. 

It is a well settled principle, that all the parties in interest must be 
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parties to the suit, and all the partners must sue to enforce a partners...» 
claim. 9 R. 149;4 A. 179; 3 L. 358. 

Plaintiff declared in his individual name, and proved a contract in the 
name of himself and his firm, without proving a transfer of his firm’s 
interest to himself. He therefore cannot recover upon the evidence; par- 
ticularly as the extent of his interest is not shown. 

IV. The Court did not err in refusing a continuance to obtain the 
testimony of the other defendant, as he was interested, being bound in 
solido with appellant. 

V. It is not shown that any part of the furniture was removed from the 
premises, with plaintiff's consent, to appellant’s injury. We are to 
presume the Sheriff has done his duty, as to that portion taken into his 
official possessiom 

VI. The appellant contends lastly, that all the evidence taken on the 
trial between plaintiff and McCluskey, should have been offered with the 
record on the last trial. This point was not reserved by a bill of excep- 
tions, and is not properly before us. 

We think justice requires that the case be remanded for a new trial 
between proper parties. 

It is therefore ordered that the judgment appealed from be reversed, 
and that this case be remanded to be proceeded in according to law, 
costs of appeal to be paid by plaintiff and appellee. 
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Jos. Sranrorp Bossrer v. G. B. Carrapre, Sheriff, et al.—On Motion 
to Dismiss Appeal. 


When the transcript contains a true and complete copy or transcript of all the proceedings had, of all 
the evidence and testimony adduced, and of all the documents filed in the suit; when sucha 
certificate as this accompanies the record, an assignment of error is not necessary. 


PPEAL from the District Court of St. Tammany, Jones, J. 
Alfred Hennen, for defendant.—Authorities: Dwight v. McMiller, 
4 A. 350; McDonogh v. DeGuigs, 10 A. 75; Carpenter v. Reynolds, 3 A. 592; 
Pargoud v. Pace, 11 A. 644; ©. P. 896, 897; 6 L. 144, 157, 209; 1 R. 460; 
4B. 147; 5 R. 169; 14A. 303. 

Lasavuve, J. This case is before us on a motion to dismiss the appeal, 
on the following grounds: 

Because a complete and full transcript of the record has not been 
brought up by the plaintiff and appellant, T. S. Bossier, inasmuch as the 
consolidated suits Nos. 693 and 694 of the District Court, particularly No. 
693, W. E. Kennedy v. T. A. Bossier, made part of the defendant’s an- 
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swer in this suit, has not been copied and brought up ; because the record " 
was not returned and filed in Court on the 4th Monday of January, 1866; 

and because no assignment.of error has been made, according to Article 

897, Code of Practice. 

This case comes up from a judgment rendered in favor of defendant, 
sustaining an exception made by said defendant to the form of the action, : 
and on the face of the petition, as follows: ‘‘And now the defendant, \ 
W. E. Kennedy, of the city of New Orleans, appears, excepts, answers 
and says, that no just or legal cause is set forth in the petition for injunc- 
tion issued in this case; wherefore he prays the same may be dismissed, 
with costs.”” Nothing more than the exception was tried, the Judge sus- 
tained it and dissolved the injunction; in such a case no testimony of any 
kind is offered; it is a trial on the face of the petition.» Besides, the cer- 
tificate of the Clerk is in due form, showing that the transcript contains 
a true and complete copy or transcript of all the proceedings had, of all 
the evidence and testimony adduced, and of all the documents filed in 
the suit. When such a certificate as this accompanies the record, an 
assignment of error is not necessary. C. P Articles 895, 896. The record 
was filed in due time in this Court. Legislative Act approved December 
21, 1865. 

Motion to dismiss overruled. 
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Svuocession oF Juan Y. pE EaGAna. 


The notification of the filing of a tableau operates as a citation to all persons concerned therein (cre- 
ditors as well as legatees); and the homologation of an account and tableau bars all further enquiries 
as to all + 4 jn dea in the > 





PPLICATION for a re-hearing. 
G. LeGardeur, Wm. H. Hunt and P. H. Morgan, for the motion to 
dismiss. E. A. Bradford, L. Castera, Edward Briggs and G. E. Brady, 
contra. W. R. Mills, for absent heirs.* 


InstEy, J. In this case a re-hearing is prayed for in behalf of the Ca- 
nal Bank and other appellants. Their counsel, before urging the grounds 
upon which, in his opinion, the motion to dismiss was improperly sus- 
tained by this Court, has gone at some length, and with his usual ability, 
into the merits of the case; but, as we said in the judgment, the reconsid- 
eration of which is now solicited, it is not our province, at this stage of 
the proceedings, to examine into the merits of the case.. Our task is sim- 
ply to determine whether, by their voluntary acts in executing or ratifying 
the execution of the judgment, the appellants have lost their right of ap- 
peal, and cannot be listened to in this Court. 

We will, therefore, confine ourselves to the examination of those gounds 
alone, of the very able and elaborate petition presented by the appellants, 
which bear upon the motion to dismiss. 

I. The first ground is: ‘‘ That, if the statement annexed to the tableau 
disclosed the fact that the sum of $54,813 33, proposed to be distributed, 
and also the note of C. DeLassus, particularly referred to, were received 
from the liquidator, it showed also that the note of C. DeLassus, and the 
greater part, if not the whole, of the money were part of the separate 
estate of J. Y de Egana, which had been given over to the liquidatoy, 
without authority, and which had been, at least, half surrendered before 
the judgment against the Lizardis was given, and that, from whatever 
source the money was derived, if it was part of the assets of the succes- 
sion in the hands of the executor, it was his duty to distribute it, and as 
clearly the right of the creditors to receive it.” 

We have no authority to determine (for we cannot go into the merits of 
the case) whether the assets spoken of were or were not theseparate property 
of Egana, and whether or not they improperly passed from the hands of the 
executor into those of the liquidator. Suffice it to say that, in point of 
fact, they were in the joint possession of both the executor and the liqui- 
dator; that neither of them had the right to withdraw them from the 
bank, wherein they were deposited, without the consent of the other; 
that the judgment of the 11th January, 1864, condemned the liquidator to 
surrender them to the executor; that a rule was taken against him to en- 
* It would have afforded the Reporter pleasure to have inserted the briefs of the very learned coun- 


sel in this case, but, being so voluminous, they would have swelled the pages much beyond the num- 
Der contracted for. 
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force the execution of that part of the judgment; that said rule was made 
absolute, and, in obedience thereto, the sheriff took possession of these 
very assets which he thus strrendered to the executor. 

This we considered, and do still consider, to be a partial execution of 
the judgment; and, in our opinion, which remains unchanged, the con- 
sent of the creditors to the distribution of the assets which had thus re- 
turned into the hands of the executor, by this partial execution of the 
judgment, was a clear and complete ratification of the acts of the execu- 
tor, and a formal acquiescence in the judgment. 

Besides, the whole amount of $54,813, which the executor proposed to 
distribute among the creditors, and to the distribution of which the latter 
assented, did not proceed from what the appellants style the separate pro- 
perty of Egana. 

A portion of it, to wit : $16,337 11, was paid in satisfaction of that por- 
tion of the judgment which condemned the Lizardis to surrender the 
assets of the commercial house. 

It cannot be controverted, therefore, that the payment of this sum of 
$16,337 11, under the writ in the hands of the sheriff and the order of the 
Court, was a partial execution of the judgment, and that, by consenting 
to the distribution thereof, the appellants have ratified and acquiesced in 
the judgment. 

IL. The second ground is: ‘‘ That several of the appellants had filed 
no opposition, and made no appearance in any proceeding connected with 
the tableau; that the homologation of a tableau has been held to have the 
authority of the ‘ thing adjudged’ in respect to the funds included in the 
distribution, but has never been held to have any further effect; and it is 

incorrect, therefore, to say that these appellants are bound by the judg- 
ment of the 19th January, 1865, which homologates the account, so far 
as not opposed, and thereby approved and ratified the settlement of the 
executor with M. de Lizardi.” 

We see no reasons for being dissatisfied with the conclusion we have ar- 
rived at, upon this point. 

It rests upon the principle, well settled in our jurisprudence, that ‘‘the 
notification of the filing of a tableau operates as a citation to all persons 
concerned therein (creditors as well as legatees); and that the homologa- 
tion of an account and tableau bars all further enquiries as to all matters in- 
cluded in the account.” Succession of Poylavin, 10 Rob. 118. Smith v. 
Lallande, 1 Rob. 385. Ooironv. Millaudon, 3 An. 664. 

In this case the usual notices were given, as required by law; some of 








the creditors opposed the homologation of the account, but expressly 


consented to the distribution proposed by the executor, whilst the others 
remained silent and suffered “the usual orders to be made without 
opposition. 

We, therefore, think that the former having expressly, and the latter 
tacitly, consented to the distribution of the funds received under the exe- 
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cution of the judgment, they, all of them, have ratified that execution,’ 
and, consequently, acquiesced in the judgment. 

IIl. The third ground is: ‘‘ That the appeal of the Canal Bank and 
some others, taken on the 22d December, 1864, was prosecuted, both 
against the judgment of the 11th January, 1864, and that rendered on the 
27th July, by which it was ordered that the previous judgment, and the 
execution issued thereon, be declared satisfied and the Lizardis discharged 
from all further liability in the premises; and that, conceding these ap- 
pellants are debarred from all appeal from the judgment of the 11th 
January, there is no reason why they should be refused the right of appeal 
from that of the 27th July.” 

The judgment of the 27th July, by declaring that the judgment of the 
11th January has been satisfied, virtually decides that this last judgment 
was properly executed. 

It is plain, therefore, that the Canal Bank and its co-appellants cannot 
be permitted to appeal from the judgment, since it assumes and is based 
upon the correctness of an execution which was effected by their legal 
representative, and which they, ‘themselves, have ratified, and have no 
right to question. 

IV. The fourth ground is : ‘‘ That the appellants have made the execu- 
tor, J. M. Cabellero, a party to the appeal, and, as stated in their brief, 
they seek relief against him, as well as against the other appellees; that no 
motion was made in his behalf for the dismissal of the appeal; that the 
grounds of dismissal occupied by the Lizardis are not available for him, 
and yet, the order for the dismissal of the appeal is general, and would 
seem to dispose of the whole case.” 

We have dismissed the appeal upon the ground that the appellants can- 
not be listened to in this Court, because they have ratified the execution 
of, and, consequently, acquiesced in the judgment appealed from. This, 
necessarily, disposes of the whole case as it stood before us. 

We cannot, after holding on the motion of the Lizardis that the appel- 
lants have lost their right of appeal and cannot be heard in this Court, 
listen to them on any part or portion of the judgment. The dismissal of 
the appeal has left nothing before us. 

A rehearing is also prayed for by the absent heirs of Egana; but if, as 
stated by the attorney appointed to represent them, ‘‘they are not 
appellants in the said appeal, and, therefore, their rights under the 
judgment of the District Court cannot be changed or affected by the dis- 
missal of the appeal; we are at a loss to conjecture upon what ground 
and for what purpose a rehearing is prayed for on their behalf. 

Besides, they are not appellants; and, as was said by this Court in the 
case of Lalland v. McRea, reported in 16 An. p. 195; andin Converse, Ken- 
nett & Co. v. Steamboat Lucy Robinson, in 15 An. p. 433: ‘This Court is 
only seized of jurisdiction to amend the judgment, as between the appel- 
lant and appellee.” The dismissal of the appeal, as we have just said, dis- 
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poses of the whole case and leaves nothing before us. We have given to 
the appellants’ application for a rehearing in this case, a very attentive ; 
examination, and have maturely considered the able argument of their i 
counsel in support of it. 

The reasons so earnestly pressed on us to satisfy us of the propriety of 
opening the judgment rendered by us have proved powerless to shake 
our conviction of its correctness in every particular; and, therefore, for 
the reasons we now give, responsive to every ground relied on, our judg- 
ment cannot be disturbed. 

It is therefore ordered that the rehearing prayed for be refused. 













































Howe, J., recused. 
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Cuartes L. Braver v. Barque ‘“‘ ALMONER,” CAPTAIN AND OwNERS. 





The common carrier, under the commercial law, is answerable for all losses that do not fall within the 
excepted cases of the act of God (perils of the seas)or of public enemies, but he may limit his 
responsibility by special notice of the liability he means to assume, so that the shipper will be bound 
to prove negligence or fault in the carrier in case of loss or damage in the goods shipped. 

PPEAL from the Third District Court of New Orleans, Fellowes, J. 
C. Roselius & A. Philips, for plaintiff. A. Saucier, for defendant 


and appellant. 


Howe, J. This is an action to recover the value of a cask of claret, 
shipped to plaintiff in this city from New York, on board the barque 
Almoner. 

The bill of lading is in the usual form, with the limitation therein, that 
the defendants would not be ‘‘responsible for leakage,” which they allege 
has exempted them from liability for the loss incurred, and they further 
allege that the cask was insufficient. 

The latter ground is not sustained by the evidence. 

It is shown that the cask was received by defendants in good order, and 
when delivered here two or three of the chimes were broken, in conse- 
quence of which the entire contents were lost. No stress of weather, or 
other perils of sea are proven, and whether the injury to the cask resulted 
from pressure of other freight, or any other direct violence, through the 
carelessness of defendants, the limitation in the bill of lading merely 
relieves the common carrier from ordinary leakage, and does not authorize 
him to deliver empty casks. The leakage in this instance was more than 
ordinary. The facts of this case are not analagous to those in the cases 
of Thomas v. The Morning Star, 13 A. 269, and The New Jersey Steam 
Navigation Company v. Merchants Bank, 6 Howard, 384, cited by 
appellants. 

We think the evidence, under the law, establishes the responsibility of 
the defendant, and that there is no error in the judgment of the lower 
Court. 

Judgment affirmed, with costs. 
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CLASSEN & Co. v. D. R. CaRROLL et al. 


Silence and inaction are, under some circumstances, the means of showing an assent that creates an 
obligation; if after the termination of a lease, the lessee continue in possession, and the lessor be 
inactive and silent, a complete mutual obligation for continuing the lease is created by the act of 
occupancy of the tenant on the one side, and the inaction and silence of the lessor on the other, 

The parties must abide by the agreement as fixed at the time of the lease. If no time for its duration 
has been agreed on, the party desiring to put an end to it must give notice in writing to the other, 
at least fifteen days before the expiration of the month, which has begun to run. 

If the tenant either of a house or of a room should continue in possession for a week after his lease 
has expired, without any opposition being made thereto by the lessor, the lease shall be presumed 
to have been continued, and he cannot be compelled to deliver up the house or room, without hav- 
ing received the legal notice or warning directed by Article 2656 of the Civil Code. 

PPEAL from the Sixth District Court of New Orleans, Duplantier, J. 
C. E. Schmidt, for plaintiffs and appellants. Whitaker, Fellows & 


Mills, for defendants. 


Hyman, ©. J. Plaintiffs alleged that the defendants, Daniel R. Car- 
roll and John G. McLearn, as commercial partners of the firm of D. R. 
Carroll & Co., were jointly and severally indebted to them, under a con- 
tract of lease, for the sum of $1,875, with interest. 

Defendants filed a general denial, and prayed for trial by jury. 

The case was, without objection, tried by jury. 

The jury gave a verdict in favor of plaintiffs, for $900, with costs. 

The Judge rendered judgment pursuant to the verdict ; and from the 
judgment plaintiffs have appealed. 

The evidence is, that defendants leased of plaintiffs, a part of a house 
in New Orleans, from 1st November, 1860, and paid quarterly, that is, 
every three months, $312 50 for the enjoyment of the same; that the 
defendants paid in this manner up to the Ist of May, 1862, and that, after 
that time, they ceased to pay, but held and occupied the property leased 
until 1st November, 1863. 

Thus the lease is proven, and the price agreed to be given, and the 
time when it was to be paid, is also proven by the payments; and if there 
be any doubt for what period of time the lease was to continue by con- 
tract, the defendants remaining in possession of the part of the house 
leased, without opposition from their lessors, fixed the duration of the 
lease, during the time of their possession. See Civil Code, Articles 1811, 
2656 and 2659. 

It is ordered, adjudged and decreed, that the judgment of the District 
Court be reversed. It is further decreed, that plaintiffs recover of defen- 
dants, Daniel R. Carroll and John G. McLearn, in solido, the sum of one 
thousand eight hundred and seventy-five dollars, with legal interest 
thereon, as follows, to wit: on $312 50, from Ist of August, 1862; ona 
like sum from 1st of November, 1862; on alike sum from Ist of February, 
1863; on a like sum from Ist of May, 1863; on a like sum from Ist of 
August, 1863, and on alike sum from 1st of November, 1863, till paid. 
It is further decreed that defendants pay all costs of suit. 
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SUCCESSION OF Mary MoGunn1s. 


A creditor of a deceased person, who purchases property of the succession of the deceased, cannot 
compensate his claim against the price which he has agreed to give for the property. 

A creditor who gets possession of the price for which the property of a succession is sold, has no 
greater right than a creditor who purch the property of a succession. . 

All kinds of fruits, natural, cultivated or civil, produced during the existence of the usufruct, by the 
things subject to it, with the exception of the children of slaves, belong to the usufructuary. 





PPEAL from the Second District Court of New Orleans, Whitaker, J. 
Huntington, for plaintiff. .A. Shaw, for defendant and appellant. 


Hyman, C. J. Matthew Behan and Mary McGinnis were married, and 
during their marriage they acquired, as community property, a lot of 
ground in the City of New Orleans. 

In 1850, Matthew Behan died intestate, leaving neither ascendants nor 
descendants. In 1861, Mary McGinnis died. In 1863, the lot was sold, 
by order of Court, for the price of $1,400. This money passed into the 
possession of the: administratrix of the succession of the said deceased 
Mary McGinnis, who filed a tableau, and petition that it might be homo- 
logated, and that she be authorized to distribute this money among the 
creditors of the succession of Mary McGinnis, as they were classified in 
the tableau. 

The administrator of the succession of Matthew Behan, opposed to the 
tableau, and claimed that the half of the scpnian of the sale of the lot 
belonged to the estate of Behan. 

The District Judge rendered judgment, and decreed that the tableau 
be amended, rejecting some of the items thereof, reducing others, and 
also decreeing that $1,000 be deducted out of the proceeds of the sale of 
the lot, as an amount due to the estate of Mary McGinnis, and that the 
remainder of the proceeds, say $400, be equally divided between the two 
estates. 

The administrator of the succession of Behan has appealed from this 
judgment. 

In this Court it is admitted by the attorney of the administratrix of the 
succession of Mary McGinnis, that the administrator of Behan’s estate is 
entitled to claim from her a half of the proceeds of the sale of the lot; 
but he contends that she, as the administratrix of the estate of Mary 
McGinnis has a right to compensate against this half the sum of $500, as 
the said Mary McGinnis had acquired, since the death of Behan, a claim 
of $1,000, owing by the community which had existed between Matthew 
Behan and Mary McGinnis, during their marriage. 

A creditor of a deceased person, who purchases property of the succes- 
sion of the deceased, cannot compensate his claim against the price which 
he has agreed to give for the property. 2 A. 412; 3 A. 150. 

A creditor who gets possession of the price for which the property of a 
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succession is sold, has no greater right than a creditor who purchases the 
property of a succession. 

If creditors of an estate were"permitted to compensate in this manner, 
the intention of the law to distribute the effects of the deceased among 
persons having just claims on his succession, might be entirely defeated,* 
7 N. S. 239; C. C. 1056. 

The pretence that the estate of Behan had a claim against Mary Mc- 
Ginnis, because she had enjoyed the fruits and revenues of the commu- 
nity property, has no foundation in law; for she was entitled to the 
usufruct of the community during her life, and as usufructuary she had a 
right to the fruits and revenues. See Act relative to community property, 
approved March 25th, 1844; C. C. Article 536. 

; Equally unsupported by law is the claim set up by the administratrix 

p of the estate of Mary McGinnis, against the succession of Behan, for the 
constructing, by Mary McGinnis, of a kitchen and hydrant on the lot. Such 
buildings must be abandoned by the usufructuary at the end of her usu- 
fruct, to the owner. They are not extraordinary repairs. See Civil Code, 
Articles 563, 565, 566. 

The estate of Behan, not being a creditor of Mary McGinnis, nor of 
her estate, its administrator has no right to ask that the tableau filed by 
the administratrix of the estate of Mary McGinnis be amended so as to 
affect the order in which the creditors are to be paid out of the assets 
belonging to the estate of Mary McGinnis. He can only claim that the 
money of Behan’s estate be not used to pay the creditors of Mary Mc- 
Ginnis or of her estate, and that it be paid to him. 

It is ordered, adjudged and decreed, that the judgment of the District 
Court be reversed. It is futher decreed, that the one-half of the nett pro- 
ceeds of the lot of ground sold for ($1,400) one thousand four hundred 
dollars, be declared to belong to the succession of Matthew Behan, and 
that the same be delivered to Daniel Behan, administrator thereof, by 
Elizabeth Cummings, administratrix of the estate of Mary McGinnis, and 
that the costs of opposition be paid by the estate of Mary McGinnis, 
reserving to this estate whatever rights it may have against Behan’s estate. 

It is further decreed, that the tableau filed by the administratrix of 
the estate of Mary McGinnis, be homologated, and that she distribute 

the assets in her possession belonging to the estate of Mary McGinnis, 
among the creditors thereof as they are classified on the tableau. 
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Gerorce R. Bearp v. Smovon anp RENavpD. 


Reasons upon which judgments are founded, should, whenever it is practicable, be in writing. 
Fraud must be alleged and strictly proved, as also partnership. 


PPEAL from the Sixth District Court of New Orleans, Leaumont, J. 
L. Casiera, for defendant. 

John Henderson, Jr., for plaintiff and appellant.—This is an appeal by 
Beard from a final judgment in favor of Renaud, in a revocatory action 
to set aside a transfer of a bakery from one Simon, the debtor of Beard 
to Renaud, for fraud and simulation. Pursuant to C. C., Article 1970, 
Simon, as debtor, was made a party to the revocatory action of Beard, 
, against Renaud, in the original Court, but before this Court only Renaud 
is a party appellee to this appeal. In this action the onus probandi is on 
Beard to establish fraud and simulation. 17L. R. 353; 9 Rob. 272; 10 
An. 691. 

But as soon as Beard proved that Simon remained in possession of the 
bakery, after the date of the pretended sale from Simon to Renaud, the 
law raised the legal presumption of fraud and simulation in the transfer, 
and threw the burden on Renaud and Simon to prove the verity of the 
sale and good faith of both Simon and Renaud. C. C. Articles 2456, 1915, 
1917. 

That the transfer was simulated, vide 8 N. S. 267; 7 An. 91, 125; 11 
Rob. 196; 9 Rob. 273; 6 An. 815; 10 An. 100, 691; 11 An. 758; 13 An. 
597; 12 Rob. 98. 

Declarations of vendor and vendee before, at and since alleged sale, 
admissible to prove fraud and simulation in transfer. 8 N. S. 267; 13 An. 
597, and cases cited above. 

Simulation as well as fraud may be shown by presumptive evidence, 
and so of all the circumstances which have a tendency to show that the 
sale was not bona fide, and that no real consideration passed to and was 
retained by the vendor, such as the relative condition and circumstances 
of the parties, their means and revenues, their subseqnent conduct, the 
influence of one over the other, the fact that the price was nominal, and 
generally such matters of fact as conduce to establish the plaintiff’s alle- 
gation of simulation and indirect advantage. 13 An. 208. 

It is arecognized principle, that the onus probandi is upon the party 
who has to free himself from liability by the proof of a fact, the knowl- 
edge of which must be supposed to be more within his power than that 
of his adversary. 13 An. 397, 398. 

We prefer to examine the evidence on the point of fraud and simula- 
tion, onthe argument of the case, orally, and then apply the law to the 
facts and the facts to the law, as the exigency of the case may require. 

The judgment is unconstitutional, as no reasons therefor are assigned 
as required by the Constitution; therefore the judgment must be reversed, 
and this Court must pronounce such judgment as the original Court 
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should have rendered upon the law and the evidence, 11 An. 94, (P. 
Gallot v. J. McCluskey, et al., decided by this Court Monday, 19th March, 
1864.) , 

Appellant prays reversal of judgment, and one in his favor, setting 
aside the notarial act of transfer from Simon to Renaud, and ordering 
Renaud to deliver up the property therein enumerated to the Sheriff to 
satisfy appellant’s demand against Simon. OC. C. Article 1972. 








Instxy, J. The plaintiff in this case seeks to recover from both the 
defendants, as commercial partners, in solido, the sum of eleven hundred 
and seventy-six dollars and fifty-eight cents, being the amount of a 
promissory note drawn by Simon for $636 18, and a debt contracted to 
him in the name of Simon, for the balance; or, in the alternative, if he 
failed to prove a partnership, then he asks for a judgment against Simon 
for the whole amount, and that the sale of a certain bakery establishment 
made by Simon to Renaud be setaside on account of fraud and simulation, 
and that the said establishment be held liable to seizure and sale to satisfy 
his said claim. 

The defendant, Simon, made no defence; but, Renaud, in his answer, 
pleaded a general denial, and specially denied the existence of any part- 
nership between him and Simon, or that he did ever assume the payment 
of the debt of the latter, averring that he had purchased the bakery in 
good faith for a valuable consideration, he having resources of his own to 
make such purchase, and, finally, he denied the charge of fraud brought 
against him. 

There was a judgment in the lower Court in favor of the plaintiff, and 
against the defendant, Simon, for the whole amount claimed; and also a 
judgment in favor of the defendant, Renaud, and from this last judgment 
the plaintiff has appealed. 

It is contended by the appellant, that the judgment of the lower Court 
should be reversed, because no reasons are assigned in support of it; and 
we are referred to the cases of The Police Jury of West Baton Rouge v. 
Bowman, 11 A. 164, and Gallott v. McCluskey, lately decided; in neither of 
which were any reasons at all adduced for the judgment therein rendered. 
Whilst in this one, reasons were given erally in open Court, in support of 
the judgment. 

Reasons upon which judgments are founded should, whenever it is 
practicable, be in writing; but we are not prepared to say that the mode 
resorted to in this instance, does not suffice to conform to the Constitu- 
tional requirement. 

On the merits: It is conceded by the plaintiff that no partnership 
between the defendants was proved; and it is not alleged nor proved, that 
the defendant, Simon, when he executed the act of sale to Renaud was, 
(to the knowledge of Renaud) in insolvent circumstances. Baudue v. 
His Oreditors, 4 La. 247; 4 Rob. 408, 438. 
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Nor does the evidence, properly weighed, prove the contract attacked 
to have been simulated or fraudulent. 

The onus to prove the vices alleged was on the plaintiff, and he has not 
established the charge. 

The judgment of the lower Court must be affirmed; and it is therefore 
ordered, adjudged and decreed that the judgment of the lower Court be 
affirmed, at the costs of the appellant. 











































InTEeRDICTION OF Roserre Rocuon. 
‘Where accounts are duly presented before the homologation of a tableau, and are not contested, they 


will be presumed to be correct. 


PPEAL from the Second District Court of New Orleans, Thomas, J. 
T. Drouett and R. Grandmont, for defendants. 


Instzy, J. This is an appeal taken by the curator of the interdicted 
Rosette Rochon from a judgment of the lower Court, sustaining in part, 
the opposition of FE. H. Sanvago, administrator of the succession of the 
said Rosette, deceased, and of Frederick Buisson, the attorney appointed 
to represent her absent heirs, to the last account of administration ren- 
dered by the said curator. 

’ By their answer in this Court filed by the opponents, they pray for an 
amendment of the judgment, so as to maintain the other grounds of their 
opposition; but in their brief they ask that the judgment be affirmed. 

The appellant has not pointed out to this Court any error in the judg- 
ment, nor in what manner he is aggrieved by it, nor have we been able to 
discover from the record, which we have examined, any cause for its 
reversal. P 

It was incumbent on the curator to sustain his account, particularly, 
those items of it which were opposed, by satisfactory proof, and which, 
so far as related to those items, he failed to do. 

The reduction of the item, No. 31, from $1,449 95 to $459 was properly 
made, if indeed the evidence in support of the latter amount, which is 
rather vague, justifies its allowance even for that amount. 

We will assume that it is correct, as the opponents do not contest it. 
(See Miller v. Whittier, 4 La. 72). 

The curator, on the trial of the opposition, took a bill of exceptions to 
the refusal of the Judge, to receive in evidence the preceding accounts 
filed by him, but he does not state for what purpose they were offered; in 
any event, they are in the record, and we have examined them without 
being able to perceive in what manner they could aid the curator in sus- 
taining the items disallowed, in his accounts. 

The judgment of the lower Court must be affirmed. 

It is therefore ordered, adjudged and decreed that the judgment of the 
Court. below be affirmed, at the costs of the appellant. 


Howat, J., recused. 
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Ricnarp M. Jounson v. Jonn H. Gennason. 


‘When an instrument or obligation is annexed to a petition and made part thereof, it is an ample 
notice of the cause of action. : 


PPEAL from the Sixth District Court of New Orleans, Howell, J. 
Whitaker, Fellows & Mills, for defendant. 


Field & Shackleford and J. E. Wallace, for plaintiff—(Brief on motion 
to dismiss).—The amount of the judgment, including interest, is the 
criterion by which the amount of the appeal bond is to be fixed. 2 La. 
86; 9 A. 310. } 

It must exceed that amount by one-half. ©. P. Article 575. 

The judgment in this case, including interest up to the day af its rendi- 
tion, amounted to $2,269 62, to which add one-half more, and we have a 
sum total of $3,404 43, which should have been the amount of the 
appeal bond; but the bond is, in fact, for only $3,000, and is, therefore, 
insufficient and no bond at all, and this Court cannot entertain the 
appeal. 

The transcript filed does not contain all the evidence offered on the 


_ trial. 


There is no text in either Code, nor is there any statute fixing or 
limiting the time within which a motion to dismiss an appeal must be 
made. In some cases, the Supreme Court have required such motions to 
be made within three days after the fixing of the record, but there is no 
law for such a ruling, and the Court has consequently not uniformly 
adhered to it. 

The only law from which any rule can be drawn, are Articles 590, 591, 
886, 887, 888, 889, 890, 8919 of the Code of Practice, which refer to the 
filing of the answer ; and, by Article 890, the appellee has until the day 
of argument to file his answer, if he only pray for confirmation of the 
judgment. 

Now, a motion to dismigs in this case by appellee is, in effect, a prayer 
for confirmation ; and, if any rule upon the subject of motion to dismiss 
is to ke established from analogy, it must be drawn from the 890th 
Article of the Code of Practice. 

Second Brief for Appellee.—This is a suit upon two notes drawn by 
defendant to his own q@rder, and secured by mortgage on real estate. 

The defendant excepted to the petition, on the ground that the notes 
and mortgage were not sufficiehtly described, but as both the notes and 
mortgage were filed with and made part of the petition, the exception 
was properly overruled. D’Morlliers v. Second Municipality et als., 5 BR. 
123. 

Defendant then answered, in which he admitted the execution of the 
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notes, but pleaded payment at maturity through one Luneschlass, hig 
agent and banker, with money or funds furnished by him, defendant, and 
denied plaintiffs title to the notes. 

In this state of pleading the parties went to trial, the onus probandi. 
being on defendant; but he failed to administer any proof upon the issue 
thus sharply and distinctly made in his answer. 

The plaintiff, on the contrary, not content with the prima facie evidence: 
of title, growing out of the possession of the notes, which was all that 
was necessary, and upon which he might have rested safely, has in 
addition, proved his purchase, the consideration paid, possession of the 
notes, both before and after maturity, and defendant’s knowledge of, and 
' aequiescence in plaintiff’s title and possession, more than twelve months 
after the maturity of the last of said notes, and more than eighteen 
mo#ths after he pretends to have paid them. See testimony of Robert 
Johnson, page 39, of T. A. James, page 41. Extract from Bank Book, 
page 42, and testimony of Hiram Smedley, pages 34, 35. 

The counsel for defendant objected to the reception of the notes in 
evidence, on the ground that the curator of a succession cannot dispose 
of the notes of the succession without an order of the Court. 

That question might arise between the curator and the creditors, or 
heirs of a succession, but not in a case like the present. See McKinney 
v. Beeson’s Estate, 14 Li. 254; DeGoer et al. v. Kellar, 2 A. 496. 

The defendant then attempted to prove a settlement of thé debts, for 
which the notes were given, in a manner and at a time entirely different 
from that which he had set forth in his answer, and entirely inconsistent 
with and contradictory to his answer, and to that end offered certain 
necords, to the reception of which plaintiff objected, and now calls the 
attention of the Court to his bill of exceptions on page 43 of the 
transcript. In support of his objection, he urges the familiar maxim 
that the proof must conform to and correspond with the allegation, and 
cites the cause of Victoire et al. v. Monton, 8 M. 400; 2 L. 304; Delogny v. 
Smith, 3 Li. 420; Bonchee v. Michel, Administrator, et al., 10 R. 92; Reily v. 
Wilcom, 12 R. 648. 

Butif these documents were admissible ote the pleadings, they only 
serve to show the bad faith, or fraud of defendant. On 14th March, 
1859, be obtained a judgment against the succession of Gardner Johnson 
for $2,000, with interest and costs. On the 16th August, 1860, he pur- 
chased property at said Johnson’s succession sale to the amount of $2,525. 
See proces-verbal of said sale offered by defendant, page. . Now, a 
calculation of the debt, interest and costs of the judgment in favor of 

Gennison v. Johnson’s Succession, up to the 16th of August, 1860, the day 
he purchased the property, shows that Johnson’s succession owed him on 
that day $2,401 43, to which add $125 42, the amount he pretends to have- 
paid in cash, and we have $2,526 85, a little more than necessary to pay 
the amount of his bid. Then why did defendant, several months after- 
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wards, execute these notes sued on, and have them paraphed bya notary 
public, unless it was for the purpose of putting them on the market, and 
raising money by inducing some innocent third party to purchase them. 

He must have known that he did not owe Johnson’s succession the amount 
of these notes, if the amount of his bid had been settled. by compensation 
and the payment of $125 cash. 

Taking, then, the records as evidence, and placing the most charitable 
and rational construction on the conduct of defendant, he put these 
notes on the market and received the proceeds. When the first one was 
placed in bank, in February, 1861, and he notified, he went to plaintiff's. 
agent and asked him to withdraw the note from bank and not have it 
protested. 

After the city of New Orleans was occupied by the United States forces, 
in 1862, Hiram Smedly, another agent of plaintiff, called on defendant 
for the payment of these notes. Defendant replied: ‘‘Ask Johnson how 
he expects me to pay money on notes at such times as these.” See 
Smedley’s testimony. And the idea of pleading payment being altogether 
an after-thought, accounts for the vague and contradictory manner in 
which he sets it forth and attempts to prove it. We submit, therefore, 
that, in any view of the case, he cannot be permitted to avail himself of 
his own wrong and avoid the payment of these notes. 








Lasavuve, J. The plaintiff alleges that he is the holder and owner of 
two mortgage notes, hereto annexed, and hereof made a part, due by 
John H. Gennison, amounting to $1,683 33, with six per cent. interest, 
from 16th August, 1860, until maturity, and eight per cent. therefrom 
until paid. That the payment of said notes is secured by the vendor's 
lien and special mortgage on the property described in the notarial act. of 
sale hereto annexed and hereof made a part. 

The defendant excepted to the petition, on the grounds that it sets 
forth no cause of action, nor are the allegations set forth with that 
degree of certainty which is necessary for the basis of a judgment, nor 
such that this defendant can, with safety, answer thereto. 

The Court overruled the exception; we believe this decision is correct.. 
The notes sued on and the act of mortgage being annexed to and made a 
part of the petition, the defendant had ample notice of the cause of 
action. 5 Rob. 123. 

The defendant, answering on the merits, filed a general denial; ad- 
mitted the exetution of the notes sued upon; denied that plaintiff had 
any right or title in the same; alleged that the notes had been taken up 
with funds furnished by respondent, by one Luneschloss, who acted as a 
banker for respondent, and had all his papers, and with whom he left his 
money as on deposit; that these notes thus taken up at their maturity 
were in said Luneschloss’ clerk’s possession when he left suddenly 
this city without returning to this respondent said notes, etc. 
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Judgment being rendered below in favor of plaintiff, the defendant 
took this appeal. 

On trial of the case below, plaintiff offered in evidence the two notes 
and act of mertgage annexed to the petition. The defendant objected to 
the admission of said documents, on the ground that neither of the 
notes, nor the act of mortgage, were at all described in the petition; and 
that, being mortgage notes given to the curator of the vacant estate, the 
plaintiff must show a transfer by judicial sale or by act of partition to 
him. The Court overruled the objection and admitted the evidence. 
We are of opinion that the Court did not err. 

The signature of the defendant to the notes sued on is admitted; the 
notes are payable to his own order, and by himself endorsed in blank. 
This endorsement is proven by the act of mortgage, and the plaintiff has 
shown clearly that he is the holder of said notes, which are payable to 
bearer under the blank endorsement, 

We have carefully examined the evidence, and we are of the opinion 
that the defendant has failed to establish his defence. 

Judgment affirmed, with costs. 
Hyman, C. J., and Howe, J., recused. 








Davin N. Barrow v. Isaac Broom. 


Th Geral rule, as gathered from the text of our law is that a penal obligation being secondary to a 
primary one, the performance af which it is intended to agsure, the creditor cannot, except in two 
contingencies, avail himself of the double remedy, in the event of the debtor's failure to fulfil the 
primary obligation: to enforce the performance of that, and to exact the penalty at one and the 
same time. 

PPEAL from the Fifth District Court of New Orleans, Eggleston, J. 

JA Race & Foster, for plaintiff. Hari, for defendant. 


Instzy, J. The plaintiff seeks in this suit to recover from the de- 
fendant, the sum of one thousand dollars,-the amount of a penal 
obligation, stipulated by the defendant, vendor, in an act of aale, in favor 
of the plaintiff, the vendee, therein. 

The action was instituted on the 17th November, 1859, and before the 
trial of and the rendition of judgment in the lower Court, the principal 
obligation was performed; and proof of that fact was adduced on the trial 
of the case without any objection on the part of the plaintiff, who tacitly 
assented to the performance of this principal obligation. 

The general rule, as gathered from the text of our law is, that a penal 
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obligation being secondary to a primary one, the performance of which 
it is intended to assure, the creditor cannot, except in two contingen- 
cies, avail himself of the double remedy, in the event of the debtog’s’ 
failure to fulfil the primary obligation, to énforce the performance of 
that and to exact the penalty at one and the same time. 

The two exceptions to this general prohibitory rule, recognized by the 
civil law, are, first : when the penalty is expressly stipulated for the mere 
delay; and, second, when by a special stipulation, the penalty may be 
exacted, if the principal obligation is not executed. 

In the agreement between the contracting parties, there are no express 
stipulations, exceptional stipulations, to justify a resort to both the reme- 
dies; and this is the construction put upon the contract by the plaintiff, 
himself, who does not pretend that he can exact the performance of both, 
but only sues for that of the penal obligation. 

It was well observed by Larombitre, in his Théorie et Pratique des 
obligations, page 19, that if a creditor claims the penalty, he cannot claim 
any thing else; for, it is in the nature of this accessory obligation that it 
merges and absorbs, within itself, by a species of novation, the principal 
obligation; transperat in se et quasi novatio prioris fiat L 44, 2 6, f. f. de 
Oblig et act. . 

If he exacts the performance of the principal obligation (and in this 
suit, he tacitly accedes to and profits by that performance), what merger 
could there be of the principal into the secondary obligation ? 

The object of a penal obligation is to indemnify the creditor for the 
inexecution of the primary undertaking; but if in the same suit (no 
matter in what form the fact is made patent) it appears that the primary 
obligation, has, with the assent, express or tacit, of the creditor, been per- 
formed, how can he in the same proceeding, too, exact the penalty for its 
inexecution, without trenching on the prohibitory rule of the law ? 

The plaintiff might have maintained his election to recover the penal 
by repudiating the performance of the principal obligation on the trial o 
his case in the lower Court; but he pursued a different course, and he 
cannot thus enjoy the benefit resulting from the execution of the principle 
obligation, and at the same time and in the same suit, recover the penalty 
for its inexecution. 

If he is entitled to damages at all, they must be merely rominal 
damages, or the amount of damage actually sustained by him. 

And the allowance of one hundred dollars, for that purpose, by the 
Judge of the District Court, is a sufficient indemnity. 

It is therefore ordered, adjudged and decreed that the judgment of the 
District Court be affirmed, at the costs of the appellant. 
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Succksston oF Dante SHEEAN. 
This Court cannot examine a case on appeal without all the evidence which was adduced below. 


PPEAL from the Second District Court of New Orleans, Thomas, J. : 
Geo. S. Lacey, Geo. L. Bright, and Durant & Hornor. 


Hyman, ©. J. Under this title we find an account filed December, 1862, 
by A. D. Grieff, and also an order of the Court, stated to be granted on 
motion of attorney of A. D. Grieff, requiring Widow Sheean to show 
cause why the account should not be homologated, approved, and made 
the judgment of the Court, and also requiring Widow George H. Grieff 
to be made a party to the proceedings. 

The District Judge, in giving his reasons for his judgment, declared 
that the pleadings would not authorize a judgment against any person, 
yet he did render judgment against A. D. Grieff. 

It appears that Daniel Sheean died Ist September, 1860. While living, 
he was a partner of the commercial firm of A. D. Grieff & Co. After his 

death, and the dissolution of the partnership, the surviving partners, A. 
D. Grieff and George H. Grieff, undertook, without the authority of the 
Court to settle and manage the affairs of the partnership, and after they 
had thus acted, they, or rather the survivor of them, A. D. Grieff, filed 
the account. 

The District Judge rendered judgment, decreeing the interest of 
Sheean’s estate in the partnership to be $9,360 63, including in the amount 
the uncollected debts, to be paid to Mrs. Annie Sheean, widow and tutrix 
by A. D. Grieff, as liquidating partner, out of the assets of the firm as 
realized by him, reserving to her the right of selling any of the assets of 
the firm in liquidation of the judgment. Annie Sheean appealed from 
this judgment. 

We do not perceive how we can affirm the judgment in her favor against 
A. D. Grieff, or increase or diminish it, as she in her pleading has not 
asked for judgment against him. 

This case presents another difficulty; it is in relation to the evidence. 

A book numbered three, which was introduced in evidence, is not : 
copied in the transcript, nor have we the original, which, by agreement 
of counsel, was to be placed before us for examination. Without this 
book, which seems, from other evidence introduced, to be a statement of 
the property of the partnership in 1859, we cannot know whether we are 
deciding correctly on the rights of the parties. 

It is decreed that the judgment of the District Court be reversed, and 
that the cause be remanded with permission of the parties to amend their 
pleadings in this proceeding, and produce further evidence. Appellees, 

‘A. D. Grieff and Widow George H. Grieff, pay the costs of appeal. 
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M. Franx v. Apams Express Company. 


»Common Carriers are not liable for uncontrollable eventse—such as the destruction on their boats by 
the power of heat, ete. 


PPEAL from the Sixth District Court of New Orleans, Leaumont, J. 
Geo. 8. Lacey, for plaintiff. J H. Vandalson and Billings, for de- 
fendant and appellant. 


Howe, J. This is a suit to recover the sum of eight hundred dollars, 
being the amount of a draft collected in Vicksburg, Mississippi, for plain- 
tiff, by defendant, in the regular course of its business, and which it un- 
dertook, for a fixed compensation, to transmit to plaintiff in New Orleans. 
According to the receipt, taken and filed by plaintiff, the proceeds of 
collection were to be returned by express, in funds current when the col- 
lection was made. When collected, they were sealed up in a package, 
- addressed to plaintiff's agent here, and, with other valuables, put (as 
usual) in a safe belonging to the company, which was placed in the charge 
of its messenger, and deposited in his state-room, on board the steam- 
‘boat J. H. Russell. 

On the way to New Orleans the boat took fire, and was rapidly con- 
sumed, very little (if any) of the passengers’ baggage being saved. On 
the morning after the fire (which occurred about dark), the defendants’ 
safe was moved from the sunken wreck, brought to this city, and, on be- 
ing opened, the contents were found to be in ashes. 

It is not pretended that the defendant had any control of the boat, or was 
‘in any manner responsible for the cause of its destruction; and, it being 
shown that it was, by the terms of its contract, relieved from the liability 
of an insurer, the only question is, did the company use due diligence and 
proper foresight to provide against such a casuality ? ¢ 

There is evidence that the usual mode of transmitting such nates 
was adopted in this instance ; and we have nothing before us from which 
to conclude that there are safes, used for such purposes, which could re- 
sist the action or power of the heat of a burning steamboat, to which this 
one was subjected ; and we do not think that, under the contract and cir- 
cumstances in this case, the defendant should be held to have provided 
such a safe, if it were possible. 

It is therefore ordered, that the judgment of the lower Court be re- 

-versed, and that there be judgment in favor of defendant, with costs in 
»both Courts. 
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Laurent Mrinavpon v. Mrs. A. B. Gorpon, et al. 


Per Curie :—We do not think that it is against good conscience to maintain a judgment rendered 
against a party who will neither give his personal attention to a suit wherein the judgment was ren- 
dered, nor employ another to represent him. 

PPEAL from the Sixth District Court of New Orleans, Duplantier, J. 
Miles Taylor, C. Dufour. 

Hyman, ©. J. Plaintiff, Millaudon, sued to annul a judgment render- 
ed in said District Court against him, and in favor of Mrs. A. B. Gordon, 
testamentary executrix of the estate of Alexander Gordon, deceased, for 
$2,237 93, with legal interest from 25th June, 1855, till paid, and costs of 
suit, and obtained an injunction against the enforcement of an execution 
issued thereon. 

Defendant, Mrs. A. B. Gordon, executrix, answered by general denial, 
and prayed for damages. 6 

The District Judge rendered a judgment annulling said judgment, and 
defendant has appealed. 

The judgment sought to be annulled was rendered on 31st January, 1862, 
and signed on 10th February, 1862, in the suit styled A. B. Gordon’s tes- 
tamentary executriz v. L. Millaudon, and the cause alleged for demanding 
its nullity is, that, in the trial docket the name of “‘Janin” was united 
as attorney for Millaudon in the suit, although Janin was not employed 
by him, was absent, and did not at any time represent him therein. 

Millaudon employed H. Griffin, an attorney at law, to represent him in 
defence of the suit, who filed an answer therein for him, March, 1858. A 
judgment was thereafter rendered against him (Millaudon), and from 
which judgment he appealed to this Court, when it was reversed, 10th 
June, 1861, and the suit remanded to the District Court for a new trial. 
Millaudon, after he had taken the appeal, gave no further attention to 
the suit; and, although his attorney died, May, 1861, while the suit was on 
appeal, he employed no other attorney, and knew not of the reversal of 
the first named judgment, until after execution had issued on the judg- 
ment which he sued to annul. 

It is not proved that defendant caused the name of Janin to be placed 
on the trial docket as representing Millaudon. There was no fraud or ill 
practice on the part of the defendant, nor was the judgment obtained by 
such means. She had the right, after the answer was filed, to have the 
suit called, and a day fixed for its trial, whether Millaudon had an attor- 
ney or not. See 0. P. 463. This right she exercised, and the suit was 
tried on the day fixed by the Court; and, as Millaudon neglected to give- 
his personal attention to the suit, or to employ an attorney to represent 
him therein, we do not perceive how an improper advantage was taken of 
him. If the proceedings were ex parte, and he was unheard, his own con- 
duct was the cause, 
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The placing the name of Janin, as representing him, did not nor could 
not mislead him, for he made no enquiries about the suit. 

We do not think that it is against good conscience to maintain a judg- 
ment rendered against a party who will neither give his personal atten- 
tion to a suit wherein the judgment was rendered, nor employ another to 
represent him. 

It is ordered, adjudged and decreed, that the judgment appealed from 
be reversed; that the prayer of the plaintiff's petition be rejected; that de- 
fendant, Mrs. A. B. Gordon, testamentary executrix of the estate of Alex- 
ander Gordon, deceased, recover from plaintiff and his security on his in- 
junction bond, Casimir Gardanne, in solido, three per cent. per annum 
additional interest on the amount of the judgment, from the date of the 
order of injunction, to wit : 28th February, 1862, until the day of its dis- 
solution, together with two hundred and fifty dollars, special damages,. 
and the costs of suit in both Courts. 











Succession oF THomas PENNISTON. 


This Court has repeatedly held that the notification of the filing of a tableau operates as a citation 
to all persons concerned therein, creditors, legatees and others. . 

It is a legal requirement, that all parties interested that judgments should remain undisturbed must 
be made parties to appeals, or they will be dismissed. 

And this Court will notice ex officio, and even without a motion to dismiss, the want ef proper parties 
for a final decree. 


PPEAL from the Second District Court of New Orleans, Thomas, J. 
Roselius & Philips, for plaintiff. C. Dufour, for defendant. Chas. 


E. Schmidt, for Widow Penniston. 


Instry, J. The widow of the late Thomas Penniston, and the executor 
of the last will and testament, move to dismiss the appeal taken by Joseph 
A. Penniston from the judgment rendered on the opposition to the first 
provisional account, by which the claims of the widow for the sums of 
$750 and $2,000 were recognized and maintained, because the appellant 
has failed to make proper parties to the appeal, the executor alone having 
been cited to answer the appeal in accordance with the prayer of the 
appellant, who furnished an appeal bond only in favor of the said 
executor. 

The motion is resisted by the appellant, on the ground that the widow 
was no party to the record, and that the executor represents her as well 
as all other parties, creditors, legatees and heirs. 

This Court has repeatedly held that the notification of the filing of a 
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tableau operates as a citation to all persons concerned therein, creditors, 
legatees and others. Succession of Peytavin, 10 Rob. 118; Smith y, 
Delalande, 1 Rob. 385; Cowen v. Millaudon, 3 An. 364; Succession of Egana, 
not yet reported. And therefore the widow was a party to the tableau, 
and so far as her claims were acted upon, solely interested therein. 

It is a legal requirement, that all parties interested that judgments 
should remain undisturbed must be made parties to appeals, or they will 
be dismissed. . 11 An. 674; 14 An. 315; 8 An. 367; 9 Rob. 365; 12 Rob. 
180, 203. And this Court will notice ex officio, and even without a motion 
to dismiss the want of proper parties for a final decree. 

We think that the widow of the deceased, Thomas Penniston, should 
have been cited as appellee in this case. 

It is therefore ordered, adjudged and decreed that the appeal in this 
case be dismissed, at the costs of the appellant. 








Joun Henry Ketuer v. M. Jupson. 


The Supreme Court can only exercise its jurisdiction in so far as it shall have knowledge of the matters 
argued or contested below. . 

If, therefore, the copy of the record brought up be not duly certified by the Clerk of the lower Court, 
as containing all the testimony adduced, the Supreme Court can only judge of such cause on a 
statement of facts, prepared and signed in the manner directed in the d section of the sixth 
chapter of the Code of Prac., or on a written exception to the opinion of the Judge, or on a special 
verdict, and in the absence of all these it shall reject the appeal with costs; but this is to be under- 
stood with such modifications as are contained in the following Article : OC. P. 896. 

The appellant, who does not rely wholly or in part on a statement of facts, an exception to the Judge’s 
epinion, or special verdict, to sustain his appeal, but on an error of law appearing on the face of the 

" gecord, shall be allowed to allege such error, if, within ten days after the record is brought up, he 

; files in the Supreme Court a written paper, stating specially such errors as he alleges; otherwise his 

appeal shall be rejected. 

When the property is indivisible by its nature, or when it cannot be conveniently divided, the Judge 
shall order, at the instance of any one of the heirs, on proof of either of these facts, that it be sold 
at public auction, after the time of notice and advertisements prescribed by law, and in the manner 
hereinafter prescribed. 

It is said that a thing cannot be conveniently divided, when a diminution of its value, or loss or in- 
convenience of one of the owners, would be the consequence of dividing it. 


PPEAL from the Third District Court of New Orleans, Fellowes, J. 
Geo. L. Bright, for plaintiff. Hewes & Eustis, for defendant and 
appellant. 

Lasavve, J. This is a suit in partition of six squares of ground, owned 
in common by plaintiff, for one undivided half, and the defendants, four 
in number, for the other undivided half. 

The Court below rendered a judgment, decreeing the partition and the 
sale for cash of the property described in the petition. The syndic, Mills 
Judson, took this appeal. 
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The plaintiff and appellee contends in this Court that the appeal should 
be dismissed, because the appellant has not brought up the evidence nor 
a statement of facts, to enable this Court to say whether or not the evi- 
dence showed that the property can be divided in kind; that the appellant 
has not filed an assignment of error as prescribed by Art. 897, C. P. The 
position taken by the said appellee to dismiss this appeal, is untenable. 
There is no motion to dismiss the appeal; if made now, it could not be 
sustained. This appeal wasmade returnable on the first Monday in Novem- 
ber, 1865, and was filed here before that day; the certificate of the clerk 
is in due form, and shows that the record contains all that transpired 
below, and gives us a full knowledge of the matters argued or contested 
in the lower Court. Articles 895 and 896 C. P. It is only in the absence 
of the certificate prescribed by Article 896, above quoted, that the appel- 
lant must comply with Article 897,C. P. We have carefully examined 
the record, and we have been unable to find any evidence showing that 
the property in question is indivisible by its nature, or that it cannot be 
conveniently divided without a diminution of its value, or loss or inconve- 
nience to one of the owners, in consequence of dividing it. ©. OC. Arts. 
1261, 1262. It seems to be only on proof of indivisibility by its nature or 
inconvenience in dividing it, that the Judge is authorized to order the 
sale of the common property. We are therefore of the opinion that the 
judgment of our learned brother below is erroneous; the case must be 
remanded to be proceeded in according to law. 

It is therefore ordered, adjudged and decreed that the judgment 
appealed from be annulled and reversed, and that the case be remanded 
to be proceeded in according to law, and that the plaintiff and appellee 
pay the costs of this appeal. 











Marrimt Crorres v. Louis J. FRiIGErro. 


It has been repeatedly held by this Court that a partner cannot sue‘his opuninat @iidis paid or 
advanced for the partnership, or funds placed in it, or goods furnished, or profits made, or losses 
incurred during its continuance until a final settlement, and then only for the balance which may 
be due. And even in a special partnership, a partner cannot sue his co-partner for a special item; 
it must be for a general settlement. s 

PPEAL from the District Court of Parish of St. Tammany, Martin, J. 
H. G. Penn, for plaintiff. .A. Hennen, for defendant and appellant. 


Instzy, J. The plaintiff claims from the defendant the value of seven- 
teen bales of cotton, received by him in 1864 or 1865, of the value of three 
hundred dollars per bale; and also the sum of two thousand one hundred 
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and eighty-five dollars, for cash-advanced by him to the defendant, in the 
same year. 

An exception was filed to the vagueness of the plaintiff’s petition, 
inasmuch as it does not state how, or for what cause, he claims title to the 
seventeen bales of cotton, whether by partnership, or otherwise. The 
exception was overruled, and a general denial pleaded, accompanied by a 
demand in reconvention. This reconventional demand was properly 
Hemicsed, 

On the disclosure of the facts of the case on the trial, it is shown that 
the plaintiff and defendant were in copartnership in the purchase of 
cotton on speculation, to be sold in New Orleans; see the testimony of 
* John Strenna, and the written statements of the plaintiff on file in the 
suit. 

It has been repeatedly held by this Court that a partner cannot sue his 
co-partner for sums paid or advanced for the partnership, or funds placed 
in it, or goods furnished, or profits made, or losses incurred during its 
continuance until a final settlement, and then only for the balance which 
may bedue. Cambrory v. Tapery, 2 An. 10; 8 N. 8. 280; Story on Part- 
nership, 221, 348, and notes; 3 An. 590; 4 A. 534; 11 A. 509. And even in 
a special partnership, a partner cannot sue his co-partner for a special 
item; it must be for a general settlement. Wood v. Fort Adams, 6 
N. 8S. 83. 

In Bennigen v. Wilcoxen, 13 A. 576, this Court said: ‘‘ Where in an 
action by one partner for aspecific partnership debt against his copartner, 
who pleads in compensation specific partnership claims, a judgment will 
not finally liquidate the partnership, both parties will be non-suited. 
Austin v. Vaughan, 14 An. 576. 

The defendant didnot except specially to the form of the present action, 
but merely to the vagueness of the petition, in not setting forth his title 
to the cotton claimed by him, whether by partnership or otherwise; but 
in Noble v. Martin, 7 N. 8. 280, this Court observed, that ‘‘even on the 
general issue a partner sued by another may show that the plaintiff cannot 
recover, because he could only sue for a general settlement, not a particu- 
lar item.” 

It is very evident that all the matters in controversy between the parties 
to this suit are partnership affairs, and it is therefore necessary that the 
whole partnership should be liquidated. 

The judgment of the lower Court, which was in favor of the plaintiff, 
must be reversed. 

It is therefore ordered, adjudged and decreed that the judgment of the 
lower Court be annulled, avoided and reversed, and it is further ordered, 
adjudged and decreed that judgment be and it is hereby rendered against 
the plaintiff as in the case of non-suit, and in favor of the defendant, with 
costs in both Courts; and it is further ordered that the reconventional 
demand filed by the defendant be dismissed, at his costs. 
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H. W. Wesrnouz, Administrator, » Gumiaume Reravp. 


‘A witness can be allowed to testify, where he was not a party to the original act. 

Succession is the transmission of the rights and obligations of the deceased to the heirs. 

When at the decease of the testator, there are heirs to whom a certain proportion of the property is 
reserved by law, these heirs are seized of right, by his death, of all the effects of the succession, and 
the universal legatee is bound to demand of them the delivery of the effects included in the 
testament. 

‘The legatees under an universal title are bound to demand the delivery of the heirs, to whom a pro- 
portion of the effects is reserved by law; in default of heirs, of the universal legatees, and in default 
of those, of the next heirs in the order established in the title of successions. 

The usufructuary must give security that he will use, as a prudent administrator would do, the mova- 
bles and immovables subject to the usufruct, and that he will faithfully fulfil all the obligations im- 
posed on him by law, and by the title under which his usufruct is established. 

PPEAL from the Sixth District Court of New Orleans, Howell, J. 
Roselius & Philips and C. E. Schmidt. C. Redmond and Durant 


& Hornor. 


Lapavve, J. The petition alleges in substance that the defendant is 
indebted to the succession of Elizabeth Retaud, in the sum of $9,842, 
exclusive of interest for this, to wit : 

That said Elizabeth Retaud, during her lifetime, loaned money on 
mortgage, and that the defendant, her second lmsband, acted as her 
agent, and usually had the act of mortgage drawn in his favor for con- 
venience. That said Retaud, after the death of his said wife, illegally 
obtained possession of large number of said notes secured by mortgage, 
and that among othar notes withheld by said Retaud, are : 

1. A note signed by G. T. Frommer, for $1,000, dated October 17, 1857, 
payable one year after date to the order of, and endorsed by said 
Frommer. 

2. A note signed hy *Mirandj to his order and by him endorsed, dated 
March 12th, 1858, for $600, payable one year after date. 

3. A note signed by P. Mooyey to his own order and by him endorsed, 
dated June 20th, 1860, fot $1,200, payable one year after date. 

4. A promissory pofé sighed by G, T. Frommer for $200. That the 
three first promissory notes dpsoribed, are secured by mortgage on safd 
property in favor of said G, Retand. 

That after the death of said Elizabeth Retaud, the said Guillaume 
Retaud, having free accegs t§ *her armoir, etc., illegally abstracted from 
the same, $2,000 in Confed@fite Aptes; one gold chain worth $150, and 
one canvas-bag, filled with bank [fills &nd gold, containing,$4,134 in bank 
bills, and $4,006 in gold, all the property of the deceased. That since 
the death of his said wife, the said Retaud has collected from her tenants 
‘ $92, and also from Miranda $60, interest on his note aforesaid, making 

in all $9,842. That said Guillaume Retand, pretending to be the holder of 
said notes of P. Mooney for $1,200, has obtained an order of seizure and 
sale upon the same. He prayed accordingly, and also obtained an injunc- 
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tion, staying all further proceedings in said seizure and sale on the note 
of P. Mooney. 

The defendant, reserving this defence on the merits, excepted in 
substance : ; 

1. That any elaims which plaintiff had to the money note, should nea 
been preferred in the suit on said note against Mooney. 

2. That by the marriage contract, between defendant and - his aaa 
wife, Retaud is instituted usufructuary of the whole estate of the deceased, 
and vested with full possession. That the present action is brought in 
violation of the terms, conditions and stipulations of said marriage con- 
tract; and prayed that the suit be dismissed. 

The Court dismissed his exception, without prejudice to defendant’s 
rights to set up the matters therein contained as defence on the merits, 
Judge R. K. Howell then presided. 

The defendant then pleaded the general issue, the right of usufruct of 
his wife’s succession, under the marriage contract; that the notes and 
valuables claimed by plaintiff never belonged to the deceased, but were 
the exclusive property of defendant, and in his possession under authentic 
titles, etc. 

Upon these pleadings, the parties went to trial, and the Court, then 
presided by Judge Leaumont, after hearing a mass of testimony on both 
sides, dismissed the suit, on the ground, he thought, that the matters 
here in dispute, exclusively belonged to the Second District Court of New 
Orleans, having exclusive jurisdiction of all probate matters. 

The plaintiff took this appeal. 

The defendant and his deceased wife, Elizabeth Frederick, then widow 
Carl Westholz, entered into a marriage contract in New Orleans on: the 
1st February, 1848, wherein it is stipulated that there was to be an abso- 
lute separation of property between the parties, and a total exclusion of 
all community ; property acquired during marriage was to belong 
exclusively to the party in whose name it was acquired. 

Mrs. Retaud died on the 5th February, 1863, leaving five children of 
her first marriage and one of her second marriage with defendant. 

On the trial of the case below, plaintiff offered witnesses to prove that 
the mortgage notes claimed by him were the property of defendant's wife, 
and not of defendant, and that he, defendant, qguoad said notes, only 
acted in the capacity of agent; to which testimony defendant objected, 
that his claims to said notes were established by authentic deeds; that the 
allegations in plaintiff's petition that said acts of mortgage and notes 
made in favor of defendant for convenience, did not authorize the intro- 
duction of parol proof to contradict the same. That the testimony of 
said witnesses was excluded by the express terms of the first article of the 
marriage contract. That the notes and acts of mortgage constituted 
eomplete title, which could not be controverted under the allegations by 
oral proof, and that the testimony of Frommer and wife, and Mooney, 
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was not admissible, on the ground they were interested.as parties litigant 
for the amount of their costs. The Court overruled the objections, and 
defendant excepted. We are of opinion that the Court did not err; the 
deceased wife was not a party appearing in the act, and it was legal for 
the plaintiff to show by parol evidence, or otherwise, that the money was 
loaned by the deceased; that her husband acted for her, and that the notes 
belonged to her. Bénoit v. Broussard, 19 L. 387. . 

The defendant’s counsel also objécted to testimony, going to show the 
pecuniary circumstances of Retand and wife, the Court overruled the 
objections, and admitted the testimony; we believe the Court did not err. 

We are satisfied by the testimony of Patrick Mooney that the note due 
by him, and in dispute, for $1,200, was for borrowed money from the 
deceased, and that the same belongs to her succession. The plaintiff has 
failed to show title to the F. Mirandi note for $600. The testimony of G. 
T. Frommer and wife, satisfies us that the two notes of said Frommer, and 
herein claimed, one for $200, and the other for $1,000, were executed and 
given for money borrowed of the deceased, wife of the defendant. 

After the death of his wife, the defendant got Louis Ackerman, a 
locksmith, to open the drawer of an armoir in the room up stairs. Acker- 
man testified that when he opened that drawer he saw a bag full of money 
in it; did not touch the bag; that the bag was full; he knew it was full; he 
saw it; it was full in so far there was a handle to it; did not know whether 
it was silver or gold. Mr. Retaud saw what was in the bag at the time; 
he said it was money. This witness judged that, if the money was silver 
in the bag, it contained about $250 to $300. He further says: When I 
saw it the second time, there was some money in it; there could be about $50 in it. 

We are satisfied from the evidence that this money, seen in the drawer 
by this witness, belonged to the deceased; and that there was in the 
drawer in silver $275, of this sum $50 were produced by the defendant 
at the inventory, as belonging to his deceased wife, leaving a balance of 
$225 due by him. 

We are of opinion that the Court properly overruled the exception 
specially pleaded in limine litis. We believe that the Judge erred on the 
final trial of the case on the merits, in dismissing the suit on the ground 
of want of jurisdiction ; we are of the opinion that the Court had juris- 
dictign, and should have given a judgment on the merits; and we will 
proceed to give such a judgment as the Court below ought to have ren- 
dered according to the evidence. 

The defendant contends that he is entitled to retain possession of the 
prqperty, as usufructuary, under this clause of the marriage contract: 

«Les futurs époux, voulant se donner un témoignage réciproque de 
leur affection, se font par les présentes, donation entre-vifs, pure, simple 
et irrévocable, pour cause de noces, et & titre de survie, le prémourant au 
survivant, de l’usufruit viager, de tous biens, mobiliers et immobiliers, 
que laissera le prémourant au jour de son décés." 
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There was an absolute separation of property and a total exclusion of 
all community, by the marriage contract, between these parties; conse- 
quently, the property of the deceased was in her exclusive and distinct 
possession at the time of her death, and so she transmitted the same to 
her children with her succession. C. C. Arts. 867, 1600. The defendant 
‘was bound to demand delivery of the heirs, and give vr as usufruc- 
‘tuary. ©. C. Arts. 1600, 1605, 551. 

It is therefore ordered, adjudged and decreed, that the judgment of the 
District Céurt be annulled, avoided and reversed; and, proceeding to 
render such a judgment as the Court below should have given, it is fur- 
ther ordered and decreed, that the note of Patrick Mooney, dated 20th 
June, 1860, for $1,200, payable one year from its date, and bearing 8 per 
cent. interest per annum from maturity until paid, be recognized to be- 
long to the succession of the deceased, and that the defendant be decreed 
to deliver and return the same to the plaintiff, with its value, within ten 
days from the filing of this decision in the lower Court; and on his failure 
to do so, it is ordered and decreed that he shall then pay to the plaintiff 
the amount thereof, to wit: the sum of $1,200, with 8 per cent. interest 
per annum, from the 23d of June, 1861, till paid; and further, that the 
injunction in the case of Retaud v. Mooney, No. 10,833, be perpetuated, 
and that the proceeds of the note of said Mooney, whenever realized, be 
paid over to the plaintiff. 

It is further ordered and decreed, that the note of said G. F. Frommer, 
dated New Orleans, August 18th, 1860, for $1,000, payable one year from 
its date, and bearing 8 per cent. interest per annum, from maturity, be 
recognized the property of the deceased, and that the same, or the pro- 
ceeds thereof, now depesited, under agreement of coungel, in the hands 
of the Clerk of the District Court, be delivered to the plaintiff. 

It is further ordered and decreed, that the note of said George F. 
Frommer, for two hundred dollars, be recognized to belong to the succes- 
sion of the deceased, and that the defendant be ordered to deliver the 
same to the plaintiff within ten days from the filing of this decision in the 
Court below; and on his failing to do so, itis ordered that he shall pay to 
the plaintiff the proceeds thereof, that is, two hundred dollars, and the 
interest. 

It is further ordered and decreed, that the defendant pay to the plain- 
tiff the sum of two hundred and twenty-five dollars, with legal interest 
from the 5th January, 1864, fill paid, it being the amount cash proven to 
have been used by defendant. It is farther ordered and decreed, that 
that patt of plaintiff’s demand not herein allowed be dismissed, as in case 
of nonsuit, and reserved, and that the said defendant, Rétaud, pay costs 
in both Courts. 


Howe, J., recused. 
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JosePH LALUANDE, Executor, v. Wentz & Pocus. 


Servitudes are either visible and apparent or non-apparent. 

Apparent servitudes are such as are to be perceivable by exterior works, such as a door, a window, an 
aqueduct. . 

Non-apparent servitudes are such as have no exterior sign of their existence, such, for instance, as 
the prohibition of building on an estate, or of building above a particular height. 

If the inheritance sold be encumbered with servitudes not apparent, without any declaration having 
been made thereof, if the servitudes be of such importance that there is cause to presume that the 
buyer would not have contracted, if he had been aware of the encumbrance, he may claim the 
cancelling of the contract, should he not prefer to have an indemnification. 

Joint purchasers cannot be condemned in solido for the payment of the'price of real estate. 


q PPEAL from the District Court of the Parish of Jefferson, Cazabat, J. 
C. Dufour, for plaintiff. J. Magne, for defendants and appellants. 


"1 Insugy, J. At the public sale of the property belonging to the succes- 
: sion of Thomas Penniston, certain lots of ground, situate in Jefferson 
City, which were described as follows in the advertisement: ‘‘ Sixteen 
lots of ground, lying in the Square No. 2, between Water, General Taylor, 
Levee and Penniston streets, the said forming the entire square, and 
being designated by the numbers one to sixteen, inclusively, all in 
accordance with the plan to be exhibited on the day of sale, were adju- 
dicated, each lot separately, for a distinct total price, to the defendants in 
this suit, who refuse to comply with the terms of the adjudication, 
and to pay the price thereof, for which they are now sued as debtors in 
solido ; because, as they aver, there is a great deficiency in the measure- 
ment; that, on Water street particularly, there is a levee covering about 
forty per centum of each lot, and that such deficiency renders the lots 
useless for the purpose the defendants had in view, when they purchased. 

There was judgment in the Court below against the defendants in 
solido, from which they have appealed. 

On the trial of the case in the Court below, the defendants took two 
bills of exception: one to the evidence of witnesses received by the 
Court to prove that the auctioneer had called the attention of the by- 
standers to a mark on the plan purporting to show the levee crossing the 
front of the lots on Water street, on the ground stated in the bill; and 
the other to the refysal of tte Judge to receive the evidence of a witness 
of the defendants to show whether, on the inspection of the plan (exhi- 
bited on the day of sale), he, the witness, could have discovered or be- 
lieved that a levee was running on the lots on Water street, which 
evidence was objected to by the plaintiff, for the reason stated in the bill. 
It is needless to examine the first bill, as the evidence objected to not 
being material to a decision of the case will not be noticed. 

As to the evidence of the defendants’ witness, rejected by the Court, 
whatever consideration it is entitled to will be accorded to it/‘as if it had 
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been received by the Court below, as this Court having the plans, which 
accompanies the record, before it, can determine for itself whether the 

levee complained of is or not clearly represented as lying behind the 

front line of the lots. ‘ 

There is no deficiency in the measurement of the lots, which contain 
the area found within the prescribed boundaries, viz: the four streets. 
before mentioned. 

The objection or cause of complaint is, that the lots adjudicated to the 
defendants are affected with a service imposed by law, to wit: a public 
levee which traverses the whole front thereof; but. this is an apparent 
servitude. Article 724, C. C.; and against such servitudes a vendor does: 
not warrant. 

Article 2491, C. C., relieves purchasers only ‘‘if the inheritance sold be 
incumbered with servitudes not apparent, without any declaration made 
thereof,” etc. 

Marcadé, commenting on the corresponding Article of the Napoleon 
Code (1638), says: ‘‘ L’article ne parle, au surplus, que de servitudes non 
apparentes; car, si les servitudes étaient visibles, l’acheteur ne pourrait 
s’en prendre qu’a lui d’avoir acheté sans examiner l’immeuble. See also 
Pothier, Contrat de Vente, Partie 2, chap. 1, section 3, 3 200. 

This last named writer also says: ‘‘L’acheteur est présumé en avoir eu 
connaissance, et avoir bien voulu acheter la chose avec ce vice, et par f 
conséquent n’avoir souffert aucun tort, nam volenti non fit injuria; et. 
quand méme il ne l’aurait pas connu, il ne serait pas encore recevable a 
se plaindre du tort qu’il souffre de ce contrat; car, c’est par sa faute qu’il 
le souffre, il ne tenait qu’a lui d’examiner la chose avant que de l’acheter, 
ou de faire examiner par quelqu’un, s’il ne s’y connaissait pas lui-méme; 
or, un tort qu’une personne souffre par sa faute n’est pas un tort auquel 
les lois doivent subvenir, les lois n’étant pas faites pour entretenir la 
négligence. 

This Court has said that it cannot recognize the folly of buying without. 
seeing the premises, because they are sold at auction or afford indemnity 
for the loss which results from such imprudence. Porée v. Bonneval, 6 
An. 388. 

The levee, as it is represented on the plan which: was exhibited at the 
public sale in accordance with the advertisement (which binds the vendor 
and the vendees, Layton v. Hennen, 3 An. 1), and which plan is regarded 
as a part of the description of the land (Canal v. Copeland, 6 La. 551), is 


























































plainly designated thereon. 
The word ‘‘levee,” on the space between the two lines representing it, 
is written on the plan; and the course of this space, which is shaded 
, differently from the remaining portions of the lots, is distinctly marked 
along the'whole front thereof. Durel v. Boisblanc, 1 An. 407. 
Besides this, Water street formed the front boundary of the lots sold, 
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and it was obvious, on simple inspection, that the levee was on the lots, 
behind the inner side of Water street. 

On the score of the levee, which was an apparent servitude (not neces- 
sarily a permanent one), the defendants have no cause of complaint. 

By the decree of the lower Court, the defendants, who are joint pur- 
chasers, are condemned in solido to pay the whole price of the lots sepa- 
rately adjudicated to them. The present case is analagous to that of 
Oxnard v. Locke et al., 18 La. p. 447, wherein it was decided that joint 
purchasers cannot be condemned in solido for the payment of the price 
of real estate. See Articles 2075, 2088, C.C. Toullier Ed. Duvergier, 
p. 439, No. 710; Weld v. Peters, 1 An. 432; Thomas v. Scott, 3 Rob. 256. 

It is therefore ordered, adjudged and decreed, that the judgment of 
the District Court be amended, so as to condemn the defendants to pay 
the plaintiff the sum of five thousand six hundred dollars, with interest, 
at the rate of five per cent. per annum, from the 17th October, 1864, 
jointly, instead of in solido, and otherwise affirmed. 

It is further ordered, that the defendants pay the costs of the District 
Court, those of the appeal to be paid by the appellee. 
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A continuance cannot be granted on account of the absence of the defendant or the inability of the ~ 
eounsel to attend in Court. 


PPEAL from the Second District Court of New Orleans, Morgan, J. 
Clark, Bayne & Finney, for plaintiff. Wooldridge, for defendant 


and appellant. 


Howe, J. This is a suit ona mortgage note given in part payment 
of certain lots of ground in this city, by defendant, to which he pleaded 
the general denial and a failure of consideration. 

The evidence shows that plaintiff obtained the note before maturity, and 
fully establishes his right to recover. Defendant’s counsel, however, 
objected to going to trial and reserved a bill of exceptions to the refusal 
of the Court to grant @ continuance. 

It appears that the cause was regularly fixed for trial for the third 
time, on the 18th June, 1860, and plaintiff’s counsel not being present, 
although in the Court House, the Judge, upon the suggestion of defen- 
dant’s counsel, continued it; but before the order was entered in the 
minutes, and after notice was given to said counsel to remain for the pur- 

_ pose, the order was modified and the case continued to the next Monday, 
25th June, upon & showing . made by plaintiff’s counsel, according to 
which, and the 6¥idence in connection therewith, we think the Court 
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did not err is reassigning the case to a particular day, and giving notice 
thereof to the defendant, as there was no fault on the part of the plaintiff 
or his counsel. 

The thirty days’ delay for the return of the commission taken out by 
defendant had, at the time, expired, and a week later, when the case was 
tried, no cause was shown why it had not been returned nor a statement 
made of the facts sought to be proven under it. The absence of the de- 
fendant from the city, under the circumstances, and the inability of his 
counsel, at that stage of the case, to state the facts intended to be estab- 
lished, were not a legal cause for a continuance. The counsel must 
certainly have known the character and object of the interrogatories por- 
pounded to the witness to be examined under the commission. 

We think there is no error of which the defendant can justly complain. 

Judgment affirmed, with costs. 





A. Larorsest v. His Creprrors et al. 





Section 8 of the Act of 1255, p. 432, declares that, after the ion and pt , all the property 
surrendered by an insolvent shall be fully vested in his creditors; and the syndic shall take posses- 
sion of and be entitled to claim and recover all the property, and to administer and sell the same 
according to law; but the repealing clause of the Act retains what is in the Civil Code and Code of 
Practice not contrary to its provisions; and, according to the terms of the Civil Code as well as the 
statute of 1855, it seems clear that this transfer is for specific purposes, to be sold according to law, 
and the proceeds distributed in concurso among the creditors. They cannot hold it in com- 
mon, nor partition it in kind. The debtor or insolvent has a residuary interest, which may become 
fixed and avail'ng in a certain contingency. 

In matters of insolvency the law does not contemplate that a majority of the creditors shall deprive 
the minority of the right of having their claims paid within a reasonable delay. If they have the 
tight to hold and enjoy the property for any fixed period, they have, at its expiration, the right to 
fix another and thus compel all the creditors to remain joint owners indefinitely. 


PPEAL from the Third District Court of New Orleans, Fellowes, J. 
G. Schmidt, for appellant. Durant & Hornor, contra. 


Howett, J. At the meeting of the creditors of the insolvent, in March, 
1865, they ordered the movable effects surrendered to he sold for cash, and 
a house and lot in New Orleans on certain terms ; but directed the syndic 
(who is the insolvent) to take charge of and cultivate the plantation, situ- 
ated in the Parish of Lafourche, for the best interest of the creditors, 
and with their means, until the 1st of January, 1867. On the 31st 
March, 1865, a rule was taken by Dumas, one of the creditors, on the 
syndic to show cause why the property surrendered should not be sold 
for cash to pay the debts of the insolvent, which was made absolute, and 


the syndic appealed. 
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The only ground of defence, which we deem it necessary to examine iii 
this proceeding, is: ‘‘That the property sutrendered having vested in the 
creditors, they have the right to suspend the sale for a fixed period, and 
no Court has the right to reverse that opinion.” 

Section 8 of the Act of 1855, p. 432, declares that, after the cession and 
acceptance, all the property surrendered by an insolvent shall be fully 
vested in his creditors; and the syndic shall take possession of and be 
entitled to claim and recover all the property, and to administer and sell 
the same according to law; but the repealing clause of the Act retains 
what isin the Civil Code and Code of Practice not contrary to its pro- 
visions; and, according to the terms of the Civil Code as well as the 
statute of 1855, it seems clear that this transfer is for specific purposes, 
to be sold according to law, and the proceeds distributed in econcurso 
among the creditors. They cannot hold it in common, nor partition it in 
kind. The debtor or insolvent has a residuary interest, which may become 
fixed and availing in a certain contingency. C. C. 2175; 2 R. 194. . 
if this principle should not be deemed conclusive, there is ev 
established, that no one is compelled to remain a joint owner with another, 
which authorizes such an one to provoke a partition by sale or in kind. 

In matters of insolvency the law does not contemplate that a majority 
of the creditors shall deprive the minority of the right of having their 
claims paid within a reasonable delay. If they have the right to hold 
and enjoy the property for any fixed period, they have, at its expiration, 
the right to fix another and thus compel all the creditors to remain joint 
owners indefinitely. This cannot be effected in insolvent proceedings. 

In this case, the sale was not suspended for a fixed period, but the planta- 
tion was ordered to be cultivated for two years, because, in the opinion 
of a majority of the creditors, a sale at that time, on any terms, would 
involve a ruinous sacrifice. That reason might not have existed ata 
later date, and may not now exist. 

We think, however, under the provisions of the law, especially the 29th 
section of the Act of 1855, we are authorized, under the circumstances 





and the discretion vested in Courts, to allow the creditors an opportunity 
to fix the terms on which so large an estate should be sold, and we have 
concluded to send the case back for that purpose. 

It is therefore ordered that the judgment appealed from be reversed 
and the case be remanded, with instructions to the District Judge to 
authorize a meeting of the creditors for the purpdse of determining the 
time, place, terms and conditions of the sale of the property surrendered. 
The appellee to pay costs of appeal, and those of the lower Court to be 
paid by the insolvent estate. 
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Samvet M. Lasxr v. Pavimye Gonpman anp Her Husband, M. 
GoLpMAN. \ 





Contracts reprobated by law cannot be entwcel in a Court of Justice, and a party plaintiff must abide 
by his own declarations in that respect. 
PPEAL from the Second District Court of New Orleans, Whitaker, J. 
Chas. E. Reynes and J. Ad. Rozier, for plaintiff. Fellows & Mills, 
for defendants and appellants. 


Hyman, C. J. Plaintiff, Laski, owned a note for $550 80, made by 
Pauline Goldman, payable to the order of her husband, Meyer Goldman, 
and by him endorsed in blank. 

On the day of its maturity, 15th May, 1863, defendant, M. Goldman, sent 
to plaintiff to know of him what he would do with the note. Plaintiff 
stated that he had nothing to do with it; that Bernard Dreyfus had it, and 
a © Dreyfus, could do what he liked with it. Dreyfus, as holder, had 
it Wat day protested for non-payment. At another time plaintiff said that 
he had sold the note to Dreyfus. On the 30th May, 1863, Dreyfus brought 
suit, as the owner of the note, against defendant, M. Goldman, to receive 
from him its amount, with interest and costs. To this suit of Dreyfus, 
defendant, M. Goldman, in his answer, filed 11th June, 1863, pleaded 
compensation, . 

The claims set up in compensation, are these notes of Dreyfus for $75 
each, dated October, 1858, payable to Goldsmith, Haber & Co., bearing 
eight per cent. interest from their date (one of the notes was to be credited 
for $25 on 16th August, 1861), and a judgment against Dreyfus at the suit 
of S. Kaizer, the amount owing on the judgment being $61 30. These 
claims, which were due, were for valuable considerations transferred by the 
owners of them to defendant, M. Goldman, about the 2d June, 1863. 

He pleaded, in compensation, another small claim, but he failed to 
prove it. 

In October, 1863, plaintiff, Laski, brought suit in his own name against 
defendant, to reverse judgment for amount of the note, interest and 
costs. 

Defendant, M. Goldman, in this suit of Laski, pleaded by exception lis 
pendens, and this plea having been overruled by the Court, he filed an 
answer, averring therein that he had the right to compensate against 
plaintiff the claims set up in compensation in the suit of Dreyfus against 
him, and asked for judgment to that effect. 

The District Court rendered judgment, dismissing the suit against 
Pauline Goldman, dismissing the plea in compensation, and condemning 
defendant, M. Goldman, to pay plaintiff the amount of the note with 
interest, costs of protest, and costs of suit. 

M. Goldman has appealed from this judgment. 
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On the trial it was proved, besides what is stated above, that Dreyfus 
was not the owner of the note, but that plaintiff had placed itin his 
hands for collection, and had authorized him, Dreyfus, to bring suit 
therein in his own name. 

The suit of Dreyfus was discontinued by him, and the costs paid at the 
time that the exception of lis pendens was tried, and the District Judge 
properly overruled it. See 10 An. 27. 

We think that compensation should have been allowed. 

Plaintiff has, by his declarations, deceived defendant, M. Goldman, 
and caused him to expend money to extinguish the note, as a debt owing 
to Dreyfus, and he must take the consequences resulting from his own 
declarations. 8 La. 545; 13 La. 1382; 4 N. S. 91. 

He cannot now deny them so as to make the condition of defendant, 
M. Goldman, more than it would have been had he spoken the truth. 

The interest and costs of protest, added to the amount for which tlte 
note was given, made the claim of plaintiff, on the 2d J une, 1863, amount 
to the sum of $555 60. From this sum must be deducted $333 48. This 
last named sum being the amount due by Dreyfus to M. Goldman, 2d 
June, 1863, on the several claims pleaded in compensation. 

It is decreed that that part of the judgment of the District Court, 
which dismissed the plea in compensation; and condemned defendant, M. 
Goldman, to pay plaintiff the amount of the note, (say $550 80), with 
interest, cost of protest, and costs of suit be reversed. It is further 
decreed, that defendant, M. Goldman, be condemned to pay plaintiff the 
sum of two hundred and twenty-two dollarsand twelve cents, with interest 
thereon at the rate of five per cent. per annum, from the 2d day of June, 
1863, till paid, and the costs of suit in the District Court; that, in all other 
respect the judgment of the District Court be affirmed. The costs of 
this appeal to be paid by plaintiff. 
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Joun B. Murison & Co. v. ANDREW J. Buruzr et al. 


Courts may, at the request of one of the parties, decree that the other party bring into Court, 
the books, rs,and other documents, which are in his possession, and which are material in : 
the cause, provided the party requesting their production declares in writing and on oath, what are | 
the facts he intends to establish by such books, papers, or other documents; and on the refusal of 
the party thus called upon to comply with the order of the Court, the facts stated and sworn to shall 
be considered as having been confessed, unless satisfactory evidence be shown of the impossibility 
of producing such documents. | 
Oe When a party, or a third person, has been ordered to produce some books, deeds, or other documents, 

. he must deliver them previous to or on the day fixed for the trial, to the Clerk of the Court, who 

shall receipt for them, have charge of them, and return them again to the party to whom they be- 
long, after the cause shal! have been decided. 

If one of the parties wish to obtain books, papers, or other documents in the possession of the adverse | 
party, the Court shall order, on motion of the party applying for the same, that such books, papers, 
or documents be brought into Court, and prodaced on the day fixed for the trial of the cause. The 
order must describe such books, papers, or documents, 

This is directory, and in the sound discretion of the Court, according to circumstances. 

The right given by law to a litigant, to draw testimony from the books of his adversary, must receive 
ar ble construction, and may be fully enjoyed without resort to means which would operate 
seriously to the detriment of commerce. 

When a party to a cause lives out of the Parish where the Court is held, we cannot recognize the 
right of his adversary to compel him to bring ail his commercial books from his domicil, to the seat 
of justice, where the litgation is pending. 








PPEAL from the Sixth District Court of New Orleans, Howell, J. ' } 
Geo. S. Lacey, for plaintiffs. 


J. Ad. Rozier, for defendants and appellants.—The appellant, Butler, con- 
tends that the grounds relied on for dismissal are wholly untenable. 

This is a suit instituted by Murison & Co., against J. F. Allen and A. J. 
Butler, on the allegation that an adventure in cotton was entered into be- 
tween them all. The prayer is for a liquidation of the adventure, and 
that A. J. Butler, who is alleged to have in his hands the proceeds of the 
cotton, be condemned to pay the amount to the plaintiffs. Allen is made 
a party defendant, but no judgment is asked for against him. 

A judgment was rendered alone against Andrew J. Butler, and signed 
on the 17th of May, 1863. 

An appeal was taken by motion in open Court, on the 22d day of May, 
1863, and the appeal was granted, and made returnable on the fourth 
Monday of June, 1863. On the same day the usual bond was filed in 
favor of the plaintiffs and J. F. Allen, the appellant, binding himself to 
pay whatever judgment may be rendered against him. 

1. The first point made by the appellees is that J. F. Allen is not made 
a party to the suit. 

By the amendment to the Articles 573 and 574, C. P., an appeal may be 
taken by motion in open Court, and when this is done, no citation or other 
notice is necessary. (Statutes of 1855). The appeal was taken at the 
same term, and the law was fully complied with, the plaintiffs and J. F.. 
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Allen being madé appellees by inserting their names in the bond as 
obligees. | 

The practice, in such cases, is well settled by the decisions of this 
Court. 

‘* Where an appeal is granted by motionin open Court, the only test 
of the question whether anyone has been made party to the appeal, is the 
mention of his name in the bond. The parties mentioned in the appeal 
bond are alone parties to the appeal.” Lawrence v. Burns, 12 An. 843. 
Robert v. Ride, 11 An. 410. Hewson v. Creswell, 10 An. 232. 

The name of Allen was purposely inserted in the bond, in order to 
make him a party to the appeal, and, under the law cited, no citation or 
notice.was necessary, so that he stands before the Court as one of the 
appellees; there is no point of practice that can be better settled. 

2. The plaintiffs contend that the appeal bond should have been in 
favor, alone, of the plaintiffs, J. B. Murison& Co. The appearers, in the 
motion, again show that the law referred to and the decisions heretofore 
quoted, have beenignored. TheCode of Practice requiring the appellant 
to furnish one bond, the name of J. F. Allen had to be inserted on it for 
the double purpose of making him a party, and also that the bond he was 
entitled to should be furnished. 

The terms of the bond are in exact compliance with the law, reciting 
that a final judgment had been rendered on the 27th of April, 1863, and 
signed on the 12th of May in this suit, and, thereupon, obligating himself 
to pay whatever judgment may be rendered against him. 

Now the judgment is in favor of J. B. Murison & Co., and if the judg- 
ment be affirmed, then the obligation is that the sureties shall pay 
whatever judgment may be rendered, in case the principal does not pay. 

The appellant is found only for one judgment ; he furnishes the bond 
in favor of the judgment creditor, and, in order to make the necessary 
parties to the appeal, under the law and the decisions, inserts the name 
of J. F. Allen. 

If J. B. Murison & Co. maintain their judgment, then they proceed 
on the bond against the sureties and force them to pay whatever judgment 
may be rendered. Allen has no judgment or claim against Butler; so 
that, when Butler pays the amount of judgment and costs, Allen has no 
interest in the bond, and could not sue on it, and Murison & Co. are 
alone to be benefited by the bond; so that, in a suit by them, they would 
recover the amount of the bond. 

The name of Allen was inserted in the bond to make him a party to the 
appeal, and in order to furnish the bond required by law. No citation or 
notice was required, and the beneficial effects of the amendments of the 
Code of Practice are thus realized. 

It is strange that objections should be raised to that which the law so 
clearly defines shall be done, and which could not have been done in any 
other manner. The Court a qué very properly decided that the bond 
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must be construed and executed with reference to the record, and that 
there can be no real difficulty in determining the real obligees in the 
appeal bond. 

3. But, in order to make assurance doubly sure, the motion to dismiss 
cannot be entertained. Morethan three judicial days have elapsed since 
the filing of the transcript, and an appearance has been made by the ap- 
pellees. Oreevy v. Breedlove, 12 An. p. 745; Morton v. Graham, 11 An. 
452. See Hennen’s Dig.. vol. 1, p. 71. 

The appellees have even filed a claim for damages. 

A motion to dismiss, on account of informality in the appeal bond, etc., 
must be made within three judicial days after the record is filed. 2A. 
138; 3 A. 326; 4 A. 514; 11 A. 613; 12 A. 745; 7 N.S. 271. : 











LaBavuveE, J. This case is upon a re-hearing. 

The plaintiffs claim of the defendant, Andrew J. Butler, the sum of 
$15,006, with legal interest, less the sum of $3,000. 

The petition states in substance: That, about the 19th August, 1862, 
petitioners, James F. Allen and Andrew J. Butler, entered into an agree- 
ment for an adventure in cotton; that petitioners and Allen were to 
advance the funds, and they, together with Butler, would divide equally 
the profits; that they purchased the schooner Geno and-—-bales of cotton; 
the same were sold in New Orleans at public auction, and adjudicated to 
said Butler on his account for $33,237 24, on the 25th day of October, 
1862; that the net profits amounted to $23,424 06; that the advance of 
petitioners was $7,198; that the entire proceeds of such adventure are 
now in the hands of said Butler, who has made no advances; that said 
Butler is unwilling to pay petitioners’ interest in the same, until the legal 

. rights of the parties are judiciously ascertained. 

The petitioner prays that said Butler and Allen be cited to answer; that 
it be decreed that the advances made by petitioners be recognized to be 
$7,198, and their interest in the profits to be $7,808, and that all matters 
connected with said adventure be liquidated; that said A. J. Butler be 
condemned to pay your petitioner $15,006, less $3,000, already received 
by petitioners from said Butler, on account of their claims and interest. 

The defendants answered by a general denial, and prayed for a trial by 
jury, who returned the following verdict : 

‘* We, the jury, do hereby find a verdict for plaintiffs for the sum of 
$12,006 02, with interest at five per cent., from the time of judicial 
demand.” 

On the same day the Court rendered judgment according to said verdict. 
Andrew J. Butler, alone, having been unsuccessful in an application for 
a new trial, took this appeal. 

Before the case was fixed for trial, on the 2d December, 1862, on motion 
and affidavit, the Court ordered that the defendant, A. J. Butler, bring 
into Court, on Friday, the 5th of December, 1862, at 10 o’clock, A. M. 
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1. The commercial books in which are kept the.account of transactions 
of his business, particularly the blotter, day-book, journal, and ledger. 

2. The statement wherein the receipt and disbursements connected 
with the adventure in cotton in controversy, made out by said Butler, or 
under his directions, and presented by him or at his suggestion to plain- 
tiffs, as the basis of partition or settlement of such adventure. 

3. Any and all written memoranda and papers connected with the 
adventure in controversy. 

This order was granted upon the following affidavit : 

John B. Murison, one of the plaintiffs in this case, being duly sworn, 
doth depose and say that the following, etc. (here the books and papers 
are described as in the above order) ; and this deponent further says, 
that in and by said books plaintiffs expect to prove the interest of the 
several partners in the aforesaid adventure in cotton, and the amount of 
plaintiffs’ disbursement and profits to the extent set forth in the petition. 

On the 4th of December, 1862, this order was served on Butler. On 
the 5th of the same month, on motion, the day and hour to bring the 
books and papers was continued until the 9th of same month; and, on 
the same day, 5th December, 1862, Butler was served in person with the 
whole. At the time fixed, defendant, Butler, failing to comply with the 
order, it was ordered that the said rule be made absolute, and that the 
facts alleged in the affidavit of plaintiffs, praying for said rule, be taken 
- as confessed. 

Defendant, Butler, by his counsel, took the following bill of excep- 
tions to the ruling of the Court: 

Be it remembered that, before proceeding with the trial of the rule 
herein taken, on the 24 December, 1862, J. Ad. Rozier, counsel for de- 
fendants, asked for a continuance of the trial of the rule until next morn- 
ing at 10-0’clock, A. M., the opening of the Court; and that, at that time, 
the defendants would produce in open Court the books and statements 
as are asked for in the rule aforesaid, and which are in the possession of 
defendants. That the rule could not be tried, as only four days’ notice 
had been given thereof to the defendant, Butler; that ten days’ notice 
are required before the plaintiffs could force a trial of the rule ; that the 
plaintiffs have no right to call upon the defendant for the production of 
books, documents and papers, except on the day for the trial of the 
cause; that the above entitled suit is not fixed for trial, and it is only for 
the day of trial that the said documents and papers can be ordered to be 
produced in open Court; that the affidavit and proceedings are insuffi- 
cient, and that an application, such as is made, should and must be made 
according to the Articles of the Code of Practice, by way of petition and 
citation. But the Court overruled these objections and exceptions and 
prayer for a continuance, and ordered the case to be proceeded with. 

The Court stated that, had there been a showing made why the books, 
papers, etc., had not been produced, and a showing that justice required 
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a continuance, in that event, a continuance would have been granted. In 
the absence of such showing, the Court would proceed to the trial of 
the rule. 

All the objections set forth in this bill of exceptions are frivolous, 
except the one ‘‘that the case was not fixed for trial, and it was only for 
the day of trial that the said documents and papers could be ordered to 
be produced in open Court.” 

The first Article upon the subject is found in that part of the Code of 
Practice relating to the process of Courts of original jurisdiction. 

Article 140: Courts may also, at the request of one of the parties, 
decree that the other party bring into Court the books, papers and other 
documents, which are in his possession and which are material in the 
cause, provided the party requesting their production declares in writing 
and on oath what are the facts he intends to establish by such books, 
papers or other documents; and, on the refusal of the party thus called 
upon to comply with the order of the Court, the facts stated and sworn 
shall be considered as having been confessed, unless satisfactory evidence 
be sliown of the impossibility of producing such documents. 

.This Article is the main one on that subject. It contains the great 
elementary rules fixing the rights and penalties of the parties, and yet 
we see that the law, in giving this power to the Court, leaves some discre- 
tion to the Judge. Courts may also decree. 

Article 143: When a party, or a third person, has been ordered to pro- 
duce some books, deeds, or other documents, he must deliver them 
previous to, or on the day fixed for the trial, to the Clerk of the Court. 
who shall receipt for them, have charge of them, and return them again 
to the party to whom they belong, after the cause shall have been decided. 

The object of this Article seems to be that the books and documents 
called for shall remain in deposit until the decision of the case, to be 
examined and used for the purpose of proving the facts set forth in the 
affidavit. 

The third article on the same subject matter, is found in section 4th, 
Code of Practice, on sitting, cause for trial, etc., preparatory to trial and 
judgment. 

' Article 473: If one of the parties wish to obtain books, papers, or other 
documents, in the possession of the adverse party, the Court shall order, 
on motion of the party applying for the same, that such books, papers, 
or documents, be brought into Court, and produced on the day fixed for 
the trial of the cause. 

The question arises here whether this Article is imperative or directory, 
and whether some discretion is not left to the Court in fixing the day for 
the production of the books, papers, or other documents. There might 
be cases where it would be a vain thing to bring books in Court at the 
commencement of the trial, when an examination of them would be of an 
absolute necessity, in order to know what part of them should be offered 
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in evidence. Weare of the opinion, on reéxamination of the law, that 

that part of this Article, in regard to the fixing of the day for bringing 

and producing the books, ete., in Court, is directory; and that the 

Judge, according to the circumstances of the case, has the right to 

exercise a sound practical discretion, and to fix for the production of the 

books, another day than the. one fixed for the trial. This Court has 

virtually decided that, that part of the said Article requiring the party 
to produce in Court commercial books, is not imperative; and that sworn 

copies made from them, of what is desired and needed by the other 

party, should be ordered and received in lieu thereof, when the party in 

possession of the books resides out of the parish in which the Court is 

held. In Cooper et al. v. Polk et al., 2 An. 158, this Court said: “*The 

right given by law to a litigant to draw testimony from the books of his 

adversary must receive a reasonable construction, and may be fully en- 

joyed without a resort to means which would operate seriously to the 

detriment of commerce. The defendant might, in the interrogatories 

propounded by him to one of the plaintiffs, have required him to annex 

to his answers copies of the accounts; or, if unwilling to rely upon the 

conscience of his adversary, the Court might have been called upon to 

issue a commission ; under it, witnesses might have examined the plain- 
tiffs’ books, made sworn copies from them. The books themselves might 
have been required to be produced before the commission; the anthenti- 
city of the books and the correctness of the copies might have been fully 
ascertained; and it would undoubtedly have been the duty of the plaintiffs, 

under the order of the Court, to give the fullest facilities to the examina- 
tion.” The same rule is recognized in Ludding v. Fullson, 4 A. 534. It 
seems clear from those decisions that the Court is bound to dispense with 
the production of the books, when the party in possession of them resides 
out of the parish in which the Court is held; for the Court said in the 
first decision quoted: ‘* When a party to a cause lives out of the parish 
where the Court is held, we cannot recognize the right of his adversary 
to compel him to bring all his commercial books from his -domicil to the 
seat of justice where the litigation is pending.””’ The Court below decided 
correctly in overruling the objections. 

On the trial below, plaintiffs offered in evidence certain interrogatories 
to, and answer thereto, by said A. J. Butler, in the case of A. J. Buller v. 
J. B. Murison & Co. The defendant objected to the same, on the ground 
that said documents would not be received in evidence by itself, and 
separate from the balance of the record. The Court properly overruled the 
objections. 2 A. 887. The defendant excepted to the charge of the 
Judge to the jury. That the plaintiffs were entitled to receive interest 
on the amount of the verdict from the day of judicial demand. The 
charge was legal and proper. 
We now come to the merits. 
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The defendant, A. J. Butler, having failed to bring into Court, on the 
day fixed for that purpose, the books and papers called for, the following 
facts were taken as confessed, and are now considered as proved: The 
interest of the several partners in the said adventure in cotton; the amount of 
plaintiffs’ disbursements and profits to the extent set forth in the petition. 

One of the answers of defendant, Butler, to the interrogatory pro- 
pounded to him, by the present plaintiff, in the case of A. J.. Buller vy, 
J. B. Murison & Co., reads as follows : 

Answer 5th: I agreed to give about sixty cents on the dollar on the 
face of the notes. I had been interested in a cotton transaction with 
Capt. Allen, who told me that Mr. Murison had an interest with him in 
the same transaction of eleven or twelve thousand dollars. That money 
was in my hands. On the strength of its being there, I made the trade 
with Capt. Murison in the purchase of the notes. 

It is clear that the defendant, Butler, has in hands $11,000 or $12,000 
belonging to plaintiffs; because Capt. Allen is a party here, and he has 
not pretended in his answer that anything was coming to him; he has 
answered by a general denial, and that is the last we see of him; it is 
clear that he is only a nominal party, brought in to assert his rights as a 
partner in the adventure. We are satisfied that justice has been done. 

It is therefore ordered, adjudged and decreed, that the judgment ap- 








pealed from be affirmed, with costs. 
Howenn, J., recused. 
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Mrs. A. F. Suoupson v. S. D. Ricnarpson.—On a ReE-HEARING. 


Liability for costs should only be paid when justly incurred: An error on the part of the Court a quo 
will be corrected. 


Howe, J. A rehearing has been granted in this case for the purpose 
i of revising our judgment in relation to costs. 

The plaintiff complains that there is error in condemning her to pay 
the costs in the lower Court, incurred prior to the refusal of the Judge to 
grant defendant a trial by jury. These costs should manifestly abide the 
final decision of the cause, as plaintiff may sustain her suit before a jury, 
and be entitled to recover them from defendant. It is only the costs 
subsequent to the error of the District Judge, which should be now paid 
; by plaintiff. 

: It is therefore ordered that the decree heretofore rendered by us be so 
amended as to condemn the plaintiff to pay the costs of appeal and those 
of the lower Court, incurred subsequent to the refusal of the Judge, to 
grant defendant a trial by jury, those prior thereto to abide the final 
2 decision of the cause, and that, as thus amended, the judgment remain 
undisturbed. 








James O’Dowp 2. Cornnetius Borie. 
Great Istitude is allowed in introducing evidence under the plea of the general issue. 


PPEAL from the Second Judicial District Court of Jefferson, Cazabat, J. 
Howe, J. This is a suit to recover the sum of $1,250, as damages 
| for the value of a quantity of coal, alleged to have been taken by defen- 





dant from two flat-boats belonging to plaintiff, and sunk in the Missis- 
sippi river, at Willow Grove, Watson’s Landing, Parish of Jefferson, and 
’ the further sum of $250, counsel fees, expenses, etc. 

The plaintiff alleges that defendant has taken from the said boats over 
five hundred barrels of coal; that two or three hundred barrels thereof 
were, at the institution of this suit, still on the bank of the river adjacent 
tothe sunken boats; that defendant sold several hundred barrels, on 
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which a part of the price is still due; and he prayed for a writ of injunc- 
tion, enjoining defendant from removing the coal and receiving the 
money due on what he sold; but we do not discover that it was issued or 
served. In an amended petition he asked for and obtained a writ of 
sequestration, under which the coal claimed by him was sequestered. 

The defendant pleaded the general issue, and, after trial, judgment 

was rendered against him for $1,250, with interest, and privilege on the 
coal and money sequestered, and perpetuating the injunction, with all 
costs, from which he took a devolutive appeal. 

Our attention is called to two bills of exception taken by defendant. 
The first is to the refusal of the Judge to permit the witness, Trucks, to 
answer whether or not the defendant had not, previous to the sale of the 
said boats to plaintiff, raked coal from said boats by the permission of the 
tow-boat company (the vendor of plaintiff); and, if so, how much, on the 
ground that it was inadmissible under the general issue. 

We think this ‘objection not well founded. The evidence offered 
tended to show that defendant was not liable to plaintiff for all the coal 
that may have been taken by him from the boats in question, and to that 
extent is not inconsistent with the denial of plaintiff’s ownership in the 
general issue. 

The second bill of exceptions is to the exclusion of a written agreement 
of defendant to save the coal from certain sunken boats belonging to the 
tow-boat company, on the ground that it is res inter alios acta; that it 

' proposes a title adverse to plaintiff’s and is irrelevant, defendant having 
set up no title. 

This evidence can be considered as corroborative of that reserved in the 
first bill, and is not subject to the objections raised. 

As the evidence which was excluded may relieve defendant from 
liability for the whole amount for which he is condemned; and, as no 
account is taken of the coal sequestered as the property of plaintiff, and 
which defendant, by the judgment, was perpetually enjoined from remoy- 
ing, we think justice requires the case to be remanded for a new trial. 

It is therefore ordered that the judgment of the lower Court be avoided 
and reversed, and that the case be remanded for a new trial, with instruc- 
tions to the District Judge to admit the evidence set forth in defendant’s 
two bills of exceptions. Plaintiff to pay the costs of appeal, and those 
of the lower Court to abide the final judgment. 


















































NEW ORLEANS, APRIL, 1866. 


United States v. U. A. Murdock. 








Unrtep Srates v. U. A. Murpock. 


The proceeding by attachment is merely an incident to the main action ; a conservative process 
provided by law in aid of and to protect the ditor’s rights, under certain circumstances, in a 
suit against the debtor, and, as such, has long been known to and exercised under the common law. . . 

The right of the United States to sue in our Courts, cannot now be considered an open question, 2 
doubt could have ever existed. 

As a general rule, the Government of the United States, in its proceedings in its own Courts, and 
the Courts of the States to which in civil actions it may resort, can only act through its offices and 

officers established by law, and that itis made the duty of the District Attorney, in each District, 
under the superintendence of the Treasury Department, to prosecute all civil actions in which the 
United States shall be concerned. 

"The Gover it, asa ign, cannot be sued in State Courts. 

The acknowledgment of the right of the Government to come into our Courts, and its immunity from 
suit, by virtue of sovereignty, carries with it the right to the use, in its sovereign capacity, of all 

the conservatory writs, common to other suitors. 

The writ of attachment can issue, under certain circumstances, from our Courts, at the suit of any 
creditor against the debtor, who resides out of the State, and with reference to the property within 
the jurisdiction of the Court. ; 

As long as the debtor can contrel his property it is subject to attachment by his creditors. 

An action of debt lies against the importer to recover the duties on goods imported by him. 

The taking of additional securities does not relieve him frem his personal liability; nor will the 
unauthorized and illegal removal of the goods from the custody of the custom-house officers dis- 
charge him. 

A verdict in the Court below will be set aside when contrary to law, in civil cases. 

A creditor, his agent or attorney in fact, praying attachment, must, besides, annex to his petition 
his obligation in favor of the defendant for a sum exceeding one-half that which he claims, with the 
surety of one good and solvent person residing within the jurisdiction of the Court to which the 
petition is presented, as a security for the payment of such damages as such defendant may recover 
against him, in case it should be decided that the attachment was wrongfully obtained. 

A judicial surety cannot demand the discussion of the property of the principal debtor. 








PPEAL from the Fourth District Court of New Orleans, Price, J. 
Henry C. Miller, for the United States. 7. J. Semmes, for plaintiff 
and appellant. C. B. Singleton, Curator ad hoc. Bonford, Singleton & 
Clack, and Adams & Hays, for the Mississippi Railroad Company. 


. Howe, J. The United States, through their law officer, instituted 
suit by attachment on the 14th June, 1858, in the Fourth District Court 
of New Orleans, against U. A. Murdock, a resident of New York, to re- 
cover $21,162 60, amount of the duties on two cargoes of railroad iron, 
imported by him into this port in February and April, 1856, which iron 
was stored in a bonded warehouse here, aud fraudulently and illegally 
removed therefrom in January, 1857, by Thomas J. Casey, the keeper of 
said warehouse, without the payment of the duties claimed. 
ae The attachment was levied upon two other cargoes of iron subsequently 
Ly imported by the defendant, and held at the time by the Collector of the 
| ; Port. : 

A rule was taken by the curatorad hoc, sppointed to represent the absent 
defendant, to set aside the attachment on various grounds, which being 
dismissed, an answer was filed denying generally the allegations of the 
20 
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petition, and specially any personal liability; averring that the debt was. 
in rem; that the delivery of the iron by the Government officers, without 
requiring the payment of the duties was a forfeiture of the same; that 
the defendant sold said iron to the Mississippi Central Railroad Company, 
which undertook as a part of the price to pay the duties and the delivery 
without collecting said duties, was an extinguishment of any claim against 
defendant. 

The Mississippi Central Railroad Company intervened, and merely 
claimed the two cargoes of iron, which were attached in this suit, by 
virtue of a sale prior to the attachment; yet, in the Court below, and in 
this, it has contested the plaintiff's right to recover against the defendant. 

The case was twice tried by a jury. On the first trial, a verdict was 
rendered in favor of plaintiff without privilege on the property attached, 
and on the second, verdict and judgment were in favor of the intervenor, 
and the plaintiff appealed. 

Our attention is necessarily called, first tothe rule to set aside the 
attachment, the grounds of which we will notice as snes in the brief 
filed by the curator ad hoc. 

1. The United States cannot come into the State Courts as plaintiff, 
except in suits at common law, and that the proceeding by attachment 
was unknown to the common law. 

We think the limitation attempted here to be given to the expression, 
** suits at common law,” would effect too much, and would exclude the 
United States from suits at civil law, which, as a system, is distinct from 
the common law, and hence there would be but few cases in which they 
could appear in the Courts of this State. 

We consider, however, that the proceeding by attachment is merely an 
incident to the main action of a suit; a conservative process provided by 
law in aid of and to protect the creditor’s rights, under certain circum- 
stances, in a suit against the debtor, and as such has long been known to 
and exercised under the common law. 

The right of the United States to sue in our Courts, cannot now be 
considered an open question, if a doubt could ever have existed. See 
305, 733; 4.N. 8. 317; 5 N. S. 567; 5 R. 120; 8 R. 262; 11 R. 418; 7 A. 
185, ‘and in the exercise of such right they can avail themselves of the 
remedies common to all suitors. It would seem anomolous that the. 
Government, under the gis of which all our laws are enacted and our 
Courts established, should be excluded from those Courts. 

2 and 4. If the United States can sue by attachment, they must conform 
to all the rules and requisites in such proceeding as private suitors; and 
in this connection it is contended that the general authority of the District 
Attorney is insufficient to enable him to observe the pre-requisites of the 
writ prescribed in behalf of the debtor, and the remedy being a harsh 
one, cannot be exercised without their observance, even by the United 
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States, and we are referred to authorities in support of these positions, 
which, in our opinion, do not meet the point really presented. 

In the case of the United States v. Smith, 7 A. 185, which was an injunc- 
tion suit, in which an agent made the affidavit required in such cases, it 
was said by the Court that the agent was not authorized; that, asa general 
rule, the Government of the United States, in its proceedings in its own 
Courts and the Courts of the States to which in civil actions it may resort, 
can only act through its offices and officers established by law, and that it 
is made the duty of the District Attorney, in each district, under.the 
superintendence of the Treasury Department, to prosecute all civil actions 
in which the United States shall be concerned. Gordon’s Digest, Articles 
374, 375, 1095. 

In this case the District Attorney took the oath prescribed by the Code 
of Practice, and gave a bond, which it is conceded is not binding; but he 
contends that it is a vain thing and without effect, as the Government, by 
prerogative, is exempt from such obligation, and no action of an officer 
can waive such prerogative; in which view we concur. 

The Government, as sovereign, cannot be sued, and being established 
for the protection and benefit alike of all its citizens, it is not to be 
presumed that it will seek to oppress any. Its authority and powers are 
exerted in the persons of its citizens, whose duty it is, in their official 
functions, to respect and save the rights of their fellow-citizens, as well as 
to secure the rights of the Government. Each citizen has ample protec- 
tion in the very nature of our institutions and laws. 

The acknowledgment of the right of the Government to come into our 
Courts, and its immunity from suit by virtue of sovereignty, carries with 
it the right to the use, in its sovereign capacity, of all the conservatory writs 
common to other suitors. 

And, besides, it would be requiring a vain and useless thing, as no bond 
could be enforced against the United States. 

3. The property in question being in the possession of an officer of the 
United States, as such, cannot be attached by an officer of the State 
Court, without an act of Congress authorizing it. 

To this, it is correctly answered, that the rule invoked is established 
solely in the interest of the United States, to preserve their rights upon 
such property, and does not apply where the Government is itself the 
attaching creditor. 

The argument that attachments are designed to aid creditors, whose 
debtors are absent and cannot be cited, and that therefore the United 
States cannot resort to that proceeding in this case, because the defendant 
is a citizen of the United States, and subject to citation in New York, 
where he resides, has no force in it. 

The writ of attachment can issue, under certain circumstances, from 
our Courts at the suit of .any creditor against the debtor who resides out 
of the State, and with reference to the property within the jurisdiction 
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of the Court. It not unfrequently happens that a resident of one State 
brings a resident of thesame State (and it may be of thesame jurisdiction) 
inte our Courts by the process of attachment. Itis not the jurisdiction 
of the United States, as a Gevernment, that is to be considered in deter- 
mining the right to the suit, but whether or not the debtor is in such 
position, and the facts such as to authorize the process. 

We conclude, therefore, that the plaintiff and defendant (who is 
represented by a curator ad hoc) are rightly before the Court, if it appear 
that the property attached belongs to the defendant, or is under his con- 
trol as owner. 

This fact is contested by the Mississippi Central Railroad Company, 
which claims to be the owner thereof by right of purchase, and introduces 
in evidence two bills of sale of said property, then in warehouse in this 
port, of the 14th and 27th April, 1858, from P. Chontean, Jr., Sandford 
& Co., of New York, of which firm it is shown the defendant is a member. 
By these bills the purchaser, as part of the price, was to pay the duties in 
favor of the Government. 

The question is presented: was there a delivery, actual or constructive, 
of this property, prior to the levying of the writ of attachment? 

To solve this enquiry, the counsel for the intervenor relies upon a ques- 
tion of law rather than of fact, and argues that, by the laws of New York, 
it is unnecessary to make a delivery in the sale of movable property, and, 
consequently, the sale of the iron in controversy was complete before the 
attempted attachment. 

Admitting this to be the law of New York (which is not before us), 
it appears from the-evidence that, at the date of the attachment, the 
duties on said iron were not paid, and by the laws of Congress no delivery 
can be effected until the duties are paid. Act 2d March, 1799, 362. In 
reply to this, it is urged that this applies to the specific article on which 
the duty is imposed, and as no claim is made for the duties on this iron 
attached, it does not interrupt or prevent the constructive delivery. In 
our opinion, it is immaterial for what object the law is thus enacted; it is 
the effect to which we are tolook. The transfer is suspended, and the 
delivery impracticable. It is clear that, up to the payment of the duties, 
or at least notice to the proper officer of the port, the defendant might 
have himself withdrawn, or authorized another vendor to withdraw the 
property, upon paying the duties, and hence the application of the prin- 
ciple of our own law that, as long as the debtor can control his property, 
it is subject to attachment by his creditors. 

We cannot resist the conclusion that the property was legally attached 
in this suit. 

Upon the merits, as between the plaintiff and defendant, we find no 
difficulty. 

An action of debt lies against the importer to recover the duties on 
goods imported by him. 1 Mason, 42; 13 Peters, 487. The taking of 
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additional securities does not relieve him from his personal liability; nor 
will the unauthorized and illegal removal of the goods from the custody 
of the custom-house officers discharge him. 

We are satisfied that the defendant, U. A. Murdock, imported the iron 
for which the duties are herein claimed; that the transmission of the 
funds by the intervenor to Thos. J. Casey, the keeper of the warehouse, 
to pay the duties, is not binding on the United States; that the entry in 
his account-current with the intervenor, of the payment of the duties, is 
no proof against plaintiff; that the said iron was surreptitiously with- 
drawn and delivered to the intervenor, without the payment of the duties 
thereon; and that the plaintiff are entitled to recover. 

We do not feel embarrassed by the verdict of the jury, as the question 
of delivery in this case is resolved by one of law rather than of fact. 

It is therefore ordered, adjudged and decreed, that the judgment of 
the lower Court be reversed, and the verdict of the jury be set aside; it is 
further ordered, that the intervention of the Mississippi Central Rail 
Road Company be dismissed, with costs; and it is further ordered that | 
the United States recover of defendant, U. A. Murdock, the sum of 
twenty-one thousand one hundred and sixty-two dollars and sixty cents, 
with five per cent. interest from Ist January, 1857, and costs in both 
Courts, and with privilege on the property attached. 


Hyman, C. J. The law of the State requires that a creditor, when he 
pursues his debtor by the conservatory process of attachment, shall give, 
before the process issues his obligation with the surety of one good and 
solvent person, as a security for such damages as his debtor may recover 
against him, in case it should be decided that the attachment was wrong- 
fully obtained. See C. P. 245. 

No creditor by our law is exempt from this pre-requisite, in procuriug 
such writ. 

I know of no provision of tle Constitution of the United States that 
gives the Government of the United States of America the prerogative of 
suing in the Courts of the State, without complying with the requisites 
presented by the State for suitors in her Courts; and I know of no 
authority in the Government of the United States, except that which is 
derived from its Constitution. 

The maxim: ‘Lex nemmem cogit ad vana,” is not applicable to this 
case. 

True, itis, that defendant cannot sue the Government of the United 
States without its permission, but it does not follow from this hindrance 
that the Government could not have bound itself to him in its obligation, 
or that he may not have a just claim of damages against the Government 
for the wrongful issuance of the writ of attachment. :It is my opinion 
that the Government could have so bound itself that he may have such 
claim, and that he can enforce it against the person whom the Government 














310 SUPREME COURT OF LOUISIANA. 





John M. Monaghan v. John Morgan Hall. 





has given as its security, without being required to sue the Government. 
See ©. C. 3035. . 

Are all the obligations issued by the Government to its citizens for 
money borrowed by it of them not obligations, not binding, but vain acts, 
because the citizen cannot sue the Government ? 

If the Government could bind itself on these written obligations, there 
seems to be no reason why it could not also bind itself on a written obli- 
gation to pay a citizen damages, if it should be established that he had 
been wrongfully pursued by the Government in a suit against him. 

I think the attachment should be dissolved. - The plaintiff has not fur- 
nished the,bond and security required by law. 





JoHN M. MonaGuan v. JoHN Morcan Hatt. 


Commercial partnerships are not chartered under the laws of Louisiana; and, consequently, compa- 
nies which are so chartered do not come within that category. 

Creditors of such companies can only compel the members of the same to pay the amounts that may 
be due by them to the companies on shares owned by them. 

If parol testimony, offered to prove the charter of a company be not objected to, it can be received 
as evidence to establish that fact. 


PPEAL from the Second District Court of New Orleans, Hovwell, J. 
Eggleston, for plaintiff. 


P..H. Morgan and John H. New, for defendant and appeilant.—There was 
judgment in the lower Court, holding John Morgan Hall, defendant, 
liable for the payment of two bills of exchange, drawn in Louisville, Ky., 
by J. Hooper, Captain of the steamer J. A. Cotton, on E. Lanoue, 
President of the New Orleans and Bayou Sara Mail Company. 

It is not contended that the name of John Morgan Hall appears, in 
any manner, upon these bills. Butthe right is claimed and an effort 
made to connect John Morgan Hall with those bills, by evidence of the 
existence of a commercial partnership, known as the New Orleans and 
Bayou Sara Mail Company, of which he was a member. 
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The Acts of the Legislature of 1855, p. 182, authorize any number of 
persons, not less than six, to form themselves into, and to constitue a 
corporation for certain purposes, promotive of the public good. 

If the Bayou Sara Mail Company be a corporation created under the 
provisions of this act, John Morgan Hall is liable on its contracts only 
for the unpaid balance due the company on the shares owned by him 
(Sec. 8, Act No. 131, 1855, p. 184); and the judgment of the lower Court 
is erroneous in holding him responsible as a member of a commercial 
partnership. 

Upon whom are the bills in question drawn? Upon E. Lanoue, Presi- 
dent of the New Orieans and Bayou Sara Mail Company. 

Is that an indication of a commercial partnership? Do commercial 
partnerships have Presidents? The designation of an individual by such 
a title in the very bills of exchange sued on, is reconcilable only with the 
existence of a corporate body or company in which that office could 
be held. 

The appellee contends that the existence of a corporation must be 
proved by the production of its charter. Yes; when a corporation sues 
and its existence is specially put at issue. But can a partyaccept an 
obligation of a company drawn on its President, and thus informed of 
its corporate existence, deny it when he sues the corporation. 

‘*Where a cognizance, mortgage, note or other instrument is given to 
a corporation, as such, the party giving it is thereby estopped from 
denying the corporate existence of the corporation.” Angell & Ames on 
Corporations, page 574. 

Plaintiff having received bills of exchange drawn on the President of 
the New Orleans and Bayou Sara Mail Company, is estopped from deny- 
ing its corporate existence. 

What evidence have we of the allegation that John Morgan Hall is a 
member of a commercial partnership, known as the New Orleans and 
Bayou Sara Mail Company? The testimony of Landry, a witness, it will 
be observed, for the plaintiff, is that Hall was a member of the Bayou 
Sara Mail Company, chartered under the laws of the State of Louisiana. 

What meaning is there in this, if the position assumed by plaintiff be 
correct ? 

Are commercial partnerships formed under the laws of Louisiana, with 
Presidents at their head, upon whom bills are drawn and citations made ? 

If the witness of the plaintiff makes good the defence of the defendant, 
what need of enquiring into the nature of the best attainable evidence to 
be adduced by him? Ifsuch evidence had been offered by defendant, | 
the objection would be well taken. But it is the evidence of the plaintiff. 

With the provisions of the charter of the New Orleans and Bayou Sara 
Mail Company ; whether the formalities required by law for its notifica- 
tion to the public have been complied with ; whether it was inscribed or 
published in a newspaper, or in what Notary’s office it is deposited, we 














312 SUPREME COURT OF LOUISIANA. 





John M. Monaghan v. John Morgan Hall. 


have nothing to do. Its existence is the fact which the plaintiff has 
kindly established ; which, if he had not, under the authorities quoted, 
he is estopped from denying. 

If, then, John M. Monaghan, from the evidence of the bills of ex- 
change sued on, undeniably looked to a corporate body, of which E. 
Lanoue was President, for their liquidation, John Morgan Hall, a mem- 
ber of that company or corporate body, is clearly not liable for the debt 
in question, unless there be unpaid balances due on his shares. There is 
no such allegation here. Hence any promise made by him to pay such a 
debt, is a promise to pay the debt of a third person. 

Such promises must be in writing. Acts 1858, p. 148, 23. 

The promises made in this case are not in writing. They are, therefore, 
inadmissible. We take it then to be established, first, that the plaintiff 
is estopped, by the bills of exchange sued on, from denying that he 
looked to a corporated company of which E. Lanoue was President for 
their settlement ; and, secondly, that the character of that company, its 
corporate existence, its formation under the laws of the State of Louisiana 
being made apparent from the testimony of plaintiff’s own witness, he is 
debarred from invoking the rule of evidence which requires the best 
attainable evidence of a fact to be adduced; and from insisting that 
the charter or act of incorporation of the company should have been 
offered by defendant ; and that the promises of John Morgan Hall to pay 
the debt in question, not being made in writing, are to be considered as 
not made at all. 

For these reasons, we respectfully submit that the a of the 
lower Court is erroneous and should be reversed. 





Hyman, C. J. Defendant is appellant from a judgment rendered 
against him in this case. 

He is sued asa member of the New Orleans and Bayou Sara Mail 
Company, alleged to be a commercial partnership, to compel him to pay 
two drafts drawn on the President of the Company. 

The question to be solved is, whether the Company is a commercial 
partnership; for, if so, we think there is proof sufficient to affirm the 
judgment of the District Court. 

The parol evidence, which was introduced without objection, is that 
this company was an association or company duly chartered under the 
laws of the State. 

Commercial partnerships are not chartered under the laws of the State 
of Louisiana; consequently, the New Orleans and Bayou Sara Mail 
Company could not be a commercial partnership so chartered. 

On the contrary, companies, a term frequently used in the statutes for 
and instead of the term corporations, are chartered under the law. 

Creditors of such companies can only compel the members of the same 
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to pay the amounts that may be due by them to the companies on shares 
owned by them. 

In this case, plaintiff has based his right to recover on the sole ground 
that defendant is liable as a partner in the New Orleans and Bayou Sara 
Mail Company. 

He has not asked to have judgment against defendant, because of any 
amount that he may owe the company on shares owned by him as stock- 
holder; nor has he proved that defendant owed the company for his 
shares. It is contended that it is not shown that all the forms were 
complied with, so as to give the company the character of a chartered 
corporation, and thereby exempt the members thereof from liability as 
partner. Itis easy to perceive how a company duly chartered under law 
must have complied with all the forms essential to obtain the charter; for 
otherwise, it would not have been duly chartered. The difficulty lies in 
not objecting to the admission of the parol evidence. 

It is decreed that the judgment of the District Court. be reversed, and 
that there be judgment for defendant; the plaintiff to pay all costs. 
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Patrick J. Cunt v. J. L. Herwie et als. 


The competent witness of any covenant or fact, whatever it may be, in civil matters, is that who is 
above the age of fourteen years complete, of a sound mind, free or enfranchised, and not one of 
those whom the law deem infamous. 

He must besides be not interested, neither directly nor indirectly, in the cause. 

The husband cannot be a witness either for or against his wife, nor the wife for or against her hus- 
band ; neither can ascendants with respect to their descendants, nor descendants with respect to 
their ascendants. 

Interrogatories having been propounded, answered and offered, and received in evidence, together 
with the affirmative answers, without any objection, we are bound to give to them their full effect. 


PPEAL from the Sixth District Court of New Orleans, Duplantier, J, 

C. Dufour and Thos. H. Hewes, for plaintiff.—On the back of the 

note are the signatures of the defendants, S. M. R. Kercheval & J. L, 

Herwig, which the petition avers were placed there atthe time the note 

was executed and delivered to plaintiff ; and we deem it indisputable that 

the obligations of the defendants thereby became those of ordinary sure- 
ties and not those of endorsers. 

Weaver v, Marvel, 12 An. 517, and the numerous cases referred to in 
Hennen’s Digest, p. 172, No. 1. And we also deem it clear that Mrs. 
Kercheval being separated in property by her marriage contract, might, 
with the authorization of her husband, become surety for any person ex- 
cept her husband. Farrell v. Yoe,2 An. 903. Roberts vy. Wilkinson, 5 
An. 369. 

Has plaintiff shown by competent testimony that she was so authorized, 
is, we think, the important question for the consideration of the Court, in 
this case. The petition avers: ‘‘ That her said husband fully authorized 
her to contract said obligation, being present at the time and assenting 
thereto.” 

In support of this averment the plaintiff relied exclusively upon the in- 
torrogatories addressed to Mrs. Kercheval and to her husband. The hus- 
band was asked, ‘‘ were you not present when Mrs. Kercheval placed her 
name on the note sued on, and did she or not do so with your assent and 
authorization ? State particularly what happened at the tinte said note 
was executed, relative to the necessity of your placing your name on said 
note as authorizing the obligation Mrs. Kercheval contracted.” 

Although properly served, being a resident of another Parish (C.-P. 
Art. 352, as amended by Acts of 1843), he refused to answer, and on the 
trial, plaintiff sought to introduce the interrogatories as confessed, which 
the Court refused to permit, and plaintiff took his exceptions. 

Mrs. Kercheval was interrogated respecting other allegations in the pe- 
tition, as to the eonsideration of the note, that the obligation enured to 
the advantage of her separate property, etc., etc.; but as she denied the 
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truth of these allegations, we ask the attention of the Court to only two 
of the questions propounded, viz: ‘‘ Was or not your husband present 
when you signed the note sued on ?” 

2. ‘*Did you or not sign the same with his authority, consent and ap- 
proval? State fully all that occurred and was said at the time relative to 
the property or necessity of your said husband's signing the same ? 

To each of these questions, ‘‘she answers yes,” and they were intro- 
duced in evidence without objection. 

The law which requires the husband to ‘‘ concur in the act or yield his 
consent in writing (C. C. 124), is intended to exclude parol proof of such 
authorization. But this Court has invariably held that answers to inter- 
rogatories, on facts and articles, are not parol evidence. 10 An. 704; Hen. 
Dig. p. 563, No. 9. 

In truth, the fact of the husband’s authorization is here more satisfac- 
torily shown; is proven by testimony of a higher nature than any mere 
writing signed by the husband could have created. For, in thus proving 
the fact, we prove in addition that the authorization was voluntary, was 
not obtained through fraud or given in error. 

Is it for the protection of the husband or the wife, of either or both, 
that the husband must concur in the act which evidences the contract of 
the wife, or yield his consent thereto in writing ? We offered them faci- 
lities of defence, which the husband’s signature, had he affixed it, would 
have precluded. The facts to be derived from a perusal of the record are, 
that Cull worked and loaned money in and about a business which he sup- 
posed was conducted for the joint account and benefit of the two Herwigs 
and their sister, Mrs. Kercheval; for it was the same business carried on 
in the same place in which their deceased father had labored and pros- 
pered. When he wanted a settlement the elder brother gives him his 
note, with the other brother and sister as sureties; the husband of the sis- 
ter standing by, advising and authorizing her to sign it, but assuring Cull 
that it was unnecessary for him to sign with his wife, because, by the 
marriage contract, there was ‘‘ to be no community, and the parties were 
to remain separate of estate of all property, and each was to have and re- 
tain the entire administration and enjoyment of their respective property.” 
Before the note matures, the elder brother obtains relief from its pay- 
ment by bankruptcy; and when Cull sues the younger brother, who, for 
years had been holding himself out to the world as full age, successfully 
pleads minority; and the sister seeks to avoid her obligation by alleging 
the want of her husband’s authorization, which she swears was in fact 
and in truth given her when she contracted. Her position is so repug- 
nant to every sense of right and justice, that we may unhesitatingly as- 
sume that it has no support in law. 

The Court is referred to the following authorities, on the matter of the 
bill of exceptions, viz : 
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Huff v. Freeman, 13 An. 262; Rachal v. Rachal, 4 An. 406; 2 An. 772, 
807, 876. 








Whitaker, Fellows & Mills, for defendants and appellanis.—Appellant, Mrs. 
Kercheval, is sued on her alleged endorsement of a note, regarding which 
there is no evidence of any written authority granted by her husband to 
endorse. The note is nota negotiable note, and appellant, by her en- 
dorsement, can only be held as an ordinary surety of the drawer. 

The only evidence of authority of any kind, is that drawn from the ~ 
answers of appellant to interrogatories on facts and articles propounded 
to her by plaintiff. 

It is submitted : 

1. That without such authority by the husband the contract is not 
binding on the wife. ©. C., Arts. 124, 128, 130, 1775, 1779, 2411. Hen. 
Dig., (new ed.) p. 866, Nos. 5, 7, 9, 13, 18, 20, 26. 

2. That the authority given by usband should be evidenced and 
established by as high kind of proo required to establish the contract 
itself; and in this case by written assent of the husband. The action is 
on a written obligation, and the essentijal proof of the consent of parties 
thereto should be found in the instrument itself, or some other written 
instrument directly referring to it. In this case the legal consent of the 
wife cannot be given by herself alone, but requires the consent of the 
husband. Hence, the perfect obligation of the wife cannot be said to 
arise on the note until the same consent be tested by the signature of 
herself and husband; her signature to establish her consent, the signature 
of the husband to show the authorization required by law, and without 
which there could be no legal, binding consent given by her. 

The very character of the authorization of the husband, required by 
law, to render valid the acts and contracts of the wife, would seem to 
require that such authorization should bein writing, even though the 
law does not specially declare that it shall be a written authorization. 
Thus Article 123 of the Civil Code declares: ‘‘The wife cannot appear 
in Court without the authority of her husband.” Has it ever been 
doubted that such authority must be evidenced by some written instra- 
ment, either by the husband appearing in the suit, or by a written 
-consent. 

C. C., Article 1779, provides that: ‘‘The incapacity of the wife is 
removed by the authorization of the husband, or, in cases provided by 
law, by that of the Judge.” 

In this Article there is no distinction made between the manner in 
which the authorization of the Judge and that of the husband is to be 
given, and can there be any question that the authorization of the Judge 
must be in writing ? 

The same Article, moreover, restricts the presumption of authorization 
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by the husband ™ *‘commercial contracts, if he permits her to trade in 
her own name.’ 

Again, in Article C. C. 2411, it is not declared positively that the 
authorization by the husband to his wife to alienate her immovable pro- 
perty shonld be in writing, yet could it be seriously urged that such 
authorization could be established by parol ? 

3. No legal evidence was offered to establish any authorization, even 
parol, by appellant’s husband. 

The answers of Mrs. Kercheval, to interrogatories on facts and articles 
propounded to her, are insufficient to prove such authorization, because 
such authorization cannot be established by the wife herself. Such 
proof would defeat the very object of the law: for if a declaration by 
the wife that she was authorized by her husband to execute a contract 
were sufficient evidence of the fact, the prohibition of the law could 
always be avoided; the simple statement or affidavit of the fact by the 
wife, could preclude the husb from the discharge of his duty, in 
refusing his authorization to such contracts as he might deem injurious 
to his wife’s interest. 

This point, it is submitted, isno longer an open question. 

As early as the case of Gorman v. Berghaus (1 Rob. R. p. 168), this 
Court, Martin, J., held that where an appeal was taken by the wife, but the 
authority or assistance of the husband does not otherwise appear than by 
a statement in the petition and bond of appeal, that the appellant is 
authorized by her husband, the appeal must be dismissed, and that this 
assistance and authority must be proved aliunde, and otherwise than under 
the hand of appellant, or her counsel. 

The same principle was declared in the cases of Gorman v. Berghaus, 2 
R. 282; Lacour v. Delamaine, 2 An. 140. 

If the statement of the wife is not to be taken as evidence of the 
authorization of the husband, the case at bar is clearly with the 
appellant. 

4. And, as if to render still more restricted the power of a married 
woman to bind herself or her separate or dotal property, by the con- 
tracting of debts, the statute was passed allowing her to contract debts, 
with the authorization of the District Judge, only when ‘the wife shall 
satisfy the Judge aforesaid that the money about to be borrowed, or debt 
contracted is solely for her separate advantage, or for her separate or dotal 
property. See Session Acts, 1855, p. 254; Rev. Statutes, p. 560. 

There is no evidence whatever that the suretyship of Mrs. Kercheval 
was for a debt incurred for her separate interest, or that she was in any 
manner benefitted by it, but the contrary. 

5. The motion of plaintiff to have the answers of the husband as against 
his wife, taken as confessed, was properly rejected by the Court on the 
unquestionable rule of law, that a husband cannot be a witness either for 


or against his wife. 
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Lapavve, J. The defendants are sued as sureties on a promissory 
note, signed by one P. F. Herwig; Mrs. 8. M. B, Kercheval, being a 
married woman, alone took this appeal. Her defence below, as well as 
before this Court, is that she was not duly authorized by her husband to 
contract the obligation ; that the authority given by her husband should 
be evidenced and established by as high kind of proof as required to 
establish the contract itself, and, in this case, by the written assent of 
the husband. 

This defendant and her husband stipulated, in their marriage contract, 
that there should be no community of acquests and gains between them, 
and they should remain separate in property. The husband was made a 
party in the suit for the purpose of authorizing his wife to defend herself, 
and being interrogated on facts and articles by plaintiff, with a view to 
prove by his answers that he had authorized his wife to sign the note as 
surety, refused and declined answering the questions; the plaintiff 
moved the Court to order the interrogatories to be taken for confessed, 
which the Court refused to do, and plaintiff took a bill of exceptions to 
the decision of the Court. We are of opinion that the Court did not err. 
The husband could not be a witness for or against his wife. OC. C. Article 
2260. 

The plaintiff, among other questions, put the following to the said wife: 

1. Was or not your husband present when you signed the note sued on? 

2. Did you or not sign the same with his authority, consent and ap- 
proval, etc.? 

These interrogatories, not being objected to, were both answered in the 
affirmative: Yes. On the trial of the case below, the interrogatories, 
together with the answers, were offered and received in evidence without 
any objection. Without passing upon the question of law, whether or 
not this authority could have been proven by parol or by interrogatories 
propounded to the wife, we are of opinion that the interrogatories having 
been propounded, answered, and offered and received in evidence, 
together with the affirmative answers, without any objection, we are 
bound to give them their full effect. 

We are of opinion that our learned brother of the District Court has 
corretly decided this case. 

The judgment is affirmed, with costs of appeal. 
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If the submission does not limit any time, the power of the arbitrators may continue in force during 
three months from the date of the submission, unless the parties agree to revoke it. 


PPEAL from the Third District Court of New Orleans, Fellowes, J. 
A. Saucier, for plaintiff. P. H. Morgan, for defendant. 


Laspavve, J. The plaintiff and appellee states in substance that he 
was overseer on the plantation of Widow Louis Labranche, in the Parish 
of St. Charles, under the management and control of said Mestayé and 
Labarre, and that a large amount of money is due him; that there are 
three bales of cotton in New Orleans, in the hands of E. Bordelois, com- 
mission merchant, upon which he has a privilege as overseer; he ob- 
tained a sequestration ; prayed that the defendants be cited, and that, 
after due proceedings, there be a judgment in his favor for the amount 
of the proceeds of said cotton. 

The defendant, Francois Mestayé, excepted to plaintiff’s demand, on 

. the ground that the parties had agreed to submit their difficulty to arbi- 
trators, by whose decision they were to be bound; and that said arbitra- 
tors had not, as yet, rendered their award; and that, until then, plaintiff 
had no right of action. This exception was properly overruled. The 
agreement to submit to arbitration was entered into on the 13th Decem- 
ber, 1864; the time for the action of the arbitrators was fixed to be within 
fifteen days from the date of the agreement, and this suit was only 
brought on the 30th December, 1864; and the exception which was filed 
on the 16th January, 1865, admits that the arbitrators had not acted. 
C. C. Article 3072. -The same defendant further excepted that this 
action cannot be maintained against him, because it is a claim against a 
succession opened in the Parish of St. Charles, and it can only be paid in 
due course of administration ; this exception was also overruled. On the 
16th May, 1865, a regular judgment by default was entered against de- 
fendants, and made final on 8th July, 1865. The defendant, Francois 
Mestayé, alone took this appeal. 

The appellee has prayed for the affirmance of the judgment. The 
defendant and appellant has not appeared in this Court to point out, if 
any, the errors of the Court below, and, by our examination of the record, 
we are satisfied that justice has been done, and that there is no reason to 
interfere with the judgment appealed from. 

The judgment of the District Court is affirmed, with costs. 
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An exception to the ruling of the Judge in rejecting the testimony of witnesses cannot be noticed, 
unless it states the grounds upon which it was rejected. 

The sale of a thing belonging to another person is null. It may give rise to damages, when the buyer 
knew not that the thing belonged to another person. 

Though the sale of the property of another be null, yet, the vendor’s subsequent acquisition of title 
vests it at once in the vendee, who cannot, afterwards, sue for a rescission. 

The thing claimed as the property of the claimant, cannot be alienated, pending the action, so as to 
prejudice his right. If judgment be rendered for him, the sale is considered asa sale of another's 
property, and does not prevent him from being put in possession by virtue of such judgment. 

Property claimed by a plaintiff cannot be alienated pending the action, so as to prejudice his rights, 
If judgment be rendered in his favor, the sale will be considered as the sale of another’s property, 
and will not prevent his being put in possession by virtue of the judgment. ‘ 

Before the institution of an action for the rescission of a sale, the party seeking relief must offer to 
place his adversary in the same situation that he was before the act of sale was passed. 

The plaintiff, in an action for rescission, must establish the loss of the whole or part of the thing sold; 
the loss must be certain—it will not suffice if it appears probable. 


The loss will be considered as certain, if a perfect outstanding title in a third person is shown to 
exist. ; 


When the judgment directs one of the parties to deliver an estate to the other, the Clerk must issue 
a writ of possession, by which the Sheriff shall be enjoined to put him in whose favor the judgment 
was rendered in possession of the estate and the appertenances belonging to it, according to the 
judgment. 

The buyer evicted from property which belonged to another, is entitled to reimbursement for all 
useful expenses made by him on the premises. 

The damages mentioned in the fourth paragraph of Article 2482, do not include counsel fees for 
bringing the action in which they are sought to be recevered. 


PPEAL from the Fourth District Court of New Orleans, Price, J. 
Buchanan & Gilmore, for plaintiff and appellant. Thos. H. Hewes, 
for defendant. 


Instxy, J. The following is the history of this case (reported in 13 
An. p. 500), which was before this Court in 1858, and thence remanded 
to the District Court for a new trial : 

At a public sale of certain batture lots, made by the city of New 
Orleans, in the year 1853, twenty-two of said lots were struck off, sepa- 
rately, to the plaintiff, the price of twenty-one of them being $3,100 
each, and that of the remaining one, $5,500. 

The lots, thus purchased by the plaintiff, comprise nearly the whole 
square embraced within Julia and St. Joseph streets, abeve and below, 
and Fulton and Front streets, in front and rear, and are numbered on 
the plan 1 to 23. 

The city subsequently transferred this property by notarial act of sale, 
to the purchaser, Thomas Hale, for the convenience of the sureties, in 
three parcels : one of which comprised six lots (2 to 7), for the sum of 
$18,600 ; another of which comprised six lots (numbered 8 to 13), for 
the sum of $18,600 ; and another of which comprised ten lots (numbered 
13 to 23), for the sum of $33,100; making the aggregate price of all the 
lots, $70,600, payable one-fifth cash, and the balance at one, two, three and 
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four years’ credit, with six per cent. interest from the day of sale ; and 
all of which .:price;( prindipal and) interest, manny paid by the 








purchaser. 

“KS thé tiie Of ‘thie ‘atiction” sale’ of thesé “lots, ‘a ney aétion “tor a 

..portion.of them, was. pending, ‘This action had, been:institnted against 

Municipality No. 2 (to whose rights’the ‘defendants have #ucceeded), by 

" dntéine é ahd Francois Remy, in the Fitth District Court of New. Orleans. 
« Bhis suit, after: a protracted litigation, was ‘finally: decided : by this 

oti at 25th February, 1856, ‘in fart ofA. & F.Remy. (See 11 


pon tat judgment wit ‘Pomession issued on the 27th May, 1856, 
al ‘by the sheruf, ¢xcouded, on, the,.19th Angust, 1856, by 
putting the Remys:in possession of the whole, or the greater portion of 
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“ Garriages, * 

The defendant, for answer, ive a castes denial, and upon this issue a 
judgment »was.irendered in: favor ‘of ‘thd ee 6 the 25th Match, 
AOBR AW awl 

From that Sead an saaeieis was taken, wh the Courtbeing of opin- 
jon, that an amended plea, offered. ‘byt the defendant, to the effect that, by 

ey notarial de i dct’ of 14th March; 1857, _ the city had had goquired a all thé right and 

: Pirin sof the Remys to the lots recovered by ‘them, which, it’ ‘tendered to 
the plaintiff aso fulfilment of its warranty, had been improperly rejected, 
7 ‘sent the’ cage back to the District ‘Court for 2 @ new. 

‘'Opon thie second ‘trial ‘of’ the ‘cause ‘in the‘ ‘District’ Court, there was 
“Gddgmenit in favor of the defendant, andthe plain Inintiff is now prosecuting 
_fhis sppeal, 

The’ main grounds of the Plaintiff's pangs, for a ‘royersal of the judg- 
“Wignt in Tavor 6} of the defondant, are, in effect : 

’ £ That the sale trom the city to ‘him ‘of the lots’ described in his peti- 
tion, is a nullity; and that his vendor could not curé ‘that’ nullity by 
‘acquiring the outstanding ‘ite Of the real | owner, afer he, the plaintiff, 
proton his rescission action, ‘to have™ ‘the ‘nullity indicially 

“HE 'TMat the nullity invoked is not réstricted, in its effect, to thé lots 
‘actually recovered by the owners of them; but, as the eviction from these 
“aofedts the ‘object ‘of the whole purchase, he is entitled to’ claim the 

Ybscission OE hd Ailes Of all the lots purchased by him. 
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grantor from setting up an after-acquired title against the grantee ; for it 
is a perpetually operating covenant, and as estoppels ought to be recipro- 
cal, equity requires that both parties should be bound reciprocally, 
Greenleaf on Evidence, vol. 1, 3 24. 

But no decision of our own Courts has been pointed out to us, nor are 
we aware of any, wherein the question was directly presented, as it is in 
this case, in which the sale of another’s property was maintained, when . 
the vendor had acquired the real title, after the institution, by the pur- 
chaser, of the rescissory action to annul the sale on that account. Under 
our law, differing in this respect from the Roman law, which only imposed 
on the sellér the obligation of procuring for the purchaser the undis- 
turbed possession of the thing ‘‘la libre possession de la chose,” the 
contract of sale is a direct and immediate transfer of the property sold, 
‘la translation immédiate et directe de la propriété vendue,” and hence, 
as Marcadé observes, ‘“‘aujourd’hui que vendre c’est opérer immédiate- 
ment la translation de propriété, il est clair que, par la force méme des 
choses, je ne puis pas vendre ce qui ne m’appartient pas; ce dont je n’ai 
pas la propriété, puisqu’on ne saurait transmettre aun autre le droit 
qu’on n’a pas soi-méme.” ‘*Nemo plus juris ad alium transferré potest 
quam ipse haberet.” ‘‘La vente de la chose d’autrui est donc nulle au- 
jourd’hui, nulla est venditio; il n’y a pas de vente; il y a un acte qui pré- 
sente les apparences d’une vente, mais qui n’en est pas une, * * * * * * 
Cette vegte purement apparente est dome sans réalité juridique, etson 
inexistence légale peut étre opposée sans difficulté, tant par le vrai pro- 
priétaire contre l’acheteur, que par celui-ci contre le vendeur.” 

Article 2427 of our Civil Code corresponds verbatim with Article 1599 
of the Napoleon Code, and hence the decisions of the tribunals of France 
and the dicta of able commentators, which tend to expound the corre- 
sponding Article of the French Code, may very properly be resorted to, 
to aid us in ascertaining the full import of our own Article. 

Zacharis, a German writer of great celebrity, thinks that, upon prin- 
ciple, the seller of a thing belonging to another, has no right to deprive 
his vendee of his action of nullity by purchasing the adverse title, even 
before the latter should have brought such an action. 

Marcadé does not admit the correctness of this doctrine to the same 
extent as is contended for it by Zacharis; but he distinctly admits and 
advocates the doctrine, that no purchase made by a seller can have the 
effect of defeating the purchaser’s action of nullity instituted before such 
purchase. He examines the question with his usual masterly ability and 
logical acumen. We transcribe his argument in his own words: 

** L’acquisition de la propriété par le vendeur n’empéche plus l’acheteur 
de faire proclamer la nullité, quand son action en nullité éait déja inten- 
iée au moment ou cette acquisition est faite. C’est évident, puisque, 
Y’acheteur n’étant pas encore devenu propriétaire au moment oi il a 
intenté son action en nullité, et prouvant par cette action qu’il entend 
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répudier tous les effets que la convention pourrait avoir, la propriété ne 
saurait lui étre acquise ultérieurement; on ne devient. pas propriétaire 
malgré soi. Le fait, par l’acheteur, d’intenter l’action en nullité, empéche 

- done la propriété, que le vendeur acquiert ensuite, de passer de la tete de 
celui-ci sur la sienne, et la vente reste dés lors nulle, comme elle l’était 
ab initio.” 

Again, still commenting on Article 1599 (our Article 2427), the same 
author says: 

‘‘De méme que l’acheteur ne peut plus agir en nullité quand son ven- 
deur acquiert la propriété de la chose avant l’action intentée, de méme il 
ne le peut plus et la vente devient valable, quand le vrai propriétaire vient 
ratifier l’acte. Mais, ici, encore, il faut que la ratification préctde l’action 
de l’acheteur, sans quoi celui-ci resterait libre, comme ci-dessus, de faire 
proclamer la nullité. En effet, tant que l’acheteur, qu'il sache ou qu'il 
ignore que la chose est @ autrui, n’invoque pas la nullité de l’acte, il 
entend donc conserver la chose et en avoir la propriété, d’ou la consé- 
quence que, quand le vrai propriétaire vient déclarer qu’il ratifie l’acte et 
cede sa propriété a l’acheteur, il y a concours des deux volontés, et la 
propricté se trouve ainsi transmise au possesseur & partir de ce mo- , 
ment, * * * * * * Mais quand le propriétaire ne vient ratifier qu’aprés 
l’action en nullité déja intentée par l’acheteur, cet acheteur n’ayant plus 
la volonté de conserver la chose, au moment oi le propriétaire manifeste ' 
celle do la lui attribuer, le concours des volontés n’existe plus et la ratifi- 
cation reste sans effet.” 

Troplong partakes of the same opinion as that expressed by Marcadé; 
he says (De la Vente, No. 236): ‘‘On doit méme décider que si avant que 
la nullité de la vente soit demandée, la propriété vient & se consolider sur la 
téte du vendeur, soit parcequ’il a acheté la chose, soit parcequ’il en a 
hérité du véritable propriétaire, la vente se trouve validée.” And in sup- 
port of this doctrine we find Delvincourt (vol. 3, p. 181), Duranton (16, p. 
179), Troplong (No. 236), Duvergier (1, 219), and several decisions of the 
French Courts, expressing the same opinions; and in a note (vol. 2, page 
502, Zacharis, Cours de Droit Civil Francais) that author observes: ‘‘ Les 
auteurs et la jurisprudence s’accordent & reconnaitre ce principe, toute- 
fois avec la restriction que la demande ou |’exception de nullité proposée 
par l’acheteur devrait étre rejetée si des avant l’époque a laquelle la 
demande a été introduite ou l'exception opposée, le vendeur était devenu 
propriétaire de la chose vendue.” 

And in the matter of Jourdan v. Lecourt, the Court of Cassation, 1856, 
vol. 2, p. 209, decides: ‘Que l’acquéreur de la chose d’autrui ne peut 
plus demander la nullité de la vente lorsque cette vente a été, avant toute 
action de sa part, ratifiée par le propriétaire.” 

The doctrine of Marcadé, and of the other commentators, and of the 
tribunals of France, the plaintiff applies thus to this case: 

The city sold to Hale the property of the Remys. That sale was null; 
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itconveyed no right to the purchaser.» The.dity, subsequently however, ; 
bought the Remy title... That purchase would liave enured to the benefit. , 
of Hale; had Hale not manifested his {intention by an action of nullity, 
to: tefase 10 Hiecome. “ owners ; ee eee the |, 
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obstacle te the proceeding of the, Remys.ageinst the city. 

It was out of the power of the city, by the aid of‘ thé Remys, to, sunken , 
2 ,comtrack for the:plaintiff against: his. will,.on, thie, 14th | March, 1857, 
which should be valid and binding upon him, and should heen piave 4 
of 'the-void dontract of the 15th March, 1853. \ 

“Por, ds Marcadé, in, further ‘demonstration of his doctrine; anys, there 
was no:edntfact at all ‘for the land recovered by the: Remys, until thb con- | 
tractiby which: they themsetves vgold, and that: odntract: nial hook! effect. 
rom the »moment\ilawas:mada: ('''° ') +>’ Vy vrtobero'l (t 

o*Notis. disbné,’says Marcadé, iitibaitiealbpdiasieaaniden tines bien évi- ° 
dent que.ce n’dst ‘pase une ratification propramenht dite, venant cinfirmer | 
Vacte: et. envassurer Veflet rétroactioement.&.compter du jour mime de sa 
dates:pn ne fieut pas copfirmér:'une vente: légatement inexistante., Le : 
second ‘acto :n'esb dorc,' sous le nom impropre de ratification, qud la ces- . 
sion méthe'da'id chosd, et c'est a: partir de ba date, Sons shoune rétroac- ; 
tivité, que l’acheteur est propriétaire.” ‘_. 

“Thé defendazid, however contends, that the plaintiff cannot metatatn 
his rescissory)aetion; beeanse:no1jadgment was. ever rendered in favor of 
the Remys against ‘him; ‘and ‘he ebuld not have teén evicted: from’ the . 
property under the judgment against the city, until he was made a party 
to it, tnd ‘there nid: been’ a judgment against him for its delivery; and 
because the sale: from thé Remys to the se pose es Hale in his title 
tollund ysossewidn GF thepropierty: 2 3. 5k. of Eloa Wis cil” 
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> Fhe appellee directs: our attention tes bill of ‘exceptions to theruling 
.vof the District Judge, rejecting the testimony of ‘two witnesses offeted ‘by 
him on the trial of the edse.- ‘Chie pill hasbeen already fpassed upon: by 
this Court on the ‘first appeal; andj as ‘was properly observed if megaaid,.to 
‘it: ‘We cannot notice it, becausd it does not contain the gtouhds sipen 
: which the testimony: was rejected) and ‘we yhavernpymeans.of judging 
‘, correctly of pating of apg <a yeh a Bouadffe vv. Milt, 
201 Ami.B57.0e yl. > soitee on aad aseaderng ord 
By the textual puihieadnaniliie ni-alienation.tef the dling blaimtd 
ag the ‘préperty of \ancther, ean (be made, penthingi the petionisaca to 
“sprejndice his right... (If juflgment be. (rendered) féri hia the adlesi can- 
! sidered as e saleiof another person's propefty; and ddes.mot! preva iihim 
from being put in. possession ;by virtue, of suck: judgment-(Astighe 2428, 
- ©.iG.)5 anidié-was! not needssary’ to makd Hele @ party.tethediomy anit. 
'‘Kokn'ebak.vi Byrhe, 20: Roby Elk. too) &) yeivcreneort onoggrg Inter yor 
Ini the ase of -McDondlt-+.,\Vaughn (idl Am, '71%) thé Courtiowe think, 
: laid down the'true doctrine'as:to ‘what corstituted ini law; a) justification 
‘on the-partof the purchaserof property tofésért to tlienegtissory:action. 
Theat case was analogous: to this iene, and: says.the Coutt-thefain ;io4tNo 
s active disturbance is shown’ to. have occurred: in«thiéicadey norcwas.Jit 
‘ necessary: it suffices for the plaintiff. to establish;the dss af the>wholeor 
“g@:parbof the! thing sold; ° This 16s¢ tnnst,! Peseta say i 
o suffice'that it appears probable.” | - & 
: The! loss would “be éertainy ifi custabadidinitens liinexiitedarnda 
_ such a title to the property sold..to Hale, the icityiknew ‘was that? efithe 
© Bermys. . But, we are satisfied, however, that, the eviétion ofcthe plainfiff 
from tae four lots of ground recovered by the Remys, is fully) $irovéd; 
: and thit-the tity, having! adknowledgéd that fact in the noteriahactéf the 
- hth Marth, 1857, iantaceviey ectppnatromn|iphateyiang dh @, neatnyse 
and! 683} ' Bissell: v.« rwin, 16 La;:09.-. 7 003,23 far ¢ 
The:view we; take, moregand to the plaintitt, right iauaiuaintinee> 
| cigsory, action, notwithstanding the purchase pf.the city. of theacilete fram 
: the Remys, for the _puxpose of, quieting, therete the pleimtiff's: titlb cand 
possession, ‘is .adopted; after. considering .maturely the i neasong. dtr: the 
- distinction -drawa, byithe: commentators of; tha Brengh: Gade, andthe 
‘tribunals of France-as: ta: the: effect of .snch,an. action, instituted bgfere 
’ and,one instituted Penne ee 
nn oman ia Dineeny info In eegerttO hod eddy poltsire 
It differs from-the. opinion intimated ,by-thia-Gaurt on, therfspt triad of 
this case, but-the . question, was. not then, as it is.now, presenteth leaza 
final solution, and did net undergo #.thoroughiexamination. :.::): ow’! 
IL. The lotsof ground were adjudicated to'the: ‘plaintiff ati the :aotion 
sale, separately and: for # distinct price for each Jet, os:.mppeare: hy the 
' prones-verbal of the auctioneer, |, The -edjudication;, was; the completion 
of the sale and,/ha,' rather than: the: adtariak trenster,.detemmained she 
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nature and extent of the warranty. For the convenience of the parties, 
the lots were in the notarial act transferred not separately but collectively, 
in parcels, and for aggregate prices, but the sale, nevertheless, purported 
to be made pursuant to, and on the terms and conditions of the public 
sale and adjudication, which was its basis. The Court, on the first appeal 
of this case, very properly held that the sale of the lots was the sale of a 
number of independent things, giving a right of warranty as to each, and 
the purchaser has no action of rescission, except for such lots as have 
been deprived of their proportions by eviction. 

For the very satisfactory reasons which the Court assigned, the rescis- 
sory action of the plaintiff must be restricted to the lots Nos. 20, 21, 22 
and 23. The land recovered by the Remys, in their petitory action against 
the city, crosses the square in which the plaintiff's lot lie, diagonally in 
such a manner as to leave of lot No. 23 only a small triangle, unfit for 
any useful purpose, measuring 46 feet, 1 inch on St. Joseph street, by 13 
feet 1 inch and five lines on Front street, taking the whole of lot No. 22; 
the whole front of lot No. 21 on Front street, and one foot of its front on 
Fulton street, and from lot No. 20, taking five feet of the front on Front 
street, and one foot of its front on Fulton street. These lots, including 
the most valuable one, are either entirely taken away or cut up in such a 
manner as to destroy their market value. No portion of lot No. 22 
remains, and the parts of lots Nos. 20, 21 and 23, recovered by the Remys 
are of such consequence, relatively to the remaining portions, that the 
buyer, it must be supposed, would not have purchased them, without the 
parts from which he is evicted. The sales of these four lots must, there- 
fore, be rescinded. See Articles 2427 and 2428,,C. ©. MHallv. Nevill, 3 
An. 827. 

The aggregate price of the adjudications of these four lots, was fourteen 
thousand eight hundred dollars, that is to say $3,100 each for three of the 
lots, and $5,500 for the remaining one. Of this amount ($14,800) the 
purchaser, Hale, had paid previous to the 19th August, 1856, eleven 
thousand eight hundred and forty dollars. On the 15th March, 1857, he paid 
the last instalment of two thousand nine hundred and sixty dollars; and he is 
entitled to judgment for this total amount of fourteen thousand eight 
hundred dollars ($14,800) with interest thereon till final payment, at the 
rate of five per cent. per annum, from the nineteenth day of August, in 
the year one thousand eight hundred and fifty-six, the date of the actual 
eviction bythe Sheriff. On the sum of eleven thousand eight hundred and 
forty dollars, and on two thousand nine hundred and sixty dollars, from 
the nineteenth day of August, eighteen hundred and fifty-seven. 

Two items remain to be disposed of; the bill paid by Hale for the 
paving of the sidewalks, etc., in front of the lots 20, 21, 22 and 23. Also 
the State and city taxes, paid by him on the said lots. 

The buyer evicted from property, which belonged to another, is entitled 
to reimbursement for all useful expenses made by him on the premises. 
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9485 0. 0. Laiser v. Genares, 10 An. 178. Pothier Contrat de Propriété; 
and for the reasons, entirely satisfactory to us given on the first trial of 
the case in this Court; the city is. legally bound for the pavement and 
gutters in front of the four lots above described. 

The total amount of the paving-bills in front of the twenty-two lots, was 
three thousand eight hundred and forty-seven dollars and forty-seven cents, and 
the proportion thereof, at the rates charged, is thirteen hundred and two 
dollars and thirty-two cents, and for this last named sum, also, with in- 
terest thereon at the rate of five per cent. per annum, from the 19th 
of August, 1856, the plaintiff must also have judgment against the 
defendants. See 13 An. 502. 

We think that the plaintiff is not entitled to the reimbursement of 
taxes paid by him on the four lots, in 1854, 1855 and 1856. The reasons 
already assigned for reaching this conclusion are satisfactory to us. 

A claim was also set up for counsel’s fees, which however, does not 
seem to be insisted on, on the present trial of the case. ‘In any event, 
we do not think that the plaintiff is legally sustained in urging such a 
claim. This Court (in 13 An. 502) said: ‘‘On a reconsideration of the 
question, we think that the damages mentioned in the fourth paragraph 
of Article 2482 do not include counsel fees for bringing the action in 
which they are sought to be recovered. We are satisfied with the reason- 
_ ing of the Court in the case of Melancon’s Heirs vy. Robechaud’s Heirs, 19 
La. 357.” 

The judgment of the lower Court must be reversed. 

It is therefore ordered, adjudged and decreed, that the judgment of 
the Court below be annulled, avoided and reversed, and proceeding to 
give such judgment as should have been rendered by the said Court : 

It is further ordered, adjudged and decreed, that the sale and adjudi- 
cation of the four lots of ground, purchased on the 15th March, 1853, by 





the plaintiff, Thomas Hale, from Municipality No. 2 (now the First Dis- © 


trict of the city of New Orleans), the said lots situate and being on the 
batture, in the square bounded by Front, Julia, Fulton and St. Joseph 
streets, being designated on the plan of J. A. Beard, dated 12th June, 
1852, deposited among the archives of H. B. Cenas, notary public, as the 
lots numbered twenty (20), twenty-one (21), twenty-two (22) and twenty- 
three (23), measuring, each of them, 23 feet 3 inches and 1 line, on Front 
street, being the same lots described in the auctioneer’s procés-verbal, 
dated 15th May, 1853, and in the notarial transfor from the city of New 
Orleans to Thomas Hale, on the 3lst March, 1853, be, and the sale and 
adjudication of the said four lots of ground are hereby, cancelled and 
rescinded. * 

It is further ordered, adjudged and decreed, that the plaintiff, Thomas 
Hale, do recover from and have judgment against the defendant, the city 
of New Orleans, for the sum of fourteen thousand eight hundred dollars, 
22 
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with interest thereon till paid, at the rate of five per cent. per aun 

from the nineteenth day of August, eighteen hundred and ftty-sis, op 

the sum of eleven thousand eight hundred and forty dollars, and 4 

interest on the sum of two thousand nine hundred and sixty dollars, f 
the twenty-fifth day of March, eighteen hundred and fifty-seven. 

It is further ordered, adjudged and decreed, that the said plaintif, 

Thomas Hale, do recover from and have judgment against the d lp 

the City of New Orleans, for the further sum of thirteen hundred aaj | - 

two dollars and thirty-two cents, with interest thereon, at the rate of fiy, i 
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per cent. per annum, from the nineteenth day of August, eighteen hund. 
red and fifty-six. 

It is farther ordered, adjudged and decreed, that the plaintiff's claim 
for taxes and counsel’s fees be rejected, and that the sale and adjudication 
of the remaining eighieen lots of ground be and the same is hereby 
maintained. I 

It is further ordered, adjudged and decreed, that the defendant and | , 
appellee pay all the costs in both Courts. 

| 





J. H. Jomxston’s Exxcutor v. Saernerp Brown. ‘ 


No provision of law can be found requiring the plaintiff in a partition suit to make creditors, why 
hold mortgages on the property, parties to the proceedings. 
The agent of a partnership is not an agent of the partners individually. 


PPEAL from the Second District Court of New Orleans, Thomas, a 
Eimore & King, for 0. E. Alter. T. S. McCay, for Brown. 


Durant & Hornor, for plaintiffs.—The reasons assigned by the Judge of — 
the lower Court for his judgment are ample, and come fully up to the 
standard required by the Article 76 of the Constitution of Louisiana of 
1864, which is a repetition of the clause found in all our constitutions — 
since 1812. The judgment contains the reasons upon which it is founded, 
as the Constitution requires. The Judge says that he had heard the evi- — 
dence and arguments, and therefore gave judgment. If it can be asserted © 
that evidence and argument are not reasons for a judgment, then what 
can be held to be such ? ’ 

The language used is precisely equivalent to saying that the law and — 
the evidence were in favor of the plaintiff's demand, which are not only — 
sufficient, but are, indeed, the best reasons fora judgment. Allen v. Pey- — 

favin, 10 L. R. 42. Morgan v. Police Jury, 11L. R. 162. ; 

But it is doubtful, moreover, whether in this case it was necessary to — 
assign any other reason than the default, or rather the default itself, with 
the evidence, constituted a sufficient reason for the confirmation. See 0. 
P. Art. 360, and Heinken v. Farmer, 3 Rob. 155. 

But, whether this be the case or not, the reasons that the Judge heard 
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evidence and the argument are clearly sufficient. 
No provision of law can be found requiring the plaintiff in a partition 
to make creditors, who hold mortgages on the property, parties to 
al proceedings. Indeed in most instances, it is impossible to know who 
, fe creditors are ; as the notes which the mortgage secures generally pass 
m | gonce out of the possession of the mortgagee in the notarial act, who, 
| jn many cases, is a mere nominal party. 
if, | As the mortgage is only a right granted by law to the creditor, on the 
nt, of the debtor (L. ©. Art. 3245), and ‘‘as, by our laws, the pos- . 
nd | ggion and title of property subject to mortgage, conventional, legal or 
ve | indicial, remain in the debtor,” (see L. OC. 3374, and Conrad v. Prieur, 5 
id. 
im 
on 
by 
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| fob. 49,) it follows that, on principle, there can be no necessity for mak- 
ing mortgage creditors parties to a partition suit, We know that nothing 
of the kind is called for by the practice of our courts, and that no autho- 
| sity whatever is invoked or can be found sustaining any such position. 
The second point of the respondent is not a legal objection, but a mere 
begging the question. It is no valid objection to the executor that he is 
gdeavoring to erase the mortgages after the probate sale; for, if the sale 
has the effect of transferring to the purchaser the property free of mort- 
gage, then it is the duty of the executor to erase the-mortgages, and it is 
jn vain to object to him that he is doing his duty; ‘‘by the effect of the 
licitation, the moment the adjudication is made, the former proprietor is 
considered in law as never having had any title to the property, but only 
w | aright to his share of the price. See Parker v. Depeyster, 18 L. R. 
851. 
the case is similar with mortgage creditors of the proprietor. 
a The third point made by the respondent is one on which, we think, he 
cannot be heard. 
Courts of Probate proceed in rem, and their action is binding on all 
f | the world. 
8 The dative testamentary executor was bound, for he is a mere adminis- 
{ | trator acting for creditors, immediately after his appointment, to sue for 
apartition. See L. O. Art. 1128. 
' “Oauses of nullity which precede the decree of the Court, ordering 
* | the land to be sold for the payment of the debts of the succession, are in- 
| | sufficient under our jurisprudence, as settled in the case of Mitchell’s Heirs 
+ 1 y. Michell’s Curator, 11 L. BR. 156, and Lalme’s Heirs v. Moreau, 18 L. RB. 
} 41, to annul the sale made by the order of the Court. They are irregu- 
lg larities, which do not render the decree of the Court, and the sale under 
} it, null and void. The Court had jurisdiction, and its decree protects the 
' } purchaser, although he was the administrator and one of the heirs at law, 
| inthe absence of any charge or proof of fraud against him.” Succession 
4 ¢ John Gurney, 14 An. 622 and 623. 
‘The fourth ground of objection assigned by Davis, in the Court below, 
9 iio vague as scarcely to afford subject of debate. 
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The judicial sale of the property was made by the sheriff for cash, as 
the judgment of the Court directed. It was duly advertised. 

There is no law which requires the property to bring the appraised 
value, where there are no minors interested. See Gilmore v. Gilmore, 9 
An. p. 205, 

This was a judicial sale, in which the doctrine of lesion has no applica- 
bility. L. ©. Arts, 1863 and 2572. See also the case, Hache v. Ayrand, 
14 An. 179, 

But take the whole of the objections of Davis, from beginning to end, 
and we submit that they cannot be heard on a rule to erase mortgages ; 
they could only be the subject of a direct action to set aside the judg- 
ments and orders by which the property was finally converted into cash ; 
and even in such an action they could not prevail. See Gilmore v. Menard 
et al, 9 An, 212. See Finlay v. Babin, 12 An. 236, 








E. A. Bradford, for Davis, appellanit,—The counsel for Brown, and 
also the counsel for Davis, ex abundante cauteli, filed assignments of 
error. The counsel for the executor in their printed brief on file, affect 
to think the whole controversy confined to the points made in those as- 
signments of error. 

The Court will perceive that the certificate of the Clerk shows that the 
record is a full and complete transcript of all the evidence, documents and 
proceedings in the case. 

The appellants may call the attention of the Court to any illegality in 
those proceedings without an assignment of errors. See case of Mills 
Judson, decided April 23d, 1866. Not v. Brander, 14 L. R. 368. 

By the will of the deceased, G. W. Johnson and David C. Schanks were 
made universal legatees, and the seizin of the property expressly given 
to them. 

The effect of this seizin was to give them the possession of the pro- 
perty, and the appointment of the dative testamentary executor did not 
divest them of the possession of the real estate. C. C. 934, 1692, 1653; 4 
Toullier, p. 94, 3 82. 

A dative testamentary executor, without seizin, has not the right to 
bring a suit for the partition of real estate, in which the succession may 
be interested. See O. C. 1233, 1232 et seq.; CO. P. Article 123; 5 Toullier 
p. 541. et seq.; 3 588, 590, 591; Savage v. Williams, 15 A. R. 250; Succes- 
sion of Dupuy, 4 A. R. 571; Succession of Bowles, 3 R. R. 35, 37; Michel’s 
Heirs v. Curator, 11 L. RB. 156. 

In opposition to these authorities the counsel for the executor rely 
upon Articles O. C, 1663, 1128. These Articles are not applicable to the 
case at bar. 

ist. The Article 1663, hy its express terms applies only where the pro- 
perty is sold to pay debts. 

24. The Article 1128 applies only to property held in community or 




















NEW ORLEANS, MAY, 1866. 883 
J. H. Johnston’s Executor v. Shepherd Brown. 


partnership. Now, the property in question was not held either in com- 
munity or partnership. There can be no partnership in real estate. 
Besides, the object of the partition suit mentioned in OC. O. 1128, is to 
ascertain the part belonging to the succession. This was not necessary in 
reference to the property in question, because that part was accurately set 
forth in the title. Where there is a community interest or partnership to 
be settled, it may be very important to the succession that the part be- 
longing to the deceased should be ascertained. Notso where the interest 
in real estate is shown distinctly by the title. 

The order of sale, the Sheriff’s return, and the deed of sale, as also 
testimony of Deputy Sheriff, show, beyond question, that the sale was 
made to effect a partition, and not to pay debts. The fact that the 
proceeds of the sale might subsequently be applied in the hands of the 
executor to the payment of debts, did not change the character of the 
sale. If the property had been sold to pay debts it must have brought 
two-thirds of its appraised value. : 

Carter v. McManus, 15 A. R. 641; Valdere v. Dodd, 10 R. R. 396; 10 R. 
R. 457; 13 L. R. 296; 7 L. R. 312; 11 BR. R. 508. 

The fact that no regard was paid to the appraisement in making the 
sale, shows it was not a sale to pay debts. The Articles of the O. O. 
referred to by counsel for executor have therefore no relation to the case. 

The counsel for executor justify the sale to effect the partition without 
appraisement, upon the plea of necessity. Thecase of Savage v. Wilkams, 
15 A. R. 250, is conclusive against the existence of any such necessity. 
For very cogent reasons the Court decide in that case that the property 
ought not to have been sold in block. The heirs could not protect them- 
selves in such a sale, without bidding for the whole property. The same 
remark applies with equal force to the mortgage creditors as well as heirs 
in the case before the Court. They could not protect themselves in the 
sale in block, without becoming bound to pay in cash into the Sheriff's 
hands the portion belonging to Shepherd Brown’s interest. This, it 
might have been, they were not able to do, and their interests in conse- 
quence sacrificed. 

But even if the dative testamentary executor had the right, under the 
circumstances of this case, to bring the suit for partition, still it was 
necessary that these proceedings should have been conducted contradic- 
torily with the attorney for the absent heirs and the mortgage creditors. 
This is true, both with regard to the order of sale to pay debts applied © 
for by the executor, as well as to the proceedings conducted specially in 
reference to the partition. Succession of Bowles, 3 R. R. 35, 37; French, 
Executor, v. Prieur, 6 R. R. 299; Michel's Heirs vy. Curator, 11 L. R. 156; 
Elliott v. Labarre, 2 L. R. 328; Savage v. Williams, 15 A. R. 250; 0. O. 
1157, 1204 et seq.; O. C., 1662, 1664; Acts 1817, p. 186 31. 

6 R. BR. p. 302, the Court says: ‘In 3d Robinson we held that an 
executor could not sell the property confided to his charge without notice 
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to the heirs, as it might be their interest to furnish him with money to 
pay the debts and legacies, and thus prevent a sale. Mortgage creditors 
have by law certain rights secured to them, in relation to the sale of 
property belonging to successions, and it would seem but just that they 
should have some notice of an application to sell that on which their lien 
exists, and thereby to discharge it.” 

In the case before the Court, the mortgage creditors complain that ‘not 
only their mortgages on the property of the succession, but also their 
mortgages against the property of Shepherd Brown, have been destroyed 
by these proceedings of the executor. 

We think the list of authorities above referred to conclusive upon the 
point. The statutory provisions cited have never been repealed. The 
decisions referred to have never been overruled. The most that can be 
urged to the contrary is, that in some extreme cases, amongst many other 
sufficient reasons for their judgments, the Court decided that orders of 
sale in succession cases could not be attacked collaterally. We do not 
attack these proceedings collaterally. We attack them in the very case 
in which they occurred, directly, and by appeal from the very orders 
themselves. 

Service of petition and citation in the partition suit was not made upon 
the defendant in person, but upon Bourke, an alleged agent. There is 
no sufficient proof of the agency. 

The power to represent the principal in actions is not one of adminis- 
tration, and must be express and special. CO. C. 2966; 9 L. R. 78; 10 L. 
R. 598; 4 A. R. 61; 5 A. R. 218; 6 A. R. 562, 551. 

Knowledge of the pendency of a suit not sufficient to bind a party. 
There must be service of citation or waiver of it. 2L. R. 172; 4 L. R. 
154; 13 L. RB. 11; 6R. BR. 9; 3 A. BR. 9; 8 N.S. 147; Augusta Insurance 
Company v. Packwood, 9 A. R. 85. 

The Sheriff's return on citation is not proof of the agency of the person 
on whom it was served. Jacobs v. Sartorius, 3 A. R. 9; New Orleans v. 
Christ Church, 3 A. R. 453; Mechanics’ Bank vy. Walton, 7 R. R. 451; Fortier 
v. Fidti, 17L. B. 687; Ridge v. Alter, 14 A. R. 866. 

The only other evidence of the agency of Bourke is an entry, and the 
testimony of Bourke. 

The entry on the minutes of evidence, is as follows: ‘‘ Counsel for 
plaintiff offers in evidence the record of the succession of Shepherd 
Brown, and also the power of attorney from Shepherd Brown to R. A. 

| Bourke.” 
| This power of attorney is nowhere to be fouud in the record. In fact, 
/ no such power of attorney, we are informed, existed. There is no 
evidence that any such power of attorney was ever filed in the case. 
| There is no suggestion of any diminution of the record. The Court, 
) therefore, is bound to presume that no such power of attorney was 
| | produced on the trial, especially as the certificate of the Clerk states that 
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*the record contains all the documents filed in the case. Itis evident that 
the counsel, in an exparte proceeding got the Olerk to make the entry, 
under the expectation that they might subsequently find such a power 


of attorney. Not being able to produce the power of attorney, the entry 
in the minutes is no evidence whatever of agency. 


Bourke, says: ‘‘I have a power of attorney of Rotchford, Brown & 
Co., which I produce in Court. The members or partners all concurred 
in said instrument.” This power of attorney was not filed, and is not to 
be found in the record. It is evident from the language of the witness 
that this was a power from the commercial firm of Rotchford, Brown & 
Co., and related solely to the business of the firm. It conferred no power 
on Bourke to represent the private interests of Shepherd Brown in suits 
for the partition of real estate; a species of property which cannot be 
held in commercial partnership. The whole proceedings based on the 
service of citation upon Bourke, must therefore tumble to the ground. 

The judgment ordering the partition and sale of the Union street 
property was a judgment by default. Guidny v. Guidny, 16 L. BR. 157. 
It must be served in same manner as citation Brown vy. Trent, 12 L. R. 
600. 

Article 1843, p. 40, of Acts, only dispenses with notice where the de- 
fendant has answered, leaving the law as it stood before in relation to 
judgments by default. CO. P. Article 624. . 

The judgment ordering the sale and partition was appealable. 

The Union street property could not have been legally sold under this 
judgment. We shall hereafter show that this property was not sold under 
that judgment, but under a subsequent order which did not authorize its 
sale. 

The judgment above referred to ordered the experts to be appointed 
to partition the batture property in kind. The experts appointed were 
never sworn. Ree. p. 33. ©. P. Article 448, O. 0. 3078. 2N. 5.8" 

This omission is a fatal objection to the validity of their report. 

A rule was taken to homologate the report of experts and to sell the 
property in block. On the trial of the rule, the counsel for executor 
introduced Vienne as a witness. Vienne swore the property could not 
be divided in kind. 

Bergstede, a witness, had previously sworn this batture property could 
be divided in kind. 

- Isis submitted that, upon this evidence, the Judge was not warranted 
in ordering the sale in block. O. O. 1261. 

Defective as these proceedings were, the rule to homologate the report 
of the experts, and to sell the property in block, was tried ex parte, with- 
out any notice whatever to Shepherd Brown, the defendant. ‘There was 
not even a shadow of notice t Bourke, the pretended agent. 

Rec. p. 38, will be found the order of Court directing the notice to 
be given. 
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At page 40, it will be found that the rule was tried without this notice 
having been given, and in the absence of the defendant. This certainly 
is enough to establish the nullity of the subsequent judgment. 

Numerous and serious as are the points already urged against the vali- 
dity of the proceedings which led to the sale, we shall proceed to call the 
attention of the Court to other irregularities, more fatal if possible than 
those already adduced. ‘ 

1, The judgment on the rule for the sale of the batture property was 
obtained without notice of the trial to the defendant, and in his absence. 

2. The judgment thus rendered was one by default and could not be 
executed without notice of judgment being served upon defendant. See 
authorities before cited. There was no such notice served upon the 
defendant. Everything done under an execution unlawfully issued 
is void. Holmes v. Henken, 6 R. BR. 51. 











3. This judgment could not be legally executed by the Sheriff without 


an order from the Clerk of the Court, signed by him, and sealed with the 
seal of the Court. O, P. Arts. 625, 626. In this case no such order was 
issued by the Clerk, but the Sheriff made the sale upon a mere copy of 
the judgment handed to him, we know not by whom. 

4, Five days after the judgment was signed, the Sheriff proceeded to 
execute the judgment, The executor did not wait for the lapse of the 
ten days provided by law. O. P. 624. The defendant has never waived 
this objection. 


Howrw, J. W. R. Crane, having been appointed dative testamentary 
executor of J. H. Johnston, deceased, instituted this suit against Shep- 
herd Brown to effect a partitition of certain real estate owned jointly by 
said Brown and Johnston, and had service made upon R. A. Bourke, as 
the attorney in fact of defendant, who was then absent. 

Default was taken, and upon the subsequent procuration of evidence, 
the District Court ordered the property to be sold ‘‘in order to effect the 
partition.” The sale was made for cash, and a rule was then taken by 
the exeeutor on the Recorder of Mortgages and the mortgagees to erase 
the mortgages existing on said property, which being made absolute, 
several of the mortgagees and the defendant appealedtherefrom and also 
from the judgments decreeing the sale. 

Among the various grounds urged for the reversal of said decrees, wo 
. think it necessary to notice one only, which is fatal, to wit: the want of 
citation to defendant. 

The power of attorney, introduced in evidence by plaintiff, to establish 
Bourke’s authority to represent Brown in this action, is one from the com- 
mercial firm of Rotchford, Brown & Co., composed of Philip Rotchford, 
Shepherd Brown, the defendant, and Joseph H. Johnston, the deceased, 
and constitutes Bourke the agent of said firm, but not of the individual 
members. We can find nothing in it authorizing him to represent any 
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one of the persons composing the firm in relation to their separate indi- 

vidual interests. The agent of a partnership is not an agent of the part- 

ners individually. Under the act of procuration before us, Bourke could 








not transfer the interest of one of the partners in the real estate owned © 


jointly by them to another partner; for under it he represents one as 
much as another, and he cannot combine in himself the character of ven- 
dor and vendee. And, besides, the firm being dissolved by the death of 
Johnston, and the mandate being thus terminated as to the firm, it can 
not retain vigor as to either of the surviving members, _, 

We think it clear that Bourke is without authority to represent Brown 
in this action, and that, consequently, all the proceedings based on the 
citation to him, as the agent of Brown, are null. 

When there is an utter absence of legal service, the case will be 
remanded. 3 A. 453. 

It is therefore ordered that the several judgments appealed from herein 
be annulled, and that the petition be dismissed; the plaintiff, as executor, 
paying the costs of both Courts, his right of action, if any he have, being 
reserved. 





Succession or GEorGE ALEXANDER. 


It is a presumption of the law, that every species of property found in a person's possession at his 
death belongs to his succession. 

Papers registered in the Custom-House at New Orleans when under the control of the so-called Con 
federate States Government, have no legal entity, and copies are not evidence for any purpose in 
our Courts. 

Where documents are received without objection, although illegal, they will be taken as evidence, but 
it will not be entitled to much weight. 


PPEAL from the Second District Court of New Orleans, Whitaker, J. 

Cuiler & Hawkins, for opponent and appellant, Lindsey. Fellows & 

Mills, for administrator. J. Ad Rozier, for Estes. 7. Drouet, for curator 
ad hoc. 

Instxy, J. Lewis Lindsey, the opponent, is appellant from a judgment 
of the District Court, disallowing his claim for the one-third ownership in 
the steamboat Louisiana Belle, which was found in the succession of George 
Alexander; and also for one third of all the moneyed assets found in the 
succession, which he says were the earnings of the said boat, and to which 
he is legally entitled as a partner of the said Alexander, engaged with the 
said boat in the carrying trade. 

Before filing his opposition to the curator’s account, on which judgment 
was rendered against him, he had instituted against the curator, in the 
same Court, a separate action for the same cause, and by agreement this 
suit and the opposition were consolidated and tried together. 

It is a presumption of the law, that every species of property found in 
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&@ person’s possession at his death belongs to his succession. Lynch v. 
Benton, 12 Rob. 113, And it therefore devolved on the opponent to estab- 
lish the reality of his title and claim to the one-third part of the boat 
and of the moneys found in the succession. He exhibits for this purpose 
a notarial act of sale and transfer, passed before the Recorder of the 
Parish of Pointe-Coupée, on the 14th April, 1862, by which W. B. Brown 
declares that he sells to Lindsey, for the price therein stipulated, one- 
third of the ownership of the said boat, then lying in the river Missis- 
sippi, at Waterloo, in the Parish of Pointe-Coupée.. 

There is also in the record a paper dated in February, 1862, certified as 
a true copy of the original enrolment of the Louisiana Belle, relied on to 
prove title in Brown, by his own sworn statement, of one-third interest 
in the boat. It issigned ‘‘R. H. Miller,” who styles himself ‘‘ Deputy 
Collector.”’ © 

This paper is certified as being at the time registered at the Custom- 
House at New Orleans, an office then under the control of the so-called 
Confederate States Government, and which was in open rebellion against 
the United States. 

Such documents cannot be deemed public and official, they have no, 
legal entity, and are not evidence for any purpose in our Courts. 

There is nothing whatever to connect W. B. Brown with that paper, 
but the statement of a functionary who had usurped the place of a duly 
constituted officer of the Government of the United States, and his state- 
ments have no legal value whatever. 

Beyond the declaration in the act of sale to Lindsey, that Brown was, 
at the time of the transfer, the master of the Louisiana Belle (a declara- 
tion which does not affect Alexander, as he was no party to that act), 
there is not a scintilla of evidence in the record to show title, either in 
Brown or'Lindsey, to the boat, or the possession of her at any time by 
either of them. 

The enrolment of the boat made by Alexander in the United States 
Custom-House in New Orleans, with his affidavit of sole ownership 
thereof in himself, although inadmissible to prove title in Alexander, yet, 
having been received without objection, is evidence in the case. See 
Hopkins v. Lacordare, 4 La. 64. It is not, however, entitled to much 
weight, see Gilmore v. Brenham, 3 A. 34; but, coupled with the fact 
of the exclusive possession of the boat by Alexander some time previous 
to, and at the time of his death, it strengthens the presumption of owner- 
ship, which that possession raises, if indeed, any such evidence at all was 
needed against Lindsey, who has exhibited no title or possession at all. 
If he had a joint ownership in the boat, he should have put the fact 
beyond all question. Gilmore v. Brenham, 3 A. 34. 

The judgment of the District Court must be affirmed. 

It is therefore ordered, adjudged and decreed, that the judgment of the 
District Coart be affirmed, at the costs of the appellant, 
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Wimow M. 8. Dvurossat v. Caartzs F. Berens et al. 


The execution of a judgment can be enjoined by no other Court than that from which the writ 
issued. 

District and Parish Courts have no jurisdiction when actions are brought against persons residing in 
the State, out of the limit of their respective jurisdiction, except in the expressed in the Code 
of Practice, unless the defendant, of his own accord, should sabmit to their jurisdiction. 


PPEAL from the Sixth District Court of New Orleans, Duplantier, J. 
C. Dufour and E. Bermudez, for plaintiff and appellant, E. W. 
Huntington, for defendant. 


Iustzy, J. The plaintiff obtained, in the Sixth District Court of New 
Orleans, a mandate of injunction to stay proceedings, under an order 
of seizure and sale, issued by the Third District Court of New 
Orleans. : 

A rule was taken by the defendant in the injunction suit to show 
cause why the injunction should not be dissolved, with damages and 
costs, on the grounds : 

1. That the Court was without authority to arrest the process of the 
Third District Court. 

2. That the plaintiff should have filed her opposition to the writ of 
seizure and sale in the Court from which it emanated, and obtained the 
injunction in conformity with Article 738 of the Code of Practice ; 
and, 

3. That the petition shows no ground for the injunction. 

The rule was made absolute, and the plaintiff appealed. 

The first question presented is whether the Sixth District Court could 
grant an injunction to arrest an order of seizure and sale, in another 
Court of concurrent jurisdiction, in the city of New Orleans ? 

In the separate opinion of Chief Justice Merrick, concurring with the 
Court in the case Donnell vy. Parrott, 13 An. 253, he states the cases which 
had formed the exceptions, ex necessitate rei, to the general rule that the 
execution of a judgment can be enjoined by no other Court than that 
from which the writ issued. 

The exception was that recognized in Lawes et al. v. Chinn, 4 N. 8. 390. 
It was to prevent an immediate injury, which could not otherwise be 
warded off, the property being seized ina distant Parish from that in 
which the judgment had been rendered. 

‘* We thought,” say the Court, ‘‘that if an execution; issued from 
Washita or Natchitoches, was levied in the Terres aux Bosufs or Wash- 
ington, on personal property, it would be sold, if no Judge but he who 
gave the judgment could grant an injunction.” And it was restricted to 
such cases in 16 An. 110;5 An. 644; 4 An. 84; 2 An. 323 and 
492. 
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In Ogier v. Daunoy, 7 Martin’s N. 8., the Court said : ‘‘In the present 
case, the Judge who gave the judgment, and he who issued the injunc- 
tion, were in the same Parish. We therefore conclude that the injunc- 
tion was improperly issued, and the District Court improperly applied to, 
to obtain a restoration of the property seized. 

We do not think that the fact that the plaintiff in the executory pro- 
cess, being the Clerk of the Court whence it issued, deprived that Court 
of jurisdiction to stay proceedings therein. 

He is, quoad any duties that would have devolved on him in carrying 
out the order of the Judge, a mere ministerial officer of the Court, sworn 
to perform his duties as Clerk, faithfully and honestly; and any devia- 
tion from duty on his part, could be instantly remedied on a proper 
application. 

We cannot perceive how his ministerial duty as an officer could be made 
subservient to his interest as a party litigant. 

The Third District Court, we repeat, was not incompetent to grant the 
injunction, and it was the proper party to issue it. 

But the plaintiff, in the action via executiva, has waived the right to 
contest the jurisdiction of the Sixth District Court, by invoking its aid to 
realize the fand admitted by the defendant to be due by her, and deposi- 
ted with the Sheriff. Art. 1290.P. 10 La. 228. 11 Rob. 418. 

And the Oourt, therefore, erred in dismissing the petition for 
injunction. 

It is therefore ordered, adjudged and decreed, that the judgment of 
the District Court be reversed, and that the injunction suit be remanded, 
to be further proceeded in according to law; the costs of this Court to be 
paid by the appellee. 























































Tue Srate or Louisiana v. Wau. Ross anp GrorcEe RoGeErs. 


This Court has appellate jurisdiction in criminal matters on questions of law alone, whenever the 
offence charged is punishable with death, or imprisonment at hard labor, or when a fine exceeding 
three hundred dollars, is actually imposed. (Constitution, Article 70.) 

The criminal law has not determined at what age a witness is competent; that competency depends 
upon his intelligence, reason, judgment, capacity and understanding, which are all matters of facts 
left to the discretion of the Judge and jury. As to the dying declaration, this Court, in the case of 
State v. Bennett, 14 A. 651, has decided that the mental and physical condition of one, whose dying de- 
clarations are offered, is a question of fact over which the Supreme Court has no jurisdiction. 


A" from the District Court of the Parish of Jefferson, Cazabat, J. 
Hon. A. J. Herron, Attorney General, for the State. W. T. Scott 
and N. Commandeur, for defendants and appellants. 


Lapavve, J. The defendants and accused, having been found guilty 
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of murder, were sentenced to suffer capital punishment; they have ap- 
pealed to this Court. 

This case comes up upon a bill of exceptions taken to the opinion of 
the Court, in admitting before the jury the dying declaration of Lena, 
the victim of the murder; the question is presented in the following bill 
of exceptions : 

Be it remembered that on the trial of this case, prisoners®counsel ob- 
jected to the admission of the dying declarations of Lena, the victim of 
the murder for which prisoners have been tried and convicted, but the 
Court overruled the objections, and permitted said dying declaration to 
go to the jury. 

Because, from the preliminary examination by the Court of the cireum- 
stances, under which the declarations were made, it appeared to the 
satisfaction of the Court : 

1. That they were made in extremis as contemplated and required by 
law. 

2. The declarant, Lena, if living, would have been competent to tes- 
tify, because, from the evidence, it is shown that she was about nine or 
ten years of age, of good size, a very sensible, smart, intelligent girl, (to 
use the very expressions of witness, who knew her well) she had been to 
school, and church several times, and was by her age, training and bright 
mind, sufficiently able to understand the character and obligation of an 
oath. 

Besides, it was proved that when she spoke and made her dying declara- 
tions, verbally, she was quiet, perfectly composed, in her right mind, and 
appeared to know well what she said. 

3. The declarations were made by Lena at two different times in 
presence and within the hearing of four witnesses, who testified to the 
same. Both of her statements were short and identical; she stated and 
declared ‘‘ Ross struck me upon the head with a hatchet.” 

The terrible wounds inflicted upon her head, had been dressed by the 
doctor, and she did not speak for several hours, but towards night she 
appeared somewhat quiet; she asked for some water, and made the afore- 
said declaration at that time, and repeated the same thing the next 
morning before she was removed to the hospital. 

All the facts and circumstances connected with the case tend to show 
that the declarations were made under a sense of impending death. 

The words and expressions used by declarant, ‘‘Oh, Lord, Oh, Lord,” 
the evident and extreme danger of her critical condition, the opinion of 
medical men, the testimony of parties who attended upon her, and saw 
her at the time, the very short time that elapsed between the inflicting of 
the wounds, the declarations, and the death of declarant, everything in- 

- dicates that the dying declarations of Lena were made under a sense of 
impending death. 
The wounds were inflicted upon her on the afternoon of the 25th July, 
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1865, and she died on the morning of the 27th of said month. 

The Court therefore admitted said dying declarations, and let the same 
go to the jury with proper instructions. 

But the prisoners’ counsel excepted to the ruling and opinion of the 
Court, and tendered this bill of exceptions to be signed in open Court, 
which is hereby done according to law. November 29th 1865. 

Signed) A. Cazanat, Judge 2d Dist. Court La. 

We are of opinion that this bill of exceptions presents to our conside- 
ration, entirely questions of facts and not of law alone. 

We have appellate jurisdiction in criminal matters on questions of law 
alone, whenever the offence charged is punishable with death, or impri- 
sonment at hard labor, or where a fine exceeding three hundred dollars is 
actually imposed. Constitution, Article 70: , 

The criminal law has not determined at what age a witness is competent; 
that competency depends upon his intelligence, reason, judgment, capa- 
city and understanding, which are all matters of facts left to the discretion 
of the Judge and jury. As to the dying declaration, this Court, in the 
case of State v. Bennett, 14 A. 651, has decided that the mental and physi-’ 
cal condition of one, whose dying declarations are offered, is a question 
of fact over which the Supreme Court has no jurisdiction. 

It is therefore ordered, adjudged and decreed, that this appeal be 
dismissed, at the.costs of the appellants. 








Grorce W. CruaRKE v. Pura Brotners.—On a RE-HEARING. 


The principal ought to reimburse the expenses and charges which the agent has incurred in the exe- 
cution of the mandate, and pay his commission where one has been stipulated. 

If there be no fault imputable to the agent, the principal cannot dispense with this reimbursement 
and payment, even if the affair has not succeeded ; nor can he reduce the amount of reimburse- 
ment, under pretence that the charges and expenses ought to have been less. 


PPEAL from the Third District Court of New Orleans, Fellowes, J. 
George L. Bright, for plaintif.—The answer admits the contract, and 
alleges : 

1, That the cargo of the Belle Bernard was sold to T. C. A. Dexter, but 
he failing to comply, the cargo was sold again, and gave a nett difference 
of $10,179 73, as is shown by the account of the re-sale filed, and the 
plaintiff agreed that the said difference should be carried to his debit 
in his general account. 
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2. That the said general account was furnished to plaintiff, whereby a 
balance of $209 23 is shown to be due to defendants. 

3. That the defendants claimed and charged exchange in their accounts 
at the rate prevailing in the market at the time the funds realized under 
the contract had come to hand, whereas the plaintiff contended that the 
claim should be made at the rate of exchange existing at the time of ship- 
ment ; and the plaintiff contended that the excess of gold deposited for 
duties in the Custom-House should be returned to him; and the defen- 
dants claimed that the gold deposited by them formed a part of the 
charges they had to pay for plaintiff. And these two points of difference 
being the only matters of difference between the plaintiff and defendants, 
a compromise was proposed and accepted, and they were submitted to 
arbitration, and the arbitrators decided in favor of defendants. 

They pray that plaintiff's petition be dismissed, and for judgment for 
$209 23. : 

We admit, on the part of plaintiff, that the Dexter loss of- $10,179 73 
should be charged to him. 

The answer admits the contract, and the only questions before the 
Court are : 

1. Is the award of the arbitrators binding on the plaintiff ? 

2. If itis not, should the defendants have charged the premium on 
gold, according to the rate ruling at the time they made the advances, or 
at the time they sold the molasses and realized the proceeds ? 

3. What is the amount over-charged ? 

I. It does not appear that either party appointed an arbitrator. 

Mr. Peychaud, a witness, says: ‘‘I was appointed one of the arbitra- 
tors in this case.” 

It does not appear by whom he was appointed; but, subsequently, by a 
note addressed by plaintiff to Mr. Peychaud, it appears that Mr. E. J. 
Forstall was appointed umpire. The umpire rendered an award in favor 
of defendants, 

The award is a nullity. 

C. CO. 3076 : There are two sorts of arbitrators—the arbitrators properly 
80 called, and the amicable compounders. 

©. OC. 2078 : Before examining the difference to them submitted, the 
avbitrators ought to take an oath before a Judge, or Justice of the Peace, 
to render their award with integrity and impartiality in the cause which 
is laid before them. 

C. O. 3080 : The arbitrators shall appoint a time and place for examin- 
ing the matter to them submitted, and give notice thereof to the parties 
or their attorneys. 

O. C. 3067 : The submission must be in writing. 

It does not appear that any appointment was made by plaintiff, nor 
does it appear in writing that Peychaud was appointed ; it does not at all 
appear by whom he was appointed, 
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It does not appear that they were ever sworn, nor that they gave to the 
parties notice of the time and place for examining the matters to them 
submitted. It does not appear that any award of arbitrators was ever 
rendered. 

It appears that Mr. E. J. Forstall rendered, as umpire, an award. It 
does not appear that he gave any notice of the time and place of exami- 
nation to either party; and it does appear that he was never sworr. 

In Harrod et al. v. Lewis et al. 8 Martin, 317, the Court said: In the 
Code there are many general rules laid down on this subject. Two im- 
portant ones among them are these : 

1. The power of the arbitrators does not extend to things which are not 
included in the compromise. 

2. They ought to be sworn. bd * * They ought to have 
been sworn. They have not been. The award was rejected. 

In Bethea v. Hood, 9 An. 88, the Courtsaid: Neither the submis- 
sion nor theeward make any mention of the arbitrators having been 
sworn; and two of these arbitrators being called by plaintiff as wit- 
nesses in the case, testify that they were not sworn. The want of this 
formality is fatal to the award. 

In Overton v. Independence Alpha, 13 An. 558: The arbitrators were 
not sworn. The award, therefore, cannot be enforced against the 
defendant. e 

II. Should the defendants have charged the premium on gold accord- 
ing to the rate ruling at the time they made the advances, or at the time 
they sold the molasses ? 

We think, at the time they made the advances. The contract stipu- 
lates ‘‘that the proceeds of said molasses here, after deducting cost and 
charges, commissions, and all expenses paid thereon by Puig Bro., will 
be handed over,” etc. 

The question, then, is what was the cost ? It was what was paid for it: 
the gold price on the day of purchase, in legal tender notes. The cost 
is the amount for which plaintiff became indebted to defendant on the 
day of purchase. He could have discharged the debt on that day by re- 
. imbursing them the amount paid. The defendants could have reimbursed 
themselves the gold paid for plaintiff, by buying at the rate of premium. 
The defendants were not speculating in the adventure ; by the contract, 
they were not either to make or lose anything, under any circumstances, 
except their commissions, which they were to make, but not to lose. If 
they had a right to make on the advance of gold, it would have been their 
obligation to lose on its fall. They expressly provided against that, by 
the stipulation that they should deduct the cost out of the proceeds; the 
cost was the value of gold in legal tender on the day it was purchased. 
The cost is the price paid for it, and should have been, and probably was, 
charged against plaintiff on the day it was paid. The contract is, that 
the defendants, after deducting the costs paid, will hand over the balance 
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to plaintiff. They do not pretend that they paid the amount charged by 
them, but they claim the advantage to be derived from the advance of 
gold. At the time they made the contract, it is evident that they were 
not to be speculators in the adventure ; that the plaintiff alone was the 
speculator. 


Cyprien Dufour, for defendant and appellant.—For a proper understand- 
ing of this case, the Court should at once be put in possession of the 
contract which has given rise to it. It is as follows : | 

‘*‘Puig Brothers agree to ship either in Matanzas or Cardenas (Cuba) 
for account of Mr. G. W. Clarke, one or two cargoes of molasses (Musco- 
vado) not exceeding in all one hundred thousand gallons, or thereabout, 
covered by insurance effected by them. The respective bills of ladingto 
be taken in their name, the shipment or shipments of said molasses shall 
come to their consignment, and the sales thereof shall be made by them 
on arrival in New Orleans for account of said Olarke. 

Mr. G. W. Clarke agrees on his part to furnish and send out on his own 
account a vessel or vessels, with the number of empty barrels sufficient. 
to receive in Cuba said molasses, and bring them to New Orleans. He 
further binds himself to deposit and make over into the hands of Puig. 
Brothers all the empty barrels he will ship to that effect, they being his 
own property, free from all claim or encumbrance, as a guarantee to said 
Puig Brothers against loss that might result from said shipments. 

It is fully understood and agreed that the proceeds of said molasses 
here, after deducting costs and charges, exchange, commissions, and all 
expenses paid thereon by Puig Brothers, will be handed over to A. W. 
Walker, and that whatever loss or deficit should result from the operation 
shall be made good, and refunded to Puig Brothers by G. W. Clarke. | 
New Orleans, February 10th, 1864.” 

The controversy lies in the question of exchange, arising upon the 
account rendered by Puig Brothers, in pursuance of this contract. They 
claim exchange in their accounts at the rate prevailing at the time when 
the funds realized under the contract had come to hand ; whereas, the 
plaintiff contends that the claim should be made at the value of exchange 
as existing at the time the shipments were made. 

The lower Court sustained the plaintiff's pretensions, and the defend- 
ants have appealed. 

The theory upon which this judgment is constructed, is not explained 
by the District Judge. He says: ‘I cannot conceive upon what princi- 
ple the plaintiff can be held liable for the premium of exchange, at the 
date of the settlement between him and the defendants.” I could not 
say this is satisfactory. There are some legal principles of the highest 
order which should not be overlooked in the determination of this 
question, 

24 























































846 SUPREME COURT OF LOUISIANA. 


George, W. Clarke y. Puig Brothers. 


The contract between the parties contemplates no payment until the 
sales are realized in New Orleans. A supposed payment at the time of 
shipment by Puig Brothers is sheer fancy, because the plaintiff never 
furnished funds, and the defendants did not promise to advance any. 

The defendants are not the sellers of the goods shipped in Cuba; they 
are obly the medium through which the goods were obtained. 

Every order for the purchase of goods conveys inse modus operandi 
and the provision made for payment, In the present instance the price 
is tobe paid out of the proceeds of the goods realized in New Orleans; 
and of course this money cannot be remitted at the place of purchase 
otherwise than at the rate of exchange then prevailing. 

The fundamental rule of mercantile law is, that no usage of trade can be 
set up in contravention of an express contract. ‘‘ When the intent of the 
parties is evident and lawful, neither equity nor usage can be resorted to 
in order to enlarge or restrain that intent.” Article 1958, C. C. 

‘‘Le commissionnaire peut avoir & se rembourser par des modes dif- 
férents : selon I’usage, & moins que les parties ne s’en soient autrement 
expliquées ; suivant la convention, quand elle a réglé le mode de rem- 
boursement.” 2 Delamare et Le Poitvin, 494, No. 328. Droit Commercial; 
Contrat de Commission. 

*‘Lorsque les contractants ont réglé d’avance le mode de remboursement 
cette convention fait partie intégrante de la forme du mandat, mandatum 
est indivisibile. Ditto p. 494, No. 328. ; 

It was in obedience to this ruling principle that the-eminent merchant, 
who acted as umpire in the arbitration of this case, rejected the plaintiff's 
claim. He says in hisreport: ‘‘ The undersigned can see nothing in the 
contract to justify such claim, which he considers unfounded.” 

The time and mode of settlement are established in our contract. All 
costs and charges, exchange, commissions, and all expenses shall be paid 
out of the proceeds of the molasses to be sold by Puig Brothers. If all 
these things must be paid with the proceeds of the sales, surely the time 
of payment is clearly marked out. The intention is expressed with ir- 
résistible clearness that such payment will be effected after the sales. 
And as the debt is contracted in a foreign country, and as the payment 
must of course be in the currency of that country, provision is specially 
made that exchange will be included in the settlement. 

There cannot be any serious difficulty about this matter when the contract 
contains so plain a provision for payment. If the adventure had been 
entered into by valuations upon the parties, or by funds, or credits re- 
mitted for that purpose, the operation would have been closed per appoint- 
ment on the shipment of the goods. 

If there had been a stipulation for advances, these should have been 
reimbursed with the interests, for interests are always chargeable upon 
advances. 


"But there are no such things in our contract. The plaintiff furnishes 
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no money and no credit; he is a speculator. The defendants maké no 
advances, and call for no interests; they only agree to obtain goods for 
account of the plaintiff, on condition that they shall have the entire 
management of them. And the cost, charges, exchange and commission 
are to be paid from the proceeds of the sales. So situated, what are the 
relations of these parties ? 

In law, they are principal and agent. The defendants are sneniatszies. 
As such, they are entitled to be protected from all necessary expensesand 
unavoidable losses. 

The principal is bound to execute the engagements contracted by. the 
attorney, conformably to the power confided to him. Article 2990 0. C. 

The principal ought to reimburse the expenses and charges which the 
agent has incurred in the execution of the mandate, and pay his commis- 
sion when one has been stipulated. Article 2991, O. O. 

‘* Equity obliges the proprietor, whose business has been well managed, 
to comply with the engagements contracted by the manager in his name; 
to indemnify the manager in all the personal engagements he has 
contracted ; and to reimburse him all useful and necessary expenses.” 
Article 2278. ©. ©. 

‘‘The general rule seems to be that the mandator is bound to indemnity 
the mandatory against all losses and injuries, the proximate cause of 
which can be directly traced to the execution of the mandate.” Story on 
Bailments; 2 200. 








Howett, J. The plaintiff and defendants entered into an agreement, 
by which the latter were to furnish a quantity of molasses, in Cuba, and 
the former the means of transportation thereof to this port, to be sold by 
defendants for account of plaintiff, and ‘‘ the proceeds here, after deduct- 
ing the cost and charges, exchange, commissions, and all expénses paid 
thereon by Puig Brothers, to be handed over to G. W. Clarke,” who is to 
refund to them any loss or deficit that may result from the operation. 

The sole matter in controversy is the date at which the exchange should 
be charged—the plaintiff contending that he is to pay the rate current at 
the date of the shipments, and the defendants that he should pay therate ‘ 
current when the proceeds of the adventure were realized. 

In our former judgment we recognized the principle that the date of 
actual payment by defendants should govern, and ordered the.case to be 
remanded to ascertain that date; but both parties applied for a re-hearing, 
on the ground that the rights and obligations of the parties are to be de- 
i termined by the written contract itself, and they call upon us to decide 

the question from the record before us. 

Upon further reflection, we have come to the conclusion that the con- 
tract, under a fair and legal interpretation, contemplates the refunding 
payment by plaintiff of the market value of the molasses in Cuba, at the 

date of the shipments, with the addition of the exchange then current 
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and necessary to. make the purchase and shipment. 

It is, we think, clear that defendants were to furnish the requisite funds, 
and were to be reimbursed out of the proceeds, and that, unless the con- 
trary be shown, it was a cash transaction. It appears that the purchase 
had to be made with gold, and that, at the date of the purchase, the gold 
could be procured at 66 2-3 per cent. premium, and we must infer that 
they invested or disbursed for plaintiff’s account at those figures, and are 
to be reimbursed at the same. They were careful to protect themselves 
against loss, while plaintiff took all the risk of the fluctuations in the mar- 
‘ket and currency. The contract does not say that the plaintiff should re- 
fund in gold or its equivalent at the end of the adventure, but simply the 
cost and charges, exchange and expenses paid by defendants, and their 
commissions. Had gold declined, he would still have to refund the sum 
advanced by defendants, made up of the cost at the place of shipment 
and the exchange then current. And had the adventure proved a total 
failure, he still, under the terms of the contract, would have to reim- 
burse the same amount. O. C. 2991. He is, therefore, entitled to the 
advantages which may attend the risk. 

To illustrate the principle : We find that, on one shipment, defendants 

‘paid, in Cuba, the sum of $11,650 08 in gold, and that, at that date, the 
premium on gold was 66 2-3 per cent., which would make the sum of 
$19,416 80, necessary to effect the payment in Cuba, and which sum should 
be reimbursed to them out of the proceeds, according to the contract, 
otherwise; they would themselves become the adventurers, and gain or 
lose, accordingly as the premium on gold would advance or decline, be- 
tween the date of the shipment and that of the sale here ; which was not 
contemplated by the contract ; for they were under no contingency to 
suffer loss, and they cannot be said to sustain loss if they are reimbursed 
what they have advanced for account of plaintiff on the two shipments. 

We think, from an examination of their accounts, in connection with 
the written contract and the admissions of parties, that the judgment of 
the lower Court has allowed such reimbursements, and placed a proper 
interpretation upon the contract in question. 

It is therefore ordered that the judgment heretofore rendered by us be 
set aside ; and it is now ordered, adjudged and decreed, that the judg- 

ment of the lower Court be affirmed, with costs. 
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Garerr & Byranzs ». Wu. G. Berrzerton. 


The Oode of Practice authorizes the property of the debtor to be attached in whatever hands it may 
be found, and the attachment is effected by service of the process upon the person having in his 
possession the property of the debtor. ; 


PPEAL from the Sixth District Court of New Orleans, Duplaniier, J. 
Durant & Hornor, for plaintiffs. 

Howett, J. Plaintiffs instituted suit against defendant by attach- 
ment, and garnisheed Montgomery & Brothers, auctioneers, who answer- 
ed that they had no property belonging to defendant, but added that they 
held $3,919 12, proceeds of a lot of merchandize and office furniture, 
which was in the store No. 5 Tchoupitoulas street, lately occupied by him, 
and sold at the request and for the account of J. W. Goslee, of this city, 
and prayed that any further proceedings herein be taken contradictorily 
with said Goslee, who was thereupon served with the garnishment pro- 
cess. He answered that the defendant had left with him certain goods 
and credits, most of which he placed in the hands of Montgomery & 
Brother, auctioneers, for sale, pursuant to the instructions of defendant, 
and the proceeds of which had not been paid over to him, because the 
plaintiffs had attached them. He reserved the right to amend his answer, 
upon obtaining the return of the auction sale and proceeds thereof ; and 
stated, further, that they had been seized in his hands prior to the insti- 
tution of this suit, in the case of W. H. Walker & Co. v. Betierton, in the * 
United States Provisional Court, and he held the same subject to said 
seizure. 

After judgment against defendant, a rule was taken on Montgomery & 
Brother to pay the amount thereof ; to which they answered that Goslee 
claimed the money in their hands, and prayed that he be made a party to 
the rule, which was done, and, on the trial thereof, counsel appeared also 
for Walker & Co. and Rodney & Co., attaching creditors of defendant ; 
judgment was rendered making the rule absolute, and ordering Mont- 
gomery & Brother to pay the amount of plaintiffs claim; from which, 
Walker & Co., Goslee, and Montgomery & Brother, appealed. 

It is contended, on behalf of appellants, that the service of the garnish- _ 
ment process, from the United States Provisional Court, upon Goslee, 
prior to the one issued in this cause, effected the attachment of the money 
in the hands of Montgomery & Brother. 

It will be remarked that the writ in this case was issued against and 
{ served upon the party in the actual, corporeal possession, and that, al- 
though their answers did not admit having property or funds of defen- 
dendant, yet, the answers of Goslee, for whom they professed to hold, 
made it apparent that the funds really belonged to defendant, and the 
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attachment was, consequently, effectual, unless the process from the 
United States Provisional Court had reached them by the service upon 
Goslee. 

A reference to the articles of the Code of Practice, relating to attach- 
ment, and the relations sustained by the garnishees, respectively, will 
solve this question in the negative. 

The Code of Practice authorizes the property of the debtor to be at- 
tached in whatever hands it may be found, and the attachment is effected 
by service of the process upon the person having in his possession the 
property of the debtor. See Arts. 399, 446, 447. 

In this instance, Montgomery & Brother, as public auctioneers, were in 
possession of the proceeds of defendant’s property, which, Goslee says, 
he placed in their hands to be sold, purswant to the instructions of said de- 

Jendant, and their possession must, under the circumstances, be consid- 
ered the possession of the principal or debtor. Up to the service of the 
attachment upon them, they had no notice of the attempt to attach in the 
hands of Goslee. 

Taking, therefore, the answers of Montgomery & Brother and Goslee 
together, the attachment in the hands of the former was complete, and 
was not affected by the proceedings had in the United States Provisional 
Court. 

Judgment affirmed, with costs. 
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B. W. Hontimeron v. Toe Orescent Crry Bank. 


Whenever a notice of protest for non-payment of any bank note, as described in the section 19 of the 
Act, approved March 15th, 1856, shall be lodged in the District Court, verified by the affidavit of the 
creditor, that the amount is still due and unpaid, it shall be the duty of the Judge of said Court 
forthwith to order notice of the same to be served upon the Attorney General of the State, and it 
shall be the duty of the Attorney General, receiving said notice, immediately to ascertain whether 
there be any legal or equitable defence to the payment of said note; and, if in his opinion, there be 
no such defence, he shall forthwith apply to said Court, by petition, for a writ of sequestration 
against all the property, and assets of the bank, whose note has been protested as aforesaid, and for 
judgment of forfeiture, upon filing said petition, such sequestration shall issue, and it shall be the 
duty of the Court at once to appoint three liquidators, who shall give such security as the Court 
may order. Said bank shall be allowed three days to answer said writ; the cause shall be heard in 
preference to all other cases, and should there be no sufficient legal or equitable defence established 
to the payment of said note, judgment of forfeiture shall be entered up. 

A judgment by default must first be taken in all cases before a final judgment can be obtained. 

The Attorney General is the proper person to represent the State, in place of the plaintiff, for the 
forfeiture of the Charter of a Bank. , 


PPEAL from the Third District Court of New Orleans, Fellowes, J. 
Hon. B. L. Lynch, Attorney-General, for the State. Fellows & 
Miils, for defendants and appellants. 


Lasavve, J. This suit is brought to obtain a judgment of forfeiture 
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of the charter of said Bank. 

These proceedings, evidently commenced under the 20th section of the 
act entitled an act to establish a general system of free banking in the 
State of Louisiana, approved 15th March, 1855; but the said section was 
amended and re-enacted by an act approved on the 18th March, 1858. 
See Act No. 287 of the Legislature of 1858. By this amending act, it is 
provided that, whenever a notice of protest for non-payment of any note, 
as described in tho section 19 of the said act, approved March 15th, 1855, 
shall be lodged in the District Court, verified by the affidavit of the 
creditor, that the amount is still due and unpaid, it shall be the duty of 
the Judge of said Court forthwith to order notice of the same to be 
served upon the Attorney General of the State, and it shail be the duty 
of the Attorney General, receiving said notice, immediately to ascertain 
whether there be any legal or equitable defence to the payment of said 
note ; and if, in his opinion, there be no such defence, he shall forth- 
with apply to said Court, by petition, for a writ of sequestration against 
all the property and assets of the bank whose note has been protested as 
aforesaid, and for judgment of forfeiture; upon filing said petition, such 
sequestration shall issue, and it shall be the duty of the Court at once to 
appoint three liquidators, who shall give such security as the Court may 
order. Said bank shall be allowed three days to answer said suit ; the 
cause shall be heard in preference to all other cases, and should there be 
no sufficient legal or equitable defence established to the payment of said 
note, judgment of forfeiture shall be enteredup. * * * * 

On the 6th May, 1865, B. W. Huntington filed his petition in the lower 
Court, with a protest for the non-payment of a one hunddred dollar note 
of said Bank, verified by his affidavit as creditor that the amount was stil] 
due and unpaid. He prayed for a sequestration, for the appointment of 
a receiver, for a citation upon the bank, and for a judgment of insolvency, 
On the same day the Court ordered a sequestration to issue, appointed 
a receiver, and ordered the said Bank to show cause, within ten days, 
why the said note was not paid on presentation. The bank was served 
with citation and petition on the 10th of same month. On the 11th, on 
motion of Huntington, it was ordered that the entire proceedings be 
served on Hon. B.L. Lynch, Attorney General, to be proceeded in ac- 
cording tolaw. On the same day, it was ordered by the Court, on mo- 
tion of J. Q. A. Fellows, of counsel for the Bank, that plaintiff show 
cause, on the 16th of same month, why the sequestration and appoint- 
ment of receiver should not be set aside and the proceedings dismissed, 
on the ground that the entire proceedings were unauthorized by law. 

The Attorney General filed, on the 15th of May, 1865, a petition of in- 
tervention, stating that he has ascertained that there is neither a legal nor 
equitable defence to the payment of said note, and praying, among other 
things, that the Crescent City Bank be cited to appear within three days, 
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and that a forfeiture may-be decreed, etc. The Bank was duly served 
with this petition and citation, on the 18th of same month. 

The District Court, without having passed on the rule taken by defen- 
dant upon plaintiff, to show cause why the proceedings should not be dis- 
missed, and without a previous judgment by default, proceeded to render 
a final judgment of forfeiture, on the 27th May, 1865. The Bank, having 
failed in a motion for a new trial, on divers grounds, took this appeal. 

We are of opinion that this final judgment is erroneous, no judgment 
by default having been previously rendered. We understand this to bea 
regular suit by the State against the Bank, to have the forfeiture of its 
charter declared by a judgment of the Court, with this difference from ey 
ordinary cases, that the defendant has only three days to answer, instead 
of ten days, and the cause is to be heard in preference to all other cases. 
The Attorney General, having ascertained that there is no legal or equi- 
table defence to the payment of any protested note of the Bank, shall 
forthwith apply to the Court where the notice of protest has been lodged, 
by petition, for a writ of sequestration ® ® * * 
and for judgment of forfeiture. * ° * ee 
Said Bank shall be allowed three days to answer said suit. Here commences 
a regular suit in forfeiture of the charter ot the Bank, in the name of 
the State as a party plaintiff, and not as intervenor as miscalled in this 
case; and it becomes the duty of the Attorney General to prosecute the 
suit through, without the interference of the party who lodged in Court 
the notice of protest. The writ of sequestration ordered and the appoint- 
ment of a receiver made by the Court, on the 6th of May, 1865, on the 
application of B. W. Huntington, were unauthorized by law, and prema- 
ture. It is only on the appearance and application of the Attorney 
General that this writ of sequestration can issue. 

It is therefore ordered, adjudged and decreed, that the final judgment 
appealed from and the order of the 6th May, 1865, authorizing the se- 
questration and appointing a receiver, be annulled, avoided and reversed, 
and that the case be remanded, to be proceeded according to law. 
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Tuomas Harz v. Toe Crry or New Onnxans. 
A judgment can be amended for an error of calculation. 


In this case, it having been brought to the notice of the Court that 
there are errors of calculation in the judgment, rendered herein on the 
14th May, 1866, as follows, to wit: thatthe notes given by the plaintiff 
for the credit portion of the four lots (Nos. 20, 21, 22 and 23), bore an in- 
terest of six per cent. per annum from date to maturity, and consequently 
that the price paid by the plaintiff to the city, according to the terms of 
sale, for the said four lots, was seventeen thousand one hundred and sixty- 
. eight dollars, instead of fourteen thousand eight hundred dollars. 

Also, that the last instalment of said price, being two thousand nine 
hundred and sixty dollars, with four years’ interest at six per cent. per 
annnm, fell due and was paid on the 18th March, 1857, instead of the 
19th August, 1857. 

It is now (see Chew v. Flint, curator, 10 La, 872) ordered, adjudged and 
decreed, that the judgment rendered by this Court on the 14th May, 1866, 
be amended as follows : that the plaintiff and appellant recover of the 
defendant and appellee seventeen thousand one hundred and sixty-eight 
dollars (instead of $14,800), with interest of five per cent. per annum, 
from the 19th August, 1856, on eleven thousand eight hundred and forty 
dollars; and from the 18th March, 1857 (instead of 19th August, 1857), on 
two thousand nine hundred and sixty dollars; and, in other respects, that 
the said judgment remain unchanged. 
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M. 8. Heprickcs v. Sreamsute Mornine Star anp Owners. 


A bill of lading is merely prima facie evidence, and parol testimony can be received to contradict or 
vary its contents. 

Where a party selects one ship in lieu of another whereon to ship hig, goods, he cannot complain if 
they are lost, although his bill of lading was made out for that other. 


} PPEAL from the Sixth District Court of New Orleans, Duplantier, J. 
Whitaker, Fellows & Mills, for defendants. 


B. Egan, for plaintiff and appellant.—It is a well settled principle of 
law, that parol evidence is not admissible to contradict or vary the writ- 
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ten contract, or as to what may have been said before, since, or at the 
time of making it. The authorities on this point are quite numerous, 
‘Bee C. CO. 2256; Henderson v. Stone, 1N. 8. 641; Cook v. Parkarson, 16 L, 
129; Arnou v. Davison, 18 L. 48; Hill v. Hall, 4 BR. 416; Clark v. Slidell, 5 
R. 330; Williams’ Adm’rv. Garey Hood, 11 A. 118; Angell on Common 
Carriers, 228-9; James Knox vy. Lidell, 5 R.111. In this last case the 
Court held that the Article 2256 of the C. C. was not confined to acts re- 
lative to the transfer of immovable property or slaves, or authentic 
acts. 

In the case of Stinson vy. Schooner Pennsylvania, 12 L. 332, this Court 
held ‘‘ that a ship landing goods at an intermediate port, and shipping 
them on another vessel without the consent of the shippers, is liable for 
tHeir loss. 

And in a still later case, Murrell v. Diwey, 14 A. 299, this Court held 
‘* That the cargo of a vessel while in the port of New Orleans, where it 
had arrived by reason of a deviation occasioned by the unseaworthinesss 
of the vessel, was at the risk of defendants as insurers.” 

See also Angell on Common Carriers, 33 175, 176, 177; Abbott on Ship- 
ping, 340; Parson’s Mercantile Law, 348, 351. 

Those authorities, we contend, show that it is a universal and well set- 
tled principle of law, and one recognized by this Honorable Court, that 
the least deviation on the part of the common carrier from the terms of 
the contract contained in the bills of lading, renders them liable to the 
shippers as insurers. 

When an agent acts within the scope-of his authority, his acts are bind- 
ing on his principal. Alord v. Allord,6 R. 320; 8 Wheaton, 338; 7 
Cranch, 299. 

Mr. Fuller, who signed the bill of lading, was the clerk of defendants 
and purser of the steamship Morning Star; he is shown to have signed 
other bills of lading for defendants. See the four bills of lading offered 
in evidence, all signed by him. 

Now, if the plaintiffs bill of lading was not a good contract of ship- 
ment between him and the defendants, on the steamship Morning Star, 
we are unable to conceive how the defendants can pretend that it is a 
good contract of shipment between them and the plaintiff, by the steam- 
ship Electric Spark, when the bill of lading does not contain a word 
about any other vessel than the Morning Star. 

It seems to us clear, that it isa contract of shipment by the steamer 
Morning Star, or no contract at all. 

Where one or two innocent persons must suffer, he ought to suffer who 
has placed his property in the hands of a careless agent, rather than one 
who acts in good faith, and on his confidence in what the agent has done. 
44.19. 3A. 400. 

Corporations can only contract in writing, and parol evidence is inad- 
missible to contradict the writing. Courtney et al. v. Miss. Marine and 
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Fire Insurance Co. 12 L. 238. See also the case of Pontchartrain R. R. Co. 
y. Steirn, 2 A. 129. 

For these reasons, we think the judgment of the Court a qué ought to 
be reversed, and judgment rendered in favor of the plaintiff for the 
amount of his claim. 








LaxBavve, J. This suit is brought to recover of the defendants $1,255, 
the value of four boxes of merchandizes, received by them on the 9th 
July, 1864, to be shipped on board steamer Morning Star, from New 
York to New Orleans, and alleged not to have been delivered according to 
the bill of lading. 

The answer contains, in substance, a general denial and averments that 
the bill of lading was not a contract of shipment intended for the Morn- 
ing Star; that, on the 9th July, 1864, and for a considerable time 
immediately preceding and subsequent, the said steamship was not on the 

berth in the North River, at New York, receiving goods, but was at the 

dock in the East River, rebuilding; that there was no one authorized to 
receive freight and sign bills of lading; that the fact of her being out of 
the trade, and the Electric Spark replacing her between New York and 
New Orleans, was well known; that the said freight was actually delivered 
by plaintiff's agent to the steamer Electric Spark, in New York; that said 
steamer, on her way to New Orleans, was captured by Confederate cruiser 
Florida, and that, in consequence, the said freight was not delivered, 
without any fault of theirs. . 

The District Court, after hearing the testimony, gave judgment in favor 
of the defendants, and the plaintiff appealed. 

On the trial below, the Court properly admitted parol evidence to con- 
tradict or vary the bill of lading, which was merely prima facie 
evidence. 

The testimony shows that, at the date of the bill of lading, 9th July, 
1864, the Morning Star was undergoing repairs in East River, and had 
been so for at least four weeks previously, and remained undergoing re- 
pairs there until September, 1864; that the Electric Spark took her place, 
and was advertised by the company to sail for New Orleans, on the 9th 
July, 1864; on this day she lay side of the company’s wharf, in sight of 
every person who delivered goods for shipment; she had been advertised 
from June 28th, 1864, to the 9th July, inclusive, to sail from New York to 
New Orleans on the 9th July, 1864; she was so advertised in the Journal 
of Commerce, Commercial Advertiser, Evening Post, Daily World, New 
York Daily Times, and the New York Herald, for some eleven days pre- 
vious to her sailing. From the 6th of June, 1864, to the 24th September, 
1864, the Morning Star was not in a condition to go tosea. The bill of 
lading shows that the goods were to be shipped on the Morning Star. 
Previous to obtaining this bill of lading, plaintiff's agent in New York 

had obtained a permit to ship the goods by the Morning Star. The 
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Electric Spark was considered a very good, seaworthy vessel, but was not 
so fast and so large as the Morning Star. 

After having carefully examined the testimony, we are of opinion that 
plaintiff's agent’s consent was impliedly and constructively given to ship 
the goods on the steamer Electric Spark. This agent sent the goods to 
the steamer by his cart-man, who delivered them to the Electric Spark, 
in lieu of the Morning Star, the latter not being in port, of course, and 
the former occupying her place. The plaintiff's agent states in his testi- 
mony: “I delivered the goods, mentioned in the bill of lading, myself. 
I saw them delivered, and I actually delivered them; my cart-man receiv- 
ed them.” The delivery, then, of the goods to the Electric Spark, by 
his cart-man, was his own act, and binding on his principal. The bill of 
lading is dated 9th July, 1864, showing that the goods were delivered on 
the very day that the Electric Spark was to leave. She was captured at 
sea and destroyed, with her whole cargo, by the cruiser Florida. 

We are of opinion that the defendants have satisfactorily accounted for 
the non-delivery of the goods to the plaintiff, and that, under the circum- 
stances, they are not responsible. The case would be different, if the 
goods had been actually and really delivered to the Morning Star, and re- 
shipped by her on the Electric Spark. 

It is therefore ordered, adjudged and decreed, that the judgment of 
the District Court be affirmed, with costs. 














JeaAN Prerre GueEntvet v. Frank PERRET, 


Where a depositor entrusts funds for use and interest into the hands of another party, and the latter 
keeps no separate account of the same in Bank, in the name of such depositor: Held, that he will 
be held responsible in lega! currency, whatever may have been the character of the notes deposited 
with him. 

PPEAL from the Fourth District Court of New Orleans, Theard, J. 
H. R. Grandmoni and Durant & Hornor, for plaintiff and appellant. 

The defendant relies on the fact that he had funds deposited in the 

Bank of Louisiana in his own name, and that after the order of General 

Butler, dated May 16, 1862, and by which the banks of this city were 

directed to pay all deposits in their: own bills, United States Treasury 

notes, gold or silver, he withdrew his depositfrom said Bank of Louisiana 

(in notes of that institution) and made a separate bundle of the amount 

due plaintiff, which was labeled ‘‘ Jean Pierre Guenivet.” But how can 

this act on his part, which was done for his own private interest, without 
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the participation or knowledge of plaintiff, be binding on the latter? 

Had the plaintiff any interest in the funds thus withdrawn from the 
bank ? Were not these funds the exclusive property of the defendant, 
who had at the same time his money scattered in three banks of this 
city ? Why should the plaintiff, then, share in the loss resulting from 
the depreciation of the notes of one of them ? 

Again, is the date of the withdrawal of these funds from the bank es- 
tablished before the Court ? and is it proven that the defendant has not 
made use of them before their depreciation, in his own transactions ? 

But admitting, for argument’s sake, that there was an obligation on 
the part of the plaintiff to reeeive Louisiana bank notes in payment of 
his claim, then I say that a real tender of these notes in the manner 
pointed by law should have been made to him, (C. P. Article 407) and that 

‘without such a legal tender, followed by a consignment, in the mode 
pointed out by Article 413 of the same Code, the subsequent loss ocea- 
sioned by the depreciation must entirely fall on the defendant. So that 
in either case, whether the plaintiff was bound to accept the notes of said 
bank or not, the result is this case would be the same. 

The judgment appealed from must be reversed, and given in favor of 
plaintiff, payable in Treasury notes, for the sum claimed, viz: $2,647 08, 
with interest from judicialdemand. See 12 An. p. 267, Code of Practice, 
Article 405 et seq. Civil Code, Article 2163, et seq. and 2146. 

We rely on the following points and authorities : 

1. The money collected by defendant for plaintiff, by which defendant 
became indebted to plaintiff, and became bound to return other money 
of equal quantity and value, is not a deposit, but loan for use. L. OC. 
2883, 2884; Story on Bailments, 3 88, p. 65; Edwards on Bailmentsa, p. 66; 
17 Wendell, 100, 10 A. 342, 346. 

2. In this, and in all similar cases, the property is transferred to the 
depositary or loanee. Troplong, Dépot % 115, 116; Pothier, Contrat de 
Bienf, p. 71; Melville v. Dodge, 60 Eng. O. L. H. p. 455; Pott v. Clegg, 16 
Exchequer Rep. 323, United States Bank v. Bank of Georgia, 10 Wheaton, 
333. 

3. The moneys that went into the possession of the defendant were not 
to be restored in the identical notes, but an equal amountin cash. ‘They 
passed therefore into the hands of the defendant, and became his 
property. 

4. In such a case, the defendant is liable for the whole amount of the 
debt, in dollars, and it is error in the Court to render a judgment for 
money payable in Bank of Louisiana notes. 

5. It does not affect the case, that defendant never used the money; or 
that he withdrew the amount from bank, and then made a special deposit 
of the notes in an envelope, with plaintiffs name on it. The law is that, 
in commerce, as soon as the money is received, it is considered as having 

been put in circulation. There is not the slightest proof in this record, 
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that it was the intention of the parties, that defendant was to restore the 
identical money he received. Troplong, 3 115. 








Carleton Hunt, for defendant.—The relation between plaintiff and de- 
fendant was that of principal and agent. The contract of mandate under 
which they acted, requires no particular form, and to be correctly under- 
stood and interpreted, must be read by the light of the surrounding 
circumstances of every kind. The authority of the defendant as a man- 
datary, is to be inferred from his occupation as a merchant and planter, 
or the particular duties he performed, and the manner of their execution 
as well as his relations tothe plaintiff. And for some endsa mandate must 
be expressand special, but for others it need be only verbal, and as in this 
instance, general and indefinite. OC. C. 2961, 4, 6, 9; Miller v. New Orleans 
Canal Company, 8 Rob. 236. 

In the case before the Court, the plaintiff was saved from a total loss 
by the refusal of the defendant to withdraw his money when the Bank of 
Louisiana was paying Confederate notes only. It is notorious that other 
agents at the same time pursued a different course, accepting the return 
of their deposits in Confederate currency, and that their conduct was 
followed by calamitous consequences. But in this they were guilty of no 
fault, and are certainly not chargeable with neglect; neither would an 
action in favor of a principal to recover for losses so sustained lie against 
any one of them. 

The plaintiff was favored by fortune. Where nearly every other purse 
suffered, or was entirely lost, his escaped uninjured. And the evidence 
contained in the record establishes that the prudent and successful course 
of Perret was afterwards ratified by the plaintiff, who, on the 16th of 
June, 1862, applied to the defendant for $600, and himself received that 
sum in notes of the Bank of Louisiana, and then relieved the defendant 
of the agency. 

On the trial in the lower Court no explanation was attempted of these 
acts of the plaintiff. Had he disapproved of the conduct of the defendant, 
it is clear he would not have received Bank of Louisiana notes from him, 
and at the same time relieved him of his agency; or he would at least 
have returned the notes within a reasonable delay, and make known his 
disapprobation. He cannot play fast and loose, and was bound to make 
his election. Theacts of a principal are liberally construed in favor of a 
ratification; he cannot adopt a transaction in part, but must endorse it as 
a whole or reject it altogether; and if the ratification be established for a 
part, it will operate as a confirmation of the entire business concerned. 
Neither can he avail himself of the acts of his agent while he thinks it to 
his advantage to do so; settling with and relieving him altogether, so as 
to terminate their connection and relation, as in this instance; and after- 
- wards repudiate his own conduct, because its consequences turn out to be 
adverse. C. C. 1811; Story on Agency, 3 250; Flower v. Jones, 7 N. 8. 
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148; Dupié v. Splane, 16 La. 51; Ward et al. v. Warfield et al., 8 An. 468, 
and numerous cases there cited. 

But, if for the sake of argument, it is conceded that this reasoning and 
these authorities are inapplicable to the case at bar, on the ground that 
the ratification of Perret’s acts by the plaintiff, and the termination of 
the agency, do not sufficiently appear; and it is agreed that the contract 
of mandate continued uninterruptedly between the parties, the well as- 
certained principles of law which regulate that contract, furnish the 
defendant with a thorough vindication of his conduct, and support the 
defence he has here set up. 

In treating of the obligations of a person acting under a power of at- 
torney, the Civil Code provides : 

**The attorney is responsible, not only for unfaithfulness in his 
management, but also for his fault or neglect. Nevertheless, the respon- 
sibility with respect to faults, is enforced less rigoursly against the man- 
datary acting gratuitously, than against him who receives a reward.” OC. 
©. 2972. And the Code Napoleon contains the same provisions. Code 
Nap. Article 1992. 

Troplong, in explaining the Article of the Code, says : 

‘*Ainsi. les magistrats pourront prendre conseil, de l’équité; dans le 
cas de mandat gratuit, ils verront si le mandataire qui rend un service 
d’ami doit autre close que les soins qu’il donne a ses propres affaires, et 
si une responsabilité plus sévere ne doit pas étre réservée pour le manda- 
taire qui recoit une rétribution, ou pour celui qui a fait l’officieux et, par 
ses promesses, a empéché le mandat de choisir un représentant capable. 
Troplong, Du Mandat, No. 393. : 

And Duranton, after noting the fact that the ancient Roman law 
upheld the doctrine of the responsibility of the mandatary, with great 
severity, observes: 

‘*Mais le Code, évidemment, s’est éloigné de ces principes rigoureux; 
car si, dans tel cas donné, le mandataire doit répondre de sa faute, parce 
qu'il recoit un salaire, il est bien clair qu’il n’en devrait pas répondre si 
le mandat était gratuit, autrement la circonstance qu’il y a un salaire 
serait absolument indifférente, et cependant les rédacteurs du Code veu- 
lent qu’on y ait égard; d’ou il faut conclure, ainsi que nous l’avons dit 
souvent dans cet ouvrage, que, méme sous le Code, il y a des degrés dans 
les fautes, ou, sil’on veut, des cas ot le juge doit y avoir égard, et des 
cas ov il n’en doit pas faire la base d’une condamnation & des dommages- 
intéréts.” Duranton, Droit Frangais, vol. 18, pp. 232, 233. 

It is to be observed, that the Article of the Napoleon Code here referred 
to, and the reasoning of Troplong and Durant on thereon, pre-suppose the 
commission of some fault on the part of the unsalaried mandatary, to 
which indulgence is extended because his services are gratuitously ren- 
dered; and, a fortiori, from the same spirit of natural equity it follows 
that, where no fault whatever has been committed, as in the case at bar, 
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and there appears to be only such an error of judgment on the part of the 
mandatary, in favor of the issue of a bank of the highest credit, as could 
have been avoided, under the circumstances, by infallibility alone, that 
there is no consequent liability. 

Our own jurisprudence on this subject is well settled, and has wisely 
provided for the very class of cases to which that before the Court be- 
longs. ‘In this respect our law contains provisions not to be found in the 
French Code. 

The Code of 1808 says: ‘‘In case of an indefinite power, the attorney 
cannot be sued for what he has done with good intention. The Judge a 
must have regard to the nature of the affair, and the difficulty of commu- 
nication between the principal and the attorney.” Old Code, chap. 3, 
Article 20, p. 424; and Article 2975, of the Code of 1825, is a repetition 
of this Article of the Code of 1808. 

In the case of Madeira et al, v. Townsley et al. Judge Porter, in deliver- 
ing the opinion of the Supreme Court, laid down the principle which 
regulates the responsibility of the compensated mandatary, as follows: 

‘**The degree of diligence which is required of an agent who receives 
compensation for the business he transacts, is that which a prudent man 
pays to his own affairs, what is called in law ordinary diligence, and 
which, of course, creates a responsibility for ordinary neglect.” 12 Mar- 
tin Rep., p. 87. And this reasoning, as has been already indicated, 
applies with increased force to the case of the gratuitous mandatary, who 
falls into natural and unavoidable errors of judgment. 

The same learned Judge, in the later case of Percy v. Millaudon, after 
an elaborate discussion of the principles of the law of mandate, defined 
the duties and liability of the mandatary as follows: 

‘* But, when the person who is appointed attorney in fact has the qua- 
lifications necessary for the discharge of the ordinary duties of the trust 
imposed, we are of opinion that, on the occurrence of difficulties in the 
exercise of it, which offer only a choice of measures, the adoption of a | 
course from which loss ensues, cannot make the agent responsible, if the 
error was one into which a prudent man might have fallen. The contrary 
doctrine seems to us to suppose the possession, and require the exercise, 
of perfect wisdom in fallible beings. No man would undertake to render 
@ service to another on such severe conditions.” 8 N. 8. 74. See also the 
cases of Dupré v. Splane, 16 La., p. 54, and Ward et al. v. Warfield et al., 
3 A. p. 468, already referred to. 

The correct application of these decisions to the circumstances of the 
case before the Court, leaves no room for doubt that the defendant has 
not incurred any liability to the plaintiff. When he deposited the plain- } 
tiff’s money in the Bank of Louisiana, he put his own there also. If his 
own business prospered, he made twenty-five per cent. profit for the 
plaintiff at the same time; and when, at a most critical period in the late 
great civil war, when values were unsettled, and all financial calculations, 
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however skillful, failed, and in the progress of which the Bank of Loui- 
siana itself succumbed, he withdrew plaintiff’: funds in bank notes of 
that institution, then and long afterwards at par; he did exactly what, as 
a prudent father of a family, he thought proper to do at the same time 
for himself, and to protect his own interests. 

The defendant now submits this case with confidence to the judgment 
of the Court. The demand of the plaintiff is unreasonable, and finds no 
warrant in the facts which have been established, or in correct principles 
of law. Itis impossible to render services free from human error, and 
this suit shows that the plaintiff required such; he must therefore fail. 
These views were deemed so correct by the Judge below, that he felt no 
hesitation in expressing his warm approval of defendant’s conduct, and 
promptly gave judgment according to his prayer, without even taking the 
matter under advisement. The language of Dr. Paley, which is quoted 
with approval by Story (Story on Bailments, 3182), furnishes the only 
just and true rule in such cases : 

** Whoever (says Paley) undertakes another man’s business, makes it 
his own; that is, promises to employ upon it the same care, attention and 
diligence, that he would do if actually his own; for he knows that the 
business is committed to him with that expectation. And he promises 
no more than this.” 


$61 











Lasavve, J. The plaintiff claims of the defendant the sum of $2,647 08, 
as a balance due by defendant to him for services rendered as a gardener 
for a number of years up to the 30th of November, 1864, as shown by an 
account rendered. 

The answer contains first, a general denial, but admits that the de- 
fendant has in his possession in notes of the Bank of Louisiana, the sum 
of $2,647, as shown by several accounts current, rendered from time to 
time, and by plaintiff acquiesced in; and that said bank notes have been 
kept to his order, and have been tendered to him and refused. The said 
sum in Louisiana Bank notes, was deposited by defendant in Court as a 
tender. 

After hearing the evidence, the Court below decreed that plaintiff re- 
cover of the defendant the sum of $2,647, in notes of the Bank of 
Louisiana, and that plaintiff pay costs. 

The plaintiff took this appeal. 

The evidence shows that the plaintiff was employed by defendant for eight 
or nine years as gardener and overseer, and that defendant invested his 
money by loaning it at interest or buying paper, and rendered him gen- 
erally accounts current of his position with credits and debits, showing 
what amount was in his hands, in individual notes and cash. The 
accounts current rendered successively by defendant to plaintiff, showing 
balances cash in his hands, are as follows : - 
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On the 5th March, 1858, balance, in cash...............+++- $1,317 25 
ie OY SR er 279 89 
‘« 10th March, 1860 Al, gph RE Sg Ree e 391 19 
“* 8th July, 1863, 31st December, 1862................. 2,647 08 


On the 12th March, 1864, he rendered another account, commencing 
by crediting the plaintiff with the above balance in his hands on the 31st 
December, 1862, as follows : 

Reste & son avoir a ce jour et & sa disposition, en billets de la Banque 
de la Louisiane $2,647 08. 

In the account rendered, 8th July, 1863, where the above balanee figures 
as being in his hands, 31st December, 1862, there is not a word about its 
being in notes of the Louisiana Bank. He says: Resteason avoir, 31 
Décembre 1862, $2,647 08. 

On the 28th November, 1864, the defendant wrote a letter to the plain- 
tiff, stating that the balance in his hands, consisting in notes of the Bank 
of Louisiana, as per last account rendered, was at his disposition and 
risks and perils. 

All these balances struck by these accounts current so rendered, consti- 
tuted the relations of creditor and debtor between the parties. The 
only doubt, as to the currency with which the balances should be paid, is 
raised by the account rendered, 12th March, 1864, where the defendant 
BAYS : 

31 Décembre, 1862. este & son avoir a ce jour, et a sa disposition, 
un billet de la Banque de la Louisiane, $2,647 08. 

_ But this restriction of the mode of payment is contradicted by the 
account rendered 8th July, 1863, striking that very balance as inthe hands 
of defendant, where it is said: ‘31 Décembre, 1862.  Reste ason avoir, 
$2,647 08.” 

It is in evidence that plaintiff cannot sign his name, that he can read 
printed matter, but not hand-writing. We believe, under the circum- 
stances, that the plaintiff is not bound by this last account, the contents 
of which it seems he did not know, as shown by the testimony. The 
plaintiff had no particular funds in the hands of the defendant, who had 
at the time, accounts with other banks than the Bank of Louisiana, and 
there was no separate account in the name of the plaintiff; whatever 
money plaintiff had in the hands of the defendant, created simply a 
common indebtedness, and nota special deposit of any distinct funds. 
The judgment of the District Court must be reversed. . 

It is therefore ordered, adjudged and decreed, that the judgment ap- 
pealed from be annulled and avoided. It is further ordered, adjudged 
and decreed that the defendant, Frank Perret, pay to the plaintiff, Jean 
Pierre Guenivet, the sum of twenty-six hundred and forty-seven dollars, 
with legal interest, from judicial demand, to wit : from the 30th of De- 
cember, 1864, until paid, and costs in both Courts. 
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JEAN Pierre GuENIVET v, FRANK Perretr.—On A REHEARING. 


Instzy, J. A motionis made to dismiss the appeal in this case, on the 
ground that the plaintiff, appellant, has acquiesced in said judgment, by . 
having voluntarily executed the same, said appellant having subsequently 
to the granting of the appeal, taken the amount of $2,647 08, in bank 
notes of the Bank of Louisiana, tendered to him, and for which judgment - 
was rendered in his favor, as appears from the copy of the receipt of the - 
appellant, filed in this Court. Seay 

Said receipt is in the following words: ‘‘ Received from the Clerk of 
the Fourth District Court the sum of twenty-six hundred and forty-seven. 

dollars and eight cents, in notes of the Bank of Louisiana, to be held by 
me subject to the decision of the Supreme Court in the above case. | 
(Signed) H. R. Grandmont, attorney for plaintiff; $11 27 still due.” 

This cannot be considered a payment in satisfaction of the judgment, 
or acquiescing therein; for the receipt expressly states that these bank 
notes are to be held subject to the decision of this Court in this case. It 
must be viewed asa deposit made by the Clerk of the Fourth District 
Oourt, in the hands of plaintiffs attorney, to abide the action of this 
Court. 

This view is sustained by the fact that the costs, a statement of which, 
with the sum recorded by the Clerk, accompanies the receipt, were not 
deducted. 

The attorney of the plaintiff seems to be the custodian for the Clerk. 

It is therefore ordered that the motion to dismiss be overruled, at the 
costs of the mover. 





AnpreEw J. Burier v. J. B. Murtson & Co. 


Where, upon the trial below, plaintiff offered as a witness, the Notary who protested the notes, to : 
prove the facts connected with the tender of the collateral bonds, the defendant objected that the 
law required the Notary at the time of making protest of the notes, to state therein all the facts 
connected with the presentment for payment, and that the Notary could not testify to anything going 
beyond the protest, to modify or enlarge the same. Held: that the Notary was properly received to 
prove the facts as regarded the tender of the said bonds, notwithstanding nothing was said about 
it in the protest, or any statement made by Allen at the time, was a part of the res geste in con- 
nection with the tender. 

Whoever takes a note after maturity, takes it subject to the equity between the original parties, 
existing previous to notice of transfer, and acquires no better right than the transferrer had 
himself; aliter if transferred before coming due. 

To entitle the holder of a promissory note to recover against an endorser, on the ground of a promise 
to pay made after the latter had been discharged by failure to protest, the plaintiff must show that 
the promise was made by the endorser with full knowledge of his discharge. 


PPEAL from the Sixth District Court of New Orleans, Howell, J. 
C. Roselius and J, Ad, Rozier, for plaintiff, 
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Geo. 8. Lacey, for defendanis.—Before directing your Honors’ attention 
to other points, which fairly present themselves for consideration, we 
deem % not amiss, upon the threshold of our argument, to ascertain the 
light in which the testimony of Allen, sworn as a witness on the part of 
defendants, should be viewed by the Court. 

Defendants’s endorsements are prima facie evidence of their liability; 
and without proof destructive of the legal presumption thus created, that 
portion of the defence which rests upon want of consideration and fraud, 
must fall to the ground. 

By whom could the facts, establishing that defence, be proved? By no 
one but by Allen himself. He alone, with the exception of Murison, was 
cognizant of the circumstances under which the endorsements were given; 
he alone, with the exception of Murison, knew that those endorsements 
were obtained by Allen, at his instance and request, and without consid- 
eration: and no one but Murison and Allen were aware of that unfortu- 
nate conversation at Chicago, which may be regarded as having entrapped 
the defendants into the heavy endorsements of $20,000 now sued on. 

Defendants were compelled to take the testimony of Allen, or leave 
important and necessary facts unestablished, a valuable portion of their 
defence unmaintained. He was, therefore, not a witness of defendants’ 
own selection, but one forced upon them; he was not their witness, but 
the witness of coercion. 

In addition, the feelings and interests of Allen were on the side of the 
plaintiff. 

Under such circumstances, in what light should his statements be 
regarded by the Court? Must they all be received as true; or can your 
Honors regard one portion of his testimony as contradicted by another 
portion, or by the evidence of other witnesses? #Will this course involve 
the necessity of rejecting the whole? Or may the Court believe certain 
facts sworn to by Allen, and disbelieve others? 

Greenleaf, in his work on Evidence, having laid it down as a general 
rule, that a party having presented a witness to the Court, is not per- 
mitted afterwards to impeach his general reputation for truth, or to 
impugn the credibility of the witness by general evidence, proving him 
to be unworthy of belief, proceeds to show that this rule finds an excep- 
tion in cases where the party is forced to produce the witness; and de- 
clares, that under such circumstances, the party calling is permitted to go 
so far even as to impeach the general character of the witness, called by 

* himself, for truth and veracity. 

“But, however this may be, says Greenleaf, it is exceedingly clear, 
that the party calling a witness, is not precluded from proving the truth 
of any particular fact by any other competent testimony in direct contra- 
diction to what such witness may have testified; and that, not only when 
it appears that the witness was innocently mistaken, but even where the 

evidence may collaterally have the effect of showing, that he was gener: 





























































NEW ORLEANS, MAY, 1866. 
A. J. Butler v. J. B. Murison & Oo. 


ally unworthy of belief. Greenleaf on Evidence, 3 443. 

‘*Tf a witness state facts against the interest of the party that called 
him, another witness may be called by the same party to disprove these 
facts, for such facts are evidence in the cause, and the second witness is 
not called to discredit the first, but the impeachment of his credit is inci- 
dental only and consequential. The object of such evidence is to correct 
some supposed mistatement or to rectify an error; and if such evidence 
were to be excluded, the consequences would be most injurious to the 
administration of justice, as well.in criminal as in civil cases. On the 
trial of an action, therefore, where the question was, whether the defen- 
dant’s servant, who had been employed to sell a horse, had warranted 
him sound, and the servant on being called by the plaintiff, swore that he 
had not given any warranty, Lord Ellenborough allowed the plaintiff to 
call another witness, to prove that at the time of the sale, the servant had 
expressly warranted the soundness. There can be no rule of law, said 
Lord Ellenborough, by which the truth, on such an occasion, is to be 
shut out and justice perverted.” Phillips on Evidence, vol. 1, p. 309; 
Cowen & Hill’s Notes to Phillips on Evid., note 535. 

‘*The principle which requires a party to abide by the whole of what 
his own witness has sworn to, or wholly to abandon it, is in the case of a 
witness being disposed, from interest or other cause, to withhold a fair 
account, subject to an exception; for there certainly is no testimony the 
veracity of which is less suspicions than the admission extorted from an 
unwilling witness; and it would materially prejudice the interests of jus- 
tice, if a witness of this description could place the party producing him 
in the dilemma of either abandoning the benefit of the truth, which has 
with difficulty been obtained, or adopting all the falsehood which the 
witness may have the iniquity to mix up with it. The proper course 
seems to be, to regard the testimony of an unwilling witness in the same 
light as that of a witness adduced by the adverse party, respecting which, 
it is a settled principle, that you may believe what makes against his point 
who swears, without believing what makes for it. The rule that you must 
take the whole, or reject the whole, of your own witness’ testimony, is by 
no means so unyielding as the learned commentator seems to suppose. 
In an ordinary case you may contradict your own witness as to one fact, 
and yet retain his testimony as to another.” Cowen & Hill’s Notes to 
Phillips on Evid., note 506. 

‘‘ Where a party calls a second witness to contradict a fact which his 
first witness has sworn to, the whole of the first testimony is not there- 
fore to be repudiated by the Judge. Thus, where in an action for a false 
return of nulla bona, the Sheriff’s officer was called by the plaintiff to 
prove the receipt of the warrant and levy, who, on cross-examination, 
swore that no goods could be found, the plaintiff was allowed to contra- 
dict him as to the latter fact, but to retain his testimony ag to the other,” 
Bradley vy. Ricardo, 8 Bing. 57, 
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*‘The Court is not bound to believe or disbelieve all that a party’s 
witness says for or against him, but may reject such portions of his testi- 
mony against the party, as shall appear liable to objection.” Per Living- 
ston J. in Stokes v. Mowatt, 1; U.S. Law Journal, 305, 325-6. 

We feel satisfied that your Honors will not limit your view to the fact, 
that Allen was sworn by the defendants, and on that account believe all 
that he may have said adverse to the interests of the parties who called 
him; or reject the whole, because a portion is objectionable; but that the 
Court, guided by the principles so clearly enunciated, and following the 
rule so unmistakably laid down in the authorities above cited, will retain 
such parts of Allen’s testimony as appear to be true, and repudiate those 
liable to objection. 

We ask then that this testimony be subjected to the closest scrutiny; 
analyzed and well weighed in all its parts; credited in that which is mani- 
festly true, and discredited in that which may have been shown to be 
false, either by Allen’s own statements, or the statements of another wit- 
ness. This course pursued, truth will not be shut out, nor will justice 
be perverted. 

We contend: 

1. John B. Murison & Co. received no consideration for their original 
endorsements of the notes of the Chicago Refining Company, held by 
Allen; they were not, therefore, legally bound by such endorsements; 
and cannot, consequently, be regarded as liable upon the renewal en- 
dorsements sued on. 

2. That the notes returned by Allen to the Chicago Refining Com- 
pany, at the time of obtaining the notes sued on, had not been presented 
for payment at maturity; for want of due presentment Murison & Co., 
endorsers upon such notes, had been discharged from all liability on 
account of their endorsements of the returned notes; and, consequently, 
for want of consideration in endorsements sued on, they cannot be made 
liable upon the same. 

3. The endorsements sued on were given in ignorance, on the part of 
defendants, of their discharge by want of presentment, from all liability 
upon their previous endorsements; and, having been given without full 
knowledge of such discharge, no liability attached. 

4, At the time Allen obtained the endorsements in suit, he agreed with 
defendants not to hold them responsible as endorsers; or, he practiced 
circumvention in acquiring those endorsements. In either event, defen- 
dants are not bound. 

5. Plaintiff acquired the notes sued on, after their maturity, and with- 
out having paid an adequate consideration for the same. Under such 
circumstances, the notes in his hands are subject to existing equities. 

VI. At the time of demanding payment of the notes sued on, witha 
view to their protest, the negotiable bonds accompanying the notes as 
collateral security, were not tendered; a tender of the collaterals was ne- 
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cessary to constitute a due presentment of the notes; and, in the 
absence of due presentment, the endorsers are discharged from all 
liability. 

1. John B. Murison & Co. received no consideration for their original 
endorsements; they were not therefore legally bound by such endorse- 
ments; and cannot, consequently, be regarded as liable upon the endorse- 
ments sued on. 

Did J. B. Murison & Co. receive a consideration for their original en- 
dorsement of the notes of the Chicago Refining Company, held by 
Allen ? 

Gratitude, favor or affection, is not an adequate consideration. ‘“Thus,” 
(says Judge Story) ‘‘ a note drawn by the maker, as a gift to ason or 
other relative, or to a friend, is not sufficient to sustain the note between 
the original parties. 

Beneficence towards a public or eleemosynary corporation may, per- 
haps, be a sufficient consideration in law; and, if we are not mistaken, the 
Supreme Court of Louisiana so ruled in Louisiana College v. Kellar, 10 L. 
R. 164. But this doctrine has never been applied by the appellate tri- 
bunal of this State to a case like the present. 

To constitute a valid consideration, in the sense of the law, it must con- 
sist either in some right, interest, profit or benefit, accruing to the party 
- who makes the contract; or some forbearance, detriment, loss, responsi- 
bility, act, labor or service on the other side. Story on Promissory Notes, 
2 186. : 

It will not be pretended that defendants have derived the slightest ben- 
fit, right, profit or interest from their endorsement. Sould such preten- 
sion be made, it is at once disposed of by the testimony of Allen, who 
states that the endorsement was obtained by him ; that he paid nothing 
for the same; and that he is not aware that John B. Murison & Co. were 
in any manner benefitted by placing their names upon the back of the 
notes. 

Did Allen exercise any forbearance, or was he subjected to any loss, 
detriment, responsibility, act, labor or service, by reason of defendant’s 
original endorsements. ' 

Counsel for defendants have twice or thrice examined the testimony of 
Allen, for the sole purpose of ascertaining what forbearance or loss, or 
detriment on the part of Allen, at the time of obtaining the original en- 
dorsements, has been shown; and he presents the following, as the only 
evidence touching that matter : 

‘*T have been in the habit of loaning money to the Refining Company, 
of which Mr. Belcher was the President, through John B. Murisoa & Co., 
with their assurance that it was perfectly safe, and upon a statement of 
their willingness to endorse the paper at any time.” 

In reply to the following interrogatory, propounded by defendant’s 
counsel, ‘‘ What do you mean by your statement that John B, Murison & 
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Co. expressed their willingness to endorse the paper of the Company at 
any time ?” Allen answered, ‘‘ This is what I meant” : 

‘When we were talking about loaning the company money, defendants 
made representations as to the solvency of the Chicago Refining Company; 
and stated their willingness to endorse the paper.” * * * 

“T do not know that their statement amounted to any more on the part 
of Murison & Co., than the mere expression of their entire confidence in 
the solvency of the Refining Company. 

‘**But the statement induced me to lend the money to the company 
through them on their endorsement of the paper !” 

‘John B. Murison & Co. never entered into an obligation with me to en- 
dorse the paper of the company, which might issue in my favor.” 

We have aimed to transcribe in full the evidence of Allen, relative to 
the cause or consideration which induced him to lend his money to the 
company; and we think may safely assert, that the record discloses none 
other than the above. 

Upon this testimony it is contended on the part of plaintiff, that Allen 
loaned his money to the Chicago Refining Company not only upon an 
express promise to endorse the paper at any time, which was one of the 
inducements for the loan, but upon their endorsements actually given at 
the time the money was loaned. 

Did defendant’s statement relative to a willingness on their part to en- 
dorse the paper, constitute an express promise? And was it a legal 
inducement for the loan ? 

Allen admits, in his testimony, that the statement amounted to nothing 
more than a mere expression of opinion on the part of the defendants as 
40 the pecuniary responsibility of the Refining Company; and not only 
admits the fact, but expressly states ‘‘ that John B. Murison & Co. never 
entered into an obligation to endorse the paper of the company, which 
might be issued.” Their statement speaks for itself. It was explicit; 
readily understood by Allen; and meant nothing except an intimation of 
defendant’s opinion of the pecuniary standing of the Refining Company. 
It did not assume the features of a legal obligation, nor bear the form of 
a naked, much less a legal promise to endorse; and if Allen was induced 
by this statement to lend his money, he was acting without warrant and 
in the absence of an inducement legal in its character. 

If Allen sustained any loss or detriment from the acts or conduct of 
John B. Murison & Co,, connected with their endorsoment of the paper, 
it must have arisen from some other cause than the loan of his money 
upon defendants’ statement; or a promise on their part to endorse. 

Seemingly aware that defendants statement did not amount toa promise 
to endorse, and formed no legal inducement for the advance or loan of 
his money, Allen not thinking of the difficulty in which he was becoming 
involved, in his testimony, hitches on to the statement the fact of an actual 
endorsement; and presents the latter as a motive or cause which, with 
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the statement or promise, induced him to lend his money to the Chicago 
Refining Company, Hesays: ‘‘ The statement induced me to lend the 
money to the company, through John B. Murison & Oo., on their en- 
dorsement of the paper.” 

We have already disposed of the statement. What of the fact of an 
actual endorsement ? Is it true that the $20,000, or any part of that 
amount, was loaned by Allen to the Refining Company upon their en- 
dorsements actually given at the time of the loan? While Allen has 
made a clear and truthful statement, when swearing that the promise of 
defendants to endorse amounted to nothing more than a simple expression 
of opinion; has he not fallen into a most serious error in titat portion of 
his evidence, wherein he says that he loaned the money ‘‘on defendants’ 
endorsement of the paper ?” 

A review of the facts of the case will show most conclusively that Allen 
did not lend his money upon the strength of defendants’ endorsement of 
the notes of the Chicago Refining Company; and that, in this respect, his 
evidence is lamentably at fault. 

The testimony of Allen, but more pointedly the admissions relative to 
Belcher’s evidence indisputably prove that the $20,000 was loaned by 
Allen to the Chicago Refining Company, upon the notes of the latter, 
neither made payable to nor endorsed by John B. Murison & Co.; that 
the names of John B. Murison & Co. appear for the first time npon sub- 
sequent or renewal notes; and that the endorsements were then made at 
Allen’s request, with the understanding that they were given ‘‘simply to fa- . 
cilitate Allen in the collection of the notes from the company, or, in other 
words, to induce the company, when seeing the names of their friends 
upon the paper, to be prompt in honoring the same. 

‘‘The first endorsement,” says Allen, ‘‘whenever it was made, was made 
I think to facilitate the collcction at my request.” Subsequently hestates 
‘that he did not, to his recollection, in his intercourse and communica- 
tions with J. B. Murison & Co., give them to understand that their names 
were on the paper simply for. collection.” The meaning of Allen, in 
these two statements, is not difficult to be understood. It is this: when 
John B. Murison & Co. endorsed the notes, which they did at my request, 
they so endorsed for the purpose simply of facilitating me in collecting 
from the company; but I have no recollection of having had any inter- 
course or communication with them subsequent to the endorsement, 
wherein I gave them to understand that they had endorsed, or in his own 
‘language, ‘‘ that their names were on the paper solely for the purpose of 
collecting.” He ignores, it is true, a subsequent recognition of the facts 
connected with the endorsements, but in no way weakens his previous 
statement, wherein he had said that the original endorsement, whenever 
made, was given not with the view of making defendants responsible as 
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endorsers, but for the purpose of rendering the collection of the notes 
from ‘the company more prompt and easy. 

If then, the money was loand by Allen to the Chicago Refining Com- 
pany upon their notes, neither made payable to nor endorsed by defen- 
dants; if, moreover, their names appear for the first time upon subse- 
quent or renewal notes; and, in addition, it is shown that the first 
endorsements, whenever made, were given at Allen’s request, solely for 
the purpose of facilitating him in the collection of the paper, and not with 

‘@ view to defendants’ liability as endorsers, how, we ask, can it be pos- 
sible, under@uch circumstances, that Allen was induced to lend his money 
to the company, upon the strength of defendants’ endorsements ? 

It is evident that Allen did not joan his money, either upon defendants’ 

‘ promise to endorse, or upon the strength of the defendants’ name, ac- 
tually given, at the time of the loan; and in these respects he was not sub- 
jected to loss or detriment. In what other way did he exercise forbearance, 
or incur a risk, or loss or detriment ? What other responsibility has he 
assumed ? What act or labor, or service has he done, outside of advancing 
money to the Chicago Refining Company, upon the strength of defen- 
dants’ promise, or their endorsements ? None other is pretended. 

We think, then, we may safely assert, not only that defendants derived 
no right, interest, profit or benefit, from their original endorsements; but 
that, to obtain the same, Allen excercised no forbearance, and was sub- 
jected to no loss, detriment, responsibility, act, labor or service; and that 
such being the case, there was not an adequate consideration for such en- 
dorsements, in the sense of that word as used by law. Story on Promis- 
sory Notes, 2 186. 

The question then arises, if the original endorsements were given with- 
out consideration, were they binding upon defendants ? 

**An obligation without a cause, or with a false or unlawful cause, can 
have no effect.” ©. ©. 1887. 

‘* By the cause of the contract, in this.section is meant the considera- 
tion or motive for making it.” ,. 2 * * Civil 
Code, 1890. 

** At common law (and the same rule pervades the Roman law and the 
foreign commercial law), a valuable consideration is, in general, neces- 
sary to support every contract, otherwise it is treated as a nude and void 
pact, nudum pactum ; and the maxim in such a case is, ‘‘ex nudo pacto, 
non oritur actio.” 

This rule is equally applicable, under certain limitations, to promissory 
notes, as it is to other contracts. And there must not only be a conside- 
‘ration, but, in the just sense of the law, it must be legal as well as ade- 
quate. Story on Promissory Notes, 3183. Story on Bills, 3 185. 

. The consideration for a promissory note may be inquired into, and if 
there is no consideration for the promise, it is nudum pactum, and can- 
not be enforced by an action. Schonmaker v. Rose, 17 Johns. 301. 
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In an action between the endorser and endorsee, the consideration may 
always be inquired into, and the endorser cannot recover beyond the ex- 
tent of the consideration actually paid. Brock v. Thompson. 1 Baily 
Bills, 322. Same case referred to in Chitty on Bills, edition 1842, 
p. 69. : 

Between the original parties, or holder, who has not given full value, 
the defendant may show that he received no consideration, or none that 
was, in point of law, adequate; and this will entirely defeat the action. 
Chitty on Bills, edition 1842, p. 69, 370. Ibid. 2 73. 

There is no difference between a want and a failure of consideration, 
and each may now be set up as a defence, not only between the original 
parties, but also against a holder claiming by endorsement, after the note 
has become due, or taking it with knowledge of equities. 

Peason v. Pearson, 7 Johns. 26. Stone-v. Wadley, 8 ib. 124. Ten Eycke 
v. Vanderpoole, 8 ib. 120. Deniston v. Bacon, 10 ib. 198. Woodhall v. 
Holmes, 10 ib. 231. Frisbee v. Hoffnagle, 11 ib. 50. Thatcher v. Dinsmore, 
5 Mass. 299. Bayley v. Faber, 6ib. 451. Slade v. Halstead, 7 Cowen, 322. 
Hill vy. Bannister, 8 ib. 31. Moses v. Townsend, 6 ib. 5. Lawrence vy. Ston- 
ington Bank, 6 ib. 521. Hill v. Buckminster, 5 Pick. 391. Thompson v. 
Hale, 6 ib. 259. Hampton vy. Blakely, 3 McCord, 469. McOrearg v. Jagers, 
ib. 473. Nixon v. English, ib. 549. 

Plaintiff’s counsel, seemingly aware of the futility of an effort to dis- 
turb the doctrine of nudam pactum, as applied to a promissory note, 
draws, or rather attempts to draw, a distinction between the note itself 
and an endorsement upon the note. This distinction is, evidently, one 
without a difference. If the holder of a note, obtained without conside- 
ration, cannot, on account of want of cause, recover from;the maker, how 
can the holder of an endorsement, obtained by himself from the endorser, 
without adequate consideration, recover in an action upon that endorse- 
ment? As between the holder and the endorser, the endorsement ob- 
tained under such circumstances is not an accessary obligation, but an 
original contract; as much so as the note itself, between a maker and one 
to whom the maker has given his note. 

In Follain v. Dupré et al. 11 Rob. 464, the Supreme Court of this State 
uses the following language : 

‘¢ There is another principle well established, that if a party obtain an 
endorsement to a note by fraud, in himself, and transfers that obligation 
to an innocent third person, without notice, for a good consideration, in 
the usual course of business, that person can hold it and enfore pay- 
ment.” 

In this case the Supreme Court drew no distinction between a note and 
an endorsement upon a note; and indirectly and virtually held that, if a 
party obtained the latter by fraud, he cannot recover upon the same. 
How then can one who has obtained an endorsement without considera- 
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tion be permitted to institute an action and recover upon such 
endorsement ? 

Chancellor Kent disposes of this question in the following manner : 
‘* As between the original parties to negotiable paper, the provisions in 
favor of the bona fide assignee do not apply, and the consideration of the 
bill, note or check, may be inquired into. It may be inquired into be- 
tween the maker and payee, and between the endorser and endorsee; the 
consideration of the endorsement also may be shown, for the latter are in 
this view treated as original parties.” Kent's Com. vol. 3, p. 80. Debras 
v. Forbes, 1 Esp. N. P. Rep. 117. Herrick v. Carman, 10 Johns. 224. Hill 
v. Buckminster, 5 Pick. 391. 

An intimation has been made, though not with sufficient boldness to 
entitle it to be noticed as a confident assertion, to the effect that the gift 
of a note or endorsement is a sufficient consideration, under the Code, to 
enable a party to whom such favor has been shown to recover in an action 
brought upon the note or endorsement. 

We are at a loss to conceive upon what principle your Honors might 
act, in taking the present case out of the rules laid down by the Law Mer- 
chant, and determining it by the provisions of the Civil Code. Suppose, 
however, this course to be adopted, what evidence is there that the gift or 
donation of the endorsements in question was made in Louisiana? Is 
such generous act on the part of J. B. Murison & Co. to be presumed, 
and this, too, in face of plaintiffs’ allegation that the endorsements were 
given for a valuable consideration ? Is the donation or gift in the form 
required by law. Is it not subject to the right of revocation on the part 
of thedonors? Is not that revocation shown by a refusal to pay ? 

The distinction drawn by plaintiff, between the notes and the endorse- 
ments upon the notes, cannot avail. Nor will he derive any benefit, 
should he attempt to overleap the clear guides established by the lex mer- 
catore, and to step forward towards the povisions of the Code, regulating 
donations between the living. To this conclusion he must come at last, 
viz : the endorsements originally obtained by Allen from the defendants, 
were acquired without consideration, and are therefore not binding upon 
the latter. 

If defendants received no consideration for their original endorsements, 
and were not, for that reason, legally bound by the same, can they be re- 
garded liable upon the renewal endorsements now in suit ? 

The answer to this interrogatory is almost self-evident. The hypothe- 
sis upon which the proposition rests being conceded, how can it be other- 
wise concluded than that no liability attaches ? Why should defendants 
be relieved from the payment of the first endorsements, and be held liable 
upon endorsements given in renewal ? What force or binding effect have 
the latter over the former? Will it be said that the endorsements sued 
on are new promises, founded upon an obligation moral in its character ? 
Will it be urged that the defendants, although discharged from their form- 
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er endorsements, were still bound by the demands of conscience, and that 
this moral obligation formed a legal consideration for the subsequent 
undertaking ? 

The Supreme Court of this State, in 7 Rob. 338, says that, under such 
circumstances, no moral obligation exists. And if it did exist, such moral 
or natural obligation, although coupled with an express promise, is not a 
sufficient consideration to support a bill or note between the parties. 
Story on Bills, 2 185. 

Thus far, in the argument of this cause, we have rested our defence 
upon the want of consideration in the original endorsements. We have 
contended that there was no consideration for such endorsements ; that, 
being without consideration, John B. Murison & Co. were not bound by 
the same; and, not being liable for the original endorsement, they cannot 
be held responsible upon the endorsements given in renewal and herein 
sued on. , 

We now propose, by way of argument, to undo much that we have 
done, to gainsay much that we have asserted; and, to admit, for theafore- 
said purpose, that defendants gave their original endorsements, not only 
with a view of holding themselves liable as endorsers, but for an adequate 
consideration. : 

We then urge : 

2. That the notes originally endorsed by defendants (or renewals there- 
of) were not, at their maturity, presented for payment; that, for want of 
due presentment, Murison & Co. were discharged from all liability; and, 
consequently, for want of consideration in the endorsements in suit, de- 
fendants cannot be made liable. 

The facts, relative to a want of due presentment, are clearly shown by 
the admission of plaintiff’s counsel, in reference to Belcher’s testimony, 
fully set forth in the affidavit of Tisdale, filed upon application for 
continuance. 

From this admission and affidavit, it appears that the notes originally 
endorsed by the defendants, or notes given in,renewal thereof, matured 
in the spring of 1861; that they were not protested, nor even presentment 
for payment made; and there was no waiver of protest or presentment on 
the part of the endorsers, John B. Murison & Co. 

Presentment at maturity was necessary, in order to fix a liability upon 
the endorsers. ; 

The notes under consideration were foreign notes, and, in our opinion, 
protest of the same was required to rest a responsibility upon the should- 
ers of the endorsers. Be that, however as it may, a presentment at ma- 
turity was imperatively demanded. 

‘* A presentment for payment is a condition precedent. In general, a 
creditor may sue his debtor without any previous demand; but, in the 
case of a negotiable instrument it is otherwise. There is, however, a 
material difference between the liability of the acceptor of a bill and 
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maker of the note, and that of the drawer and endorser; for, with respect 
- to the first, though some presentment before action may be essential, he 
is not absolutely discharged; ‘whereas, with respect to the drawer and en- 
dorser, they are discharged from all liability unless the bill or note be 
properly presented on the very day it ought to be.” Chitty on Bills, 2 
353. 

If no demand for payment be made of the maker, the endorser will 
be discharged. Ins. Co. v. Shamburg, 2N.8.511. Franklin v. Verbois, 
6 La. 730. Baggett v. Righior, 4 Rob. 18. 

If, then, it be conceded that the notes maturing in the spring of 1861, 
were not presented at maturity for payment, and that for want of present- 
ment, John B. Murison & Co. were completely discharged from all lia- 
bility on account of their endorsement of such notes; and, in connection 
with this concession, your Honors take into consideration the fact, well 
established by the testimony of Allen, that the endorsements above al- 
luded to were the only foundation and cause for those sued on, then it 
may be safely asserted that the defendants, for want of an adequate and 
legal consideration to support their new promise or obligation, cannot 
be made liable upon the same. The latter is, in this view of the case, as 
well as when considered as resting upon endorsements, themselves with- 
out consideration, which formed the subject matter of our first proposi- 
tion, a nudum pactum, from which, non oritor actio. Heath v. Commer- 
cial Bank, 7 Rob. 338. 

‘‘The undertaking of the endorser was to pay the bill, provided the 
holder made due demand of the acceptor, and gave him due notice of the 
non-acceptance of the bill. The obligation was, therefore, a conditional 
one; when the condition failed he was under no obligation, either natural 
or civil to pay the bill. He was completely and entirely discharged.” 

Suppose, however, the question of consideration, or rather want of con- 
sideration, as above discussed, is not a legitimate subject for investiga- 
tion; nay, more, admitting, for present purposes, consideration to the 
fullest extent, what then ? Are the defendants without defence to the 

present action ? Clearly not. 
' They maintain : 

3. That the endorsements sued on were given without knowledge on 
the part of defendants of their discharge, by want of presentment, from 
all liability upon their previous endorsements; and, having been given in 
ignorance of such discharge, no liability attached to the endorsements in 
suit. 

The record fails to disclose any evidence showing that the endorse- 
ments in suit were given by John B. Murison & Co. with their eyes open 
to the fact of a prior discharge. On the contrary, it appears from the 
testimony that Allen, so far from communicating this important and 
sacramental knowledge to Murison, gave him to understand that the old 
notes were still in legal existence, with the old endorsements binding 
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upon the defendants. He says, ‘‘that.at the time of the endorsement, 
Murison shrugged his shoulders and said: Captain Allen, I do not like to 
do this. Whereupon he replied: Very well, Mr. Murison, the old notes 
will do me; and then he, Murison, endorsed them.” 

Murison was well aware that the original endorsements had been given 
without consideration, and simply to facilitate Allen in the collection of 
the paper; and, consequently, when called upon for new endorsements, 
he was surprised, and evinced a hesitation to endorse; a hesitation which, 
under other circumstances, would not probably have occurred. But, 
when told by Allen that the old notes would be held over him, and he 
realized the fact that he might be subjected to a liability he had never 
intended to incur, he shrugged his shoulders, and endorsed the names of 
John B. Murison & Co. upon the back of the notes. Allen carefully 
refrained from informing Murison that his firm had been discharged from 
their prior endorsements; he made no allusion to the want of present- 
ment, and the want of protest; he carefully concealed the laches of which 
he had been guilty, connected with the notes maturing in the Spring of 
1861; and went even so far as to assert that the old notes still ‘existed, 
with full recourse against John B. Murison & Co., as endorsers upon 
the same. 

The fact of ignorance, on the part of defendants, cannot be denied. 

The renewal endorsements sued on, having been given without full 
knowledge by defendants of a discharge from their previous catome- 
ments, no liability attached. 

‘** Admitting, says Carleton, J., that the defendants assumed payment 
of the note, which is by no means clear, it does not appear that they did 
so with a full knowledge that they were discharged from liability by want 
of notice. It must be shown that they were not ignorant of their rights, 
or they would not be bound.” Briggs v. Briscoe, 12 La. 468; Williams v. 
Robinson, 13 La. 421; Glenn v. Thistle, 1 Rob. 572. 

‘* We have always held, says Judge Martin, in regard to subsequent 
promises to pay, that the plaintiff is bound to prove that the defendant 
had knowledge of the irregularity when he made the promise. Tomes vy. 
Montagne, 2 Rob. 158. 

‘‘ Counsel for the Bank does not pretend that there was a legal protest; 
but maintains that the liability of defendant results from his having 
solicited and obtained indulgence from the Bank. This would be true, 
if knowledge of defendants’ discharge, by the informality alleged, could 
be shown. In the absence of any proof of his knowledge of the circum- 
stances which liberated him, the claim of the Bank cannot be sustain 
Bank of Louisiana vy. Holmes, 10 Rob. 40; Commercial Bank vy. Perry, 10 
Rob. 61; NW. O. Savings Bank v. Harper, 12 Rob. 281. 

‘If, under the evidence, this could be considered as a subsequent 
promise to pay, it was incumbent on the plaintiff to show that it was 
made by the defendant with the full knowledge of his discharge. No 
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such proof has been adduced; but, on the contrary, we are satisfied from 
the evidence that Briggs was ignorant of his discharge at the date of the 
waiver.” . 

The judgment of the District Court, releasing Briggs from all liability 
upon a subsequent promise to pay the note, on the ground of his igno- 
rance of a discharge from his endorsement, was accordingly affirmed by 
thé Supreme Court of the State. New Orleans and Carrollion Railroad 
Company v. Mills, 2 An. 824. 

In the authorities to which we have referred your Honors, the sub- 
sequent promise from which the endorser was relieved, on account of 
want of knowledge was, it is true, a simple parol promise to pay ; while 
in the present suit the promise of defendants assumes the form of 
endorsements. 

We submit, however, to your Honors that the cases cited are applicable 
upon principle; the principle involved being readily ascertained from a 
perusal of the authorities, and if thus applicable it is wholly immaterial 
whether or not facts beidentical. It argues a weak mind, to be constantly 
searching after an identity of facts and losing sight of that unity of 
principle, which alone gives to judicial decisions the weight of 
authority. 

If John B. Murison & Oo., without full knowledge of a discharge from 
their previous endorsements cannot, as we have seen from a long and 

“unbroken line of authority, be held responsible upon a simple parol pro- 
mise to pay, why should they be made liable upon a promise reduced to 
writing ? Why subjected to legal responsibility, because that written 
promise assumed the form of a promissory note held by an original party? 
Why liable, because at the request of Allen, and while in ignorance of 
existing facts which Allen, the holder of the old notes, was bound to com- 
municate to them, they, without any new consideration to support the 
promise, endorsed certain notes instead of making them ? [If error, the 
principle underlying the authorities above quoted, operates a discharge 
from a verbal assumpsit, why is it not a ground for relief against a written 
promise, or a note, or an endorsement? The form in Which the new 
obligation may be clothed is wholly immaterial. It is a matter of no 
moment, whether it be given by parol or in writing; in the form of a note 

‘or bill; or as an endorsement. As evidence of what was done, a written 
promise doubtless possesses greater weight than one by parol, and that 
weight may perhaps be increased, if the obligation assumes the outward 
form of a note or an endorsement; but the legal liability of a party is no 
greater in one case than in the other. 

In Garland y. Salem Bank, the endorser had gone even further than 
giving a new note or endorsement. He had actually paid the amount of 
the endorsement to the holder of the note, and still he was permitted by 
the Supreme Court of Massachusetts to recover back his money. 

In this case it was held that where the endorser of a promissory note, 
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ignorant that a demand had not been made on the maker of the note, 
paid the amount thereof to a banking company, with whom it had been 
left by the holder for collection, and the same had been passed to the 
credit of the holder in the books of the company, the endorser might 
recover the money from the company, although after the reclamation 
they had paid the amount to the order of the holder. 9 Massachusetts, 
410. 

In Union Bank of Louisiana v. E. D. Hyde et al., it appears that about 
the 8th day of November, 1836, T. R. Hyde & Bro., being the holders of 
several promissory notes, amounting to $2,748 08, did, at that time, and 
on the 6th of December, discount said notes in the Union Bank, whereby 
the bank became owners of the same. That they were by the bank re- 
mitted to the State of Mississippi, where they were made payable; but 
not being paid at maturity, were returned to the bank, and, on their 
demand, taken up and settled by the endorsers, T. R. Hyde & Bro., ‘“‘who 
believed the said notes to have been protested, notified, etc., when in 
truth, and in fact it was not so.” In this settlement, the bank obtained 
two promissory notes, drawn by E. D. Hyde & Co., and endorsed by T. 
R. Hyde & Co.; and it was upon T. R. Hyde & Co’s endorsement of these 
new notes that the bank commenced suit. The Supreme Court of this 
State rendered judgment against the endorser. But upon what ground ? 
Was it because the endorsers, by endorsing new notes, had precluded 
themselves from urging their discharge from a previous liability, by want 
of a due demand of the old notes? Was it because the Supreme Court 
refused to apply to that case the rule of law which had been made, often 
and again, to apply to a simple promise to pay? Clearly not. But, be- 
cause, under the circumstances of that case, the Court presumed that T. 
R. Hyde & Bro. were aware at the time of giving their new endorsements, 
that they had been discharged from all liability for the old. Had not the 
facts of the case warranted that presumption, the opinion of the Supreme 
Court of this State, would have been rendered expressly in accordance 
with that given by the Supreme Court of Massachusetts, in Garland v. 
Salem Bank. Inferentially it isthe same. Rob. 418. } 

Heath v. Commercial Bank of New Orleans, was an action brought to 
recover back money which the plaintiff alleged was paid through error, 
by his agent, under the belief that as endorser of a bill of exchange, held 
by the defendants, he was bound, when in point of fact he was not so 
bound, and had been discharged by the failure of the holder of the bill, 
to give notice of its dishonor for want of acceptance. 

The Court says: ‘‘ Nothing is better settled than that a subsequent 
promise to pay, to be binding on an endorser, who has been discharged 
by the holder’s laches, must bemade with a full knowledge of such laches, 
and with an intention to waive hislegal rights. * * * * * * A 
promise thus made in ignorance of the facts which discharges a party, 
28 
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is not binding; and money paid under it can be recovered back. There 
was not on the part of the endorser even a natural obligation to pay, 
which precluded him froni recovering back the amount paid.” 7 Rob. 
837. | 

If an endorser, who has been discharged by the'laches of the holder, 
can recover back the amount of an endorsement by him paid, why cannot 
he successfully resist the attempt of a holder guilty of laches, who seeks 
to enforce payment of a note or endorsement given in error? 

If then it be true, as we have conclusively shown, that the endorsements 
in suit were given by defendants to Allen at his request, and in ignorance 
of Allen’s laches; and it is furthermore true, that endorsements obtained 
under such circumstances, are without binding force or effect, then there 
is an end to plaintiff's action, and defendants without going further are 
entitled to a judgment at the hands of the Court. 

4, At the time Allen obtained the endorsements in suit, he agreed with 
defendants not to hold them responsible as endorsers; or he practiced 
circumvention in acquiring their endorsements; in either event defendants 
are not bound. 

Allen says: ‘‘After Murison had made the endorsement, he said to 
me, ‘ you must not hold me responsible, because, if I should have to pay 
the note, it would ruin me.’ My reply was, ‘pshaw! Mr. Murison, you 
are always borrowing trouble and pay interest for it.’ This statement 
was made when he got up, immediately after the endorsement of the 
paper.” 

In order to place a correct interpretation upon this ambiguous language 
of Allen, and to arrive at his meaning it will be necessary for your Honors 
to bear in mind antecedent facts. 

Defendants had endorsed, at the request of Allen, certain notes of the 
Chicago Refining Company; their endorsements having been given with- 
out consideration, and simply for the purposes of collection; these 
notes had matured; a settlement with Belcher had been made, and new 
notes given. Murison was asked by Allen to endorse the new notes, and 
he hesitated. Allen threatened Murison with tho old notes, when the 
latter, not knowing to what legal liability he may against his will have 
subjected the firm, was determined to remove all doubts for the future; 
and then in unmistakable language he remarked: ‘‘ Capt. Allen, you 
must not hold us responsible on account of these endorsements.” Allen 
replied : ‘‘Pshaw! Mr. Murison, you are always borrowing trouble and 
paying interest for it.” Did he say to him as he would and should have 
done, had he not intended to assent: ‘‘No, Mr. Murison, if you endorse 
that paper, you will subject John B. Murison & Co. to the responsibility } 
of endorsers?” Did Allen even disclaim Murison’s proposition of a want 
of liability? Did he not withhold a necessary explanation, and under 
such circumstances does not the law infer assent on the part of Allen ? 
“If doubt or obscurity arise,” says the Code, ‘“‘for the want of ne- 
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cessary explanation, which one of the parties ought to have given, or 
from any other negligence or fault of his, the construction most favorable 
to the other party shall be adopted, whether he be obligor or obligee.” 
0. CO. 1953. 

Again: ‘It is the common intent of the parties that is to be sought 
for; if there was a difference in the intent, there was no common consent, 
and consequently no contract.” ©. ©. 1940; No. 4, 

Murison clearly intended that the endorsements should not subject de- 
fendants to a legal responsibility, and so stated to Allen, He was w,lling 
that the names of John B. Murison & Co. should be placed upon the 
back of the notes, for the purpose of facilitating their collection, or 
perhaps for any other purpose short of a liability on the part of the de- 
fendants as endorsers; but this responsibility he was not willing to assume, 
and so declared at the time of endorsing. — 

This conditional endorsement was a part of Murison’s agreement, and 
Allen must be regarded as having assented to it, or the endorsement, un- 
der Article 1940 became void for want of a common consent to the terms 
upon which it was given. 

The fact that Allen did not, in reply to Murison’s proposition, positively 
disclose his intention to hold defendants liable to the responsibility of 
endorsers; his neglect even to disclaim the idea of want of liability; the 
provisions of the Code which place upon Allen’s language a construction 
most favorable to the other party; and the want of a common consent 
destructive of all agreement, which would be the case if Mr. Murison’s 
clear and unmistakable proposition was rejected by Allen, all point, with 
unerring certainty, to the fact of a consent on the part of Allen, though 
clothed with ambiguous language not to hold defendants responsible as 
endorsers. 

We have been disposed to look at Allen’s language from this stand 
point; a stand point in consonance with reason, sustained by law and 
equity, and withal violating no rule of common charity. If, however, 
plaintiff's counsel will not permit him there to rest; if to his language 
they refuse to give an interpretation so just and proper, they force Allen 
‘to a position strongly tainted with circumvention and fraud. 

Discarding the idea of an assent, to the simple and precise understand- 
ing disclosed by Murison, Allen’s language develops Allen’s thoughts and 
plan as follows : 

Mnurison has plainly stated to me, that when endorsing the notes, he aia 
not consider the firm of J. B. Murison & Co. liable upon such endorse-, 
ments. If I do not appear to assent, he will withhold the endorsements, 
‘and I will be thrown back upon the notes of the company, with all 
recourse against J. B. Murison & Co. gone; whereas, if I openly consent, 
how can I hereafter claim to have recourse against J. B. Murison & Co? 
What shall I do? I will use ambiguous language; I will quiet the fears 

of Murison; I will lull him into the belief that his proposition is assented 
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to; and after I have obtained the endorsements, I will throw myself back 
upon my obscure language, which has not conveyed, but concealed my 
idea and my intention, and will force payment of the endorsements. Is 
conduct like this frank and open, and honest ? Does it savor of a good 
or an evil intent? Was it not the work of circumvention and fraud ? 
‘« Frans latet in generalibus.” Fraud lies hid in general expressions. 

If the endorsements were given with the express understanding that 
defendants, the endorsers, should not be liable, no liability of course at- 
tached. Such was the contract, and by it parties must abide. Are they 
responsible if the endorsements were obtained by circumvention or 
fraud ? 

A bill of exchange or note will be void, where it is founded in fraud or 
duress, or imposition or circumvention, or taking an undue advantage of 
the party. And the doctrine is so completely coincident with the dictates 
of natural justice, that it probably has a full recognition in the jurispru- 
dence of every civilized country. Certain it is that it has a most perfect 
sanction in the Roman Law, and in the jurisprudence of all the States of 
continental Europe. Story on Bills, 3 185, p 215; Story on Notes, 2 188, 
p. 213; Pothier on Obligations, N. 28 to 33; Pothier by Evens, vol. 2, 
No, 2, pp. 7 to 25; Ib. No. 3, pp. 28, 9; C. C. Art. 1813. 

5. Plaintiff acquired the notes sued on after maturity, and without 
having paid an adequate consideration for the same; under such circum- 
stances the notes and endorsements are in his hand, subject to existing 
equities ? 

Did not plaintiff acquire after maturity ? 

This is admitted in his answer to interrogatories upon facts and arti- 
cles. Plaintiff says that he obtained the notes after they had been 
protested. 

Did he pay to Allen an adequate consideration for the paper ? 

, At the time of the purchase of the notes John B. Murison & Co. were, 
and had been for years previous, merchants of the highest standing in 
the city of New Orleans. They met their liabilities with promptness, 
and never suffered their paper to go to protest. The members of that 
firm were men not only of probity but of property; and their responsibi- 
lity to the full extent of the notes held by Allen was beyond question. 
In addition to this security, Butler held in his hands twelve thousand 
dollars, monies belonging to defendants arising out of an adventure in 
cotton, in which Butler and they were mutually interested. And yet 
plaintiff pretends to have given Allen for the notes thus secured, and 
further secured by collaterals, only sixty per cent. upon the face of the . 
paper, exclusive of interest; a sum exactly equal to the amount of defen- 
dants monies in plaintiff's hands; this sum, inconsiderable and inadequte 
as it was, being covered by a pretended letter of credit not used by Allen 
at the time of his giving testimony; liable to be revoked, and possibly 
countermanded and revoked at the present time. 
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Is this an adequate consideration in the sense of the law ? 

Under such circumstances Butler acquired the notes and endorsements, 
subject to equities. 

There were equities against the endorsement in Allen’s hands. He had 
obtained the same from Murison & Co. without consideration, and with 
the understanding that defendants, in endorsing originally, and subse- 
quently endorsing the notes in suit, were not to be held liable as endor- 
sers. Allen, clearly, could not as we have shown, recover upon 
endorsements thus obtained. He could not enrich himself at the expense 
of those with whom he had thus transacted. And by transferring the 
notes to plaintiff after maturity, or without a valuable consideration, he 
simply placed the latter in his shoes; giving him no rights and privileges 
which did not appeartain to himself; subjecting the plaintiff to the 
infirmities of Allen’s title, and causing the paper in Butler’s hands to 
existing equities and defences, of whatever nature the same might be. 
Vide numerous authorities cited in Hennen’s Digest. Verb. Bill and 
Notes, pp. 189, 190. 

What object has the law in view, in forcing the holder of a note to an 
actual presentment of the same? Why is his duty so peremptory, that 
he must, where it is possible, have the note in his possession, actually 
exhibit it, and be ready to deliver the same to the maker when the de- 
mand for paymentis made ? This legal requirement is not arbitrary, but 
is founded upon a motive. What is the reason or grounds for this deter- 
mination ? Manifestly none other than to relieve the maker or endorser 
of a note from the risk of a double payment. For all other purposes a 
simple demand for payment, without exhibiting the note, would suffice; 
but if a demand for payment without exhibition of the note would be 
sufficient in all cases, the maker and endorser being required to pay the 
amount of the note upon this demand, might, in so doing, subsequently 
be compelled to take up the paper which, previous to its maturity, had 
found its way into the hands of a bona fide holder. We take it for 
granted that to relieve the maker and endorser from the risk of a double 
payment, is the reason why the law requires the actual exhibition of the 
note at the time payment is demanded. 

In order to protect the maker of a note secured by negotiable collaterals 
from this risk, it is equally necessary to require at the time of demanding 
payment of the note, a tender of such collaterals. 

In absence of due presentment of the notes to the makers at maturity, 
defendants were discharged from all liability as endorsers. Due present- 
ment, condition precedent. Story on Bills, 3 344. 

In the original brief, filed on the part of defendants and appellants, we 
contended: 

That the endorsements sued on were given by John B, Murison & Co., 
not only without consideration, but in ignorance, on the part of the 
defendants, of their discharge from liability upon the returned endorse- 
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ments, occasioned by the laches of Allen. 

That this want of consideration, and ignorance of irregularities, oper- 
ating a discharge, relieved defendants from all responsibility to Allen. 

And that Butler, having acquired the notes from Allen, after dishonor, 
holds them subject to all equities which might have been urged against 
the paper in the hands of the transferror. 

The questions of fact involved in this argument were iio by us to 
be clearly established by the evidence; and we are not a little surprised 
to discover a well settled rule of commercial law so boldly assailed by 
counsel for appellee. 

We propose briefly to notice the argument of counsel for appellee upon 
this point of law. 

He contends that the defence of want of consideration, arising from 
accommodation paper, though valid as against Allen, is without effect 
against the transferree, Butler, even though the latter acquired after 
protest. 

‘*In the suit of Brown v. Mott, says counsel (7 Johnson Reps. p. 362), 
it is laid down. The cases of Smith v. Knox, 3 Exp., N. P. 46, and Charles 
v. Marsden, 1 Taunton, 224, show that the principles of commercial law 
are, that where there is no fraud in the case, and the endorsee has given 
value for the bill, he shall recover of the acceptor, notwithstanding the 
bill was accepted without consideration, and for the accommodation of 
the drawer, and that fact was known to the endorsee when he took the 
bill, and though he even took the bill after it was due.” 

Counsel for plaintiff also refers to Parsons on Mercantile Law, pages 
102, 103: ‘‘ Nor is the mere want of consideration between payee and 
maker one of those equities to which a holder for value, after dishonor, 
even with notice, is liable, provided the bill or note was originally in- 
tended to be without consideration, as in the case of an accommodation 
bill or note, intended as a gift.” 

In replying to these authorities, and to the argument of counsel resting 
upon the same, we have to say: 

1. That the rule supposed to be laid down in the authorities quoted by 
counsel has not been accepted and acted upon as the established rule of 
commercial law; particularly in the State of Louisiana, where, by the 
decisions of the Supreme Court, a contrary principle has been uniformly 
recognized and sustained. : 

‘*As no one is a bona fide holder, in this sense, who has notice of a 
defence against the paper, no one who takes it after dishonor is such bona 
fide holder, because the dishonor itself is notice to him that there is some 
defect or defence. Hence the rule that, ‘‘ one who takes paper for value, 
after dishonor, is open to all equitable defences.” Parson’s Notes and 
Bills, edition 1865, vol. 1, p. 275. 

Your Honors will perceive that this commentator makes no distinction 
between notes and bills, given with or without consideration, and as ac- 
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commodation paper or otherwise, where the same is taken after maturity; 
but lays down the rule generally, that one who takes paper for value, after 
dishonor, is open to all equitable defences. 

‘* Tf the paper be taken after it is due and payable, the presumption is 
against the validity of the demand, and the purchaser takes it as a dis- 
honored bill, at his peril, and subject to every defence existing against 
it before it was negotiated.” Kent’s Commentaries, vol. 3, p. 90 (6th 
@lition). 

‘‘Tf the transfer is after the maturity of the note, the holder takes it 
as a dishonored note, and it is affected by all equities between the origi- 
nal parties, whether he has any notice thereof or not.” Story on Notes, 
p. 203. 

‘** But a man who takes a bill after it is due, takes it subject to all the 
objections and equities to which it was liable in the hands of the person 
from whom he takes it.” Bailey on Bills, chap. 5, 33, 82 (ed. 1826), 
Bailey on Bills, chap. 5, 38, p. 162 (ed. 1830). Chitty on Bills, chap. 7, 
p. 243 (ed. 1833). 

‘* A person who takes a dishonored bill, cannot be allowed to claim the 
privileges which belong to a bona fide holder, without notice. If he 
chooses to receive it under such circumstances, he takes it with all the 
infirmities belonging to it, and isin no better condition than the person 
from whom he received it.” Andrews v. Pond et al. 13 Peter's Reports, 
p. 66. 

‘**In a suit between accommodation endorsers and their endorsee, with 

_ notice of the fact, actual or constructive, the consideration may be in- | 
quired into.” Brown v. Fort & Giraud, 1 Martin, 34. 

‘** This suit is brought against the succession of CO. D. Jordan, to re- 
cover the amount of five promissory notes drawn by Jordan, Ellis & Co., 
to the order of Henry Jordan, and endorsed by said Henry Jordan, C. D. 
Jordan and Thomas K. Jones & Co. successively. The plaintiffs allege 
that they are holders by endorsement from T. K. Jones & Co., and that 
C. D. Jordan, the defendants’ testator, is liable to them as endorser.” 

‘* The defence set up is, that C. D. Jordan endorsed the notes for the 
accommodation of T. K. Jones & Co., at their special request, in order to 
enable them to raise money at bank in Boston, and under a positive as- 
surance that he should never be liable as endorser. It is further alleged, 
that the plaintiffs are not the bona fide holders of the notes sued on, and 
that they were received by them long after they were due, in order to 
enable them to recover for the benefit of T. K. Jones & Co., who took up 

) the notes at their maturity, after failure of the makers to provide fortheir 
‘ payment. It is further alleged, that the notes were given by Jordan, 
Ellis & Co., for goods sold them by T. K. Jones & Co., and that ©. D. 
Jordan received no consideration, to the knowledge of the present plain- 
tiffs, who became possessed of the notes, not in the usual course of trade, 
but after they were due and dishonored.” 
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‘* Tt was held that where an endorser endorsed for the accommodation 
of the holders, without receiving any consideration whatever, they can- 
not recover against him; nor their endorsee, who takes the note after its 
dishonor.” Whitwell et al. v. Crehore, Ext. 8 La. 540. 

‘** Where the holder of a note receives it from the payee after its ma- 
turity, he is considered as standing in the place of the payee, and it is 
subject to any defence which might have been urged against the payee, 
and if there was a failure of consideration he cannot recover.” Seneyer \ v. 
Hoovey et al. 5 A. 153. 

‘** A party receiving a bill of exchange after maturity, is subject to any 
equities existing between the original parties.” Conery v. Kendall, 5 
A. 515. 

In Matthews v. Ruthorford, 7 An. 225, the attention of the Supreme Court 
of Louisiana was especially and pointedly directed to accommodation 
paper, and in that case it was negatively held that an accommodation 


maker is not liable to a holder, who takes the note after maturity. 


It might well be held that the holder of accommodation paper, acquired 
before maturity, even with notice, could not be defeated in his claim 
upon the paper, by the plea of want of consideration; for, as the Supreme 
Court says, in Matthews v. Ruthorford, ‘‘the very object of an accommo- 
dation note is to enable the payee, by a sale or other negotiation of it, to 
obtain a credit with third persons for its amount.” 

But this principle cannot be made to apply, nor has it been applied by 
any other authorities than those quoted by counsel, to a case where ac- 
commodation paper has been taken after dishonor; for the reason that 
the party, after maturity, does not hold himself out to the public, as db- 
solutely bound. He cannot be regarded, after the bill or note is stained 
by a protest, as intending to give his name, as an accommodating party 
or otherwise. 


Laxpavve, J. This suit is brought to recoverof the defendants $20,000, 
evidenced by four promissory notes, each for $5,000, with ten per cent. 
interest from the 23d July 1861, under the laws of the State of Illinois, 
where they were executed, and made by the Chicago Refining Company 
to the order of and endorsed by E. 8. Hunter; John B. Murison & Co, 
are the endorsers. 

It is alleged in the petition, that said notes are signed by E. 8. Hunter, 
the Treasurer, and countersigned by H. W. Hunter, the Secretary of the 
said Company, being the proper persons to execute the same, and having 
the authority to do so. 

That afterwards, the said payee endorsed the said four notes in blank, 
and then afterwards the said John B. Murison & Co., defendants and 
commercial partners, endorsed the said notes in blank, and delivered the 
same to petitioners. 

The answer admits the signatures to, and the endorsement of defend- 
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ants upon the four notes referred to in the petition, but denies every 
other allegation in the petition contained. 

It further states, as a special defence, that the endorsement of defend- 
ants was made and given at the special request of one James F. Allen, 
who had obtained the said notes from the makers, and, at the time of the 
endorsement by respondents, owned and held the same; that when these 
defendants made their endorsement, it was fully agreed by these appearers 
and the said Allen, that the said endorsement was merely nominal, and 
that these respondents were not in any event, to be regarded as liable for 
the payment of said notes. That respondents have, at no time, received 
either legal, equitable or moral consideration for their aforesaid endorse- 
ment, and that the same is nudum pactum. 

That the plaintiff has acquired possession of said notes from said Allen, 
without consideration, out of the usual course of business, at a time and 
under circumstances sufficient to induce a reasonable belief of the exist- 
ence of equities and defences against the paper. 

That said notes were not duly protested, nor legal notice given to these 
appearers. The answer specially denies that, at the time of the demand 
of payment by the notary with a view to a protest, the bonds and coupons 
of interest, were by the notary or any other, returned, offered, or pre- 
sented to the makers of said notes, to the payee or to these respondents, 
as required by the endorsement or agreement on the back of said notes. 

Upon these issues the lower Court, after having heard the testimony, 
gave judgment in favor of plaintiff, and the defendants took this app»al. 

Upon the trial below, plaintiff offered as a witness, the notary who 
protested the notes, to prove the facts connected with the tender of the 
collateral bonds; the defendant objected that the law required the notary 
at the time of making protest of the notes, to state therein all the facts 
connected with the presentment for payment, and that the notary could 
not testify to anything going beyond the protest, to modify or enlarge the 
same. The notary was properly received to prove the facts, as re- 
garded the tender of the said bonds, notwithstanding nothing was said 
about it in the protest, or any statement made by Allen at the time, was 
a part of the res gest# in connection with the tender. The Court did 
not err in receiving the testimony. 

On the trial, the defendants offered the depositions of James F. Allen 
to prove that, at the time of the endorsement by said defendants, it was 
agreed between defendants and said Allen, that said endorsements were 
merely nominal, and that said defendants were not in any event to be 

held liable for the payment of said notes; the plaintiff objected on the 
score of interest in the witness, and that no parol testimony could be 
received to prove that the endorsement on the notes was made under any 
conditions. 

The Court overruled the objections properly. The notes had been 
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transferred by Allen to the plaintiff after due and protested; if Allen had 
any interest it was against the defendants, because if he had transferred 
to plaintiff a vicious paper, he was certainly responsible to him, (19 L, 
472), and the agreement also between the defendants and Allen, followed 
the notes in the hands of plaintiff, who acquired nothing but the rights 
of Allen. 

On the trial below, it was admitted by the plaintiff that if W. H. 
Belcher was present (Belcher was the President of the Chicago Refining 
Company), he would swear that the notes sued upon commenced by the 
loan of a certain sum of money to the Chicago Refining Company by one 
James F. Allen; that to cover their first loan, the Company issued their 
promissory notes in favor of said Allen, and that said notes were neither 
payable to or endorsed by J. B. Murison & Co.; that said J. B. Murison 
& Co. did not at any time, endorse any of the notes at the request of the 
Chicago Refining Company; that the endorsement of J. B. Murison & 
Co. appeared for the first time upon subsequent renewed notes; that the 
Company paid them no consideration for such endorsement, and that the 
endorsement, whenever made, was made at the instance and request of 
other parties than the Company; that at the time of the making and 
giving to said Allen, the notes sued upon, the notes returned to the Com- 
pany, and which formed the sole and only consideration of the notes now 
in suit, had been for two or three months over due and not protested, and 
without presentment for payment at maturity, and that presentment for 
payment at maturity had not been waived or in any manner dispensed 
with; that at the time of the settlement of the returned notes and the 
giving of the notes in suit, it was fully understood and agreed by and 
between Allen and the said Belcher; that the old and returned notes 
aforesaid, were settled and fully and completely extinguished by the notes 
of the Company sued on, secured by certain bonds handed over to Allen 
as collateral security for their payment; that the settlement and extin- 
guishment of the old notes, was made without the slightest reference to 
the endorsement of J. B. Murison & Co. upon the notes sued on; that 
such endorsement of J. B. Murison & Co. formed no part of the agreement 
and settlement aforesaid, and that said settlement and extinguishment 
was perfect and complete without such endorsement. 

J. J. Allen, the original holder of said notes, and who transferred them 
to the plaintiff, testified in substance as follows : 

I sold to A. J. Butler four notes of hand of $5,000 each, and I believe 
that they are in suit in the Sixth District Court of thiscity. * * * If 
my memory serves me right, I received four notes in suit by Col. Butler, 
from the Chicago Refining Company, on the 23d day of August, 1861. 
In giving the notes, the Chicago Refining Company was represented by 
William H. Belcher, as President. The four notes in suit were given in 
place of other notes of the Company, held by witness. * * * * * 
In the summer of 1861, I went to Chicago incompany with Mr. Murison 
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for the purpose of making a settlement of four notes of $5,000, each past 
due. The notes were given by the Chicago Refining Company, payable 
to the order of and endorsed by John B. Murison & Co. I held no collate- 
rals for the payment of these notes, except the endorsement of John B. 
Murison & Co.; W. H. Belcher, on behalf of the Chicago Refining Com- 
pany, made an arrangement and settlement with me of the old notes 
which I held against the Company. They did give-me new notes for the’ 
four old ones. These notes are the same notes which are in suit in the 
Sixth District Court. 

He gave me, as collateral security for the payment of the notes, twenty 
bonds of one thousand dollars each, of the Chicago Refining Company; 
he did not offer me Mr. Hunter’s endorsement, but I solicited it; he did not 
tender Mr. Hunter to me as an endorser of the Company; I solicited him 
and obtained him. * * * From the time I received the bonds I kept 
control over them until I delivered them to Col. Butler, when I sold him 
the notes. ‘ 

I have been in the habit of loaning money to the Refining Company, of 
which Mr. Belcher was the President, both at St. Louis and Chicago, 
through John B. Murison & Co., with their assurance that it was per- 
fectly safe, upon a statement of their willingness to endorse the papers 
at any time, which they did; I never knew Mr. Belcher before I went to 
Chicago, and then, through Murison & Co. This is all the consideration 
for the endorsement of the four notes sued upon, so far as I know. I only 
know that they done business for Mr. Belcher—were his agents. I never 
paid to them anything for their endorsements on the four notes. The 
first four notes (the original notes before mentioned) were given for 
money, and the last notes (the notes sued upon) were given to take up the 
first four. The first notes were made in the same form and with the same 
endorsements, with the exception of Mr. Hunter, who was not an endor- 
ser on the first notes which were given up. 

At the time I delivered the four notes to Mr. Belcher, I had no claim 
against John B. Murison & Co., except I held some of their bank checks, 
which have been paid. * * * * * 

When we were talking about loaning the Company the money, they, 
Murison & Co., made representations as to the solvency of the Chicago 
Refining Company, and stating their willingness to endorse their paper, 
and Mr. Murison stated to me that he thought them so entirely solvent 
that he had loaned them money belonging to his wife; I do not know 
that these statements amounted to any more on the part of Murison 
& Co., than the mere expression of their entire confidence in the solvency 
of the Refining Company; but the statement induced me to lend the 
money to the Company through them, on their endorsement on the pa- 
per. John B. Murison never entered into an obligation with me to 
endorse the paper of the Company, which might be issued in my favor. 
The arrangement made with Mr. Belcher was not made by me, but 
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through Mr. Murison; I had a conversation with Mr. Belcher; I closed 
the transaction with Mr. Belcher, by taking four notes of $5000 each, due 
twelve months from the 20th July, 1861; they, the notes sued on, secured 
by twenty bonds of $1,000 each, issued by said Refining Company, and 
the endorsement of John B. Murison & Co.; said notes were made paya- 
ble to the order of John B. Murison & Co., at the house of said firm in 
New Orleans. It was expressly understood that Murison & Co. should 
endorse the notes at the time they were taken. I think I am in error by 
stating the notes were payable to Murison & Co.; they may have been 
payable to E. 8. Hunter; I am not certain as to the express agreement, 
as above stated, but there was a general understanding that Murison & 
Co. would endorse the notes; I take it for granted that they were to en- 
dorse the notes, from the fact that I stated to Mr. Belcher that I had not 
come to Chicago to go away with less security than I came with, and Mr. 
Murison was present at the time I made the remark. I believe this is all 
the understanding with Mr. Belcher, relative to John B. Murison & Co.; 
I obtained upon the new notes the security of E. 8. Hunter and the secu- 
rity of the bonds; Mr. Hunter was not individually upon the old notes 
at the time I held the old notes. I held no bonds in my own right as 
security. when I delivered up the old notes and received the new ones; 
Mr. Murison and Mr. Belcher were both present. 

Question by defendants’ counsel to this witness: At the time you stated 
that you did not wish to go from Chicago with less security than you 
came with, did or did not Mr. Belcher offer and give the notes endorsed 
by Hunter with the bonds? 

The witness answers yes. 

Question by defendants’ counsel: Did or did you not receive from Mr. 
Hunter the notes endorsed by Belcher and the collateral after you had 
made this statement? This witness answers yes; at the time Belcher 
delivered the notes to me, the endorsement of Murison & Co. was not on 
them, but at that time I held the old notes in my hands. 

Question: At the time you received the new ones of Belcher, was it not 
understood that the Company were entitled to a return of the old notes? 
Answer: I don’t know what the Refining Company understood when they 
handed me the new notes; but it was not my understanding, nor my 
intention, to give up the old notes until I obtained the endorsement of 
Marison & Co. on the new ones. After the new notes were in my hands, 
I called on Mr. Murison, and obtained the endorsement of the firm. 

Question: At the time, and previous to the endorsement of J. B. Mu- 
rison & Co., what did Mr. Murison state to you? Answer: I don't like to 
endorse that paper, or I don’t like to do this, speaking in an under tone; 
whereupon I replied to him: Very well, Mr. Murison, the old notes will 
do me, and then he endorsed them. 

Question: Did or did not Murison say to you: Captain Allen, if I en- 
dorse these notes, you are not to hold me responsible? Witness answers: 
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No. After he had made the endorsement, he said to me: you must not 
hold me responsible, because, if I should have to pay them, it would ruin 
me. My reply was: Pshaw! Mr. Murison, you are always borrowing 
trouble and paying interest for it. This statement was made, when he 
immediately got up, after making the endorsement of this paper. This 
conversation was made to me in a low tone. Witness states that the 
notes in suit originate from a loan made by him to the Chicago Refining 
Company, made several years ago. * * * * * These notes were not, to 
the best of my recollection, payable to J. B. Murison & Co. I do not 
recollect if the first notes were endorsed by J. B, Murison & Oo. These 
notes were renewed from time to time; I mean they were taken up by 
giving new notes, and finally merged in the notes in suit. * * * * * The 
first endorsement, whenever it was made, was made, I think, to facilitate 
the collection, at my request. It was not my understanding that Murison 
& Oo. were not to be liable on their endorsement. 

I do not know what Murison & Oo. thought about their liability on 
their endorsements; but my understanding was, that they were liable 
for it. They had no express understanding as to the liability of Murison 
& Co. as endorsers. I did, to my recollection, in my intercourse and 
communications with Murison & Co., give them to understand that their 
names were on the notes simply for collection. I never paid them any- 
thing for endorsing the paper. I don’t know that they ever derived any 
consideration from me, in any way, for the endorsement of any of these 
papers. * * * * Witness, being asked whether Murison did or did not 
endorse the notes in suit with the understanding that the firm would be 
held responsible, answered: There was nothing express one way or the 
other, by words, until he presented the notes for endorsement.* * * * * 
He endorsed the notes at my request. 

Witness, being asked if he did or did not consider the endorsement of 
the old notes he gave to Belcher, as the ground for the endorsement of 
the notes sued upon? he answered: yes. He was also asked if there was 
any other consideration for the endorsement, by John B. Murison & Oo., 
of the notes sued upon, to state that consideration. He answered: None 
that I know of. * * * * Inever paid them anything for their endorse- 
ments. I sold the paper to Col. Butler, the plaintiff, for sixty cents on a 
dollar, interest off. 

The plaintiff, having been interrogated on facts and articles, confessed 
that he had obtained the ownership to the notes, after they were due and 
protested, from Allen, about the first of November, 1862, for about sixty 
cents on the dollar. 

It is shown that these notes were duly protested when due, on the 28d 
day of July, 1862, and the defendants were duly notified. 

The plaintiff has, so far, established by his evidence, the liability of 
the defendants, as endorsers upon the notes in suit; we have now to 
examine the defence made, going to show that said defendants are hot 
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liable to the plaintiff. ~ 

We must first see if Butler stands in a better position than Allen, his 
transferrer, would, if he were himself before the Court in this case, 
These notes were transferred to the plaintiff more than three months 
after they had been due and protested, and this transfer, not being made 
in good faith, in the ordinary course of business, and before maturity, 
the notes carried with them, in the hands of the plaintiff, all equities 
and defences that existed against Allen at the time of such a transfer, 
Litile vy. Marshall, 1 R. 51. Itis a settled rule of commercial law, that 
whoever takes a note after maturity, takes it subject to the equities 
between the original parties, existing previous to notice of transfer, and 
acquires no better right than the transferrer had himself. 18 L. 119; 7 L. 
118; 19 L. 472; 17 L. 152; 5 An. 153. The equities and defences that 
exist between Allen and Murison & Co. can now be set up against Butler, 
who stands in the lieu and place of his transferrer, Allen. 

The evidence shows clearly that the defendants endorsed the notes 
gratuitously and without any pecuniary consideration from any one, and 
at the instance and request of Allen, the original holder; that the makers 
never asked them to endorse the papers; that the old notes, in renewal of 
which the ones in suit were given, were endorsed by Murison & Co. at 
the request of Allen, to facilitate their collection. The evidence shows 
that Allen accepted the new notes in lieu and extinguishment of the old 
ones, with the seeurity of Hunter as endorser, and twenty bonds of $1,000 
each, as collateral security, and that there was not the slightest reference 
made to the endorsement of Murison & Co. upon the new notes; that the 
arrangement and settlement were complete, the new notes were delivered 
to Allen, endorsed by Hunter and accompanied by the twenty bonds, 
Allen having yet in his hands the old notes; it was after all this that 
A'len went to Murison and obtained the endorsemént of his firm upon 
the new notes, by making threats of the old notes and intimating that 
Maurison & Co. were bound on the same; the evidence shows that the old 
notes, renewed by the ones in suit, had not been protested, and Murison 
& Co. were completely discharged, as endorsers, at the time; and nothing 
shows that Murison & Co. were advised and aware of their discharge; 
and it appears that on the contrary, they endorsed the new notes under 
the impression that they were still liable; and Allen was instrumental in 
holding them in that error. They then endorsed in the ignorance of 
their discharge. They were not then more bound to Allen by their en- 
dorsement, than they would have been to pay their own note, had they 
given one in ignorance of their discharge in payment of the notes so 
endorsed by them; even if they had paid the notes in that ignorance, they 
could have recovered back the money from Allen. 17 L. 386; 7 R. 334; 
5 A. 12; 11 L, 16; 2 A. 824; 12 R. 231; 10 R. 40, 61. The commercial 
jurisprudence is settled upon that point, and if Allen were now plaintiff 
in lieu of Butler, he would not recover against these defendants, 
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It is therefore ordered, adjudged and decreed, that the judgment of the 
District Court be annulled, avoided and reversed. It is further adjudged 
and decreed, that our judgment be rendered in favor of the defendants, 
and that plaintiff pay costs in both Courts. 

HowEt, J., recused. 








E. Rocuersav et al v. James Harvey et al. 


A tableau of distribution, by its very name, implies a control over the fund to be distributed. 


PPEAL from the Fourth District Court of New Orleans, Hiestand, J. 
E. W. Huntington, for defendant and appellant. 


J. Magne, for plaintif's.—Judgment was rendered in favor of plaintiffs, 
and the defendant, Moulton, has appealed. 

The defence is so clearly untenable, that the appeal must be considered 
as taken for delay. 

I. The petition of the syndic, Harvey, on filing his final tableau, on 
the 21st of March, 1863, ‘‘ prays that.public notice be given to all parties 
interested, and the same (the final tableau) be homologated and the funds 
distributed according to law.” 

Now, is it not a bar to the defence set up in this present suit, after 
having filed his final tableau, and prayed that the funds set forth therein 
be distributed in accordance therewith, can be permitted to say that he 
had no funds to distribute ? clearly not, inasmuch as there is no principle 
of law better established than this one: that no one can be permitted to 
contradict what he has alleged in a judicial proceeding. Denton v. Erwin, 
5 An. p. 18; 4 An. 416; 2 An. 269; 1 Greenleaf on Evidence, Nos. 23, 24, 
204; 1 Hen. pp. 518, 519, and 8. 

The duties and responsibilities of syndics are well known. They must 
deposit in bank the money received, and distribute it as soon as possibie, 
under heavy penalties. Rev. Statutes, pp. 2, 3. 

‘*Syndics are required by law to deposit funds received by them in 
some solvent bank, and to file a tableau and distribute the money as soon 
as practicable; and where they wilfully delay to do so, and the funds de- 
preciate or are lost by their neglect, or by any want of prudent foresight, 
they will be responsible for the loss sustained thereby.” DeGruy v. 
Creditors, 9 Rob. 458 and 463, 


Inetey, J. The ‘plaintiffs, E. Rochereau, and William T. Hepps, sue 
James Harvey, syndic of the insolvent Samuel Sides and Alfred Moulton, 
the surety on his bond, to recover from them in solido for the former, the 
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sum of eleven hundred and sixty dollars, with interest thereon, at the rate 
of five per cent. per annum, from the 23d March, 1863, till paid, and for 
the latter, the sum of one thousand dollars, with interest at the rate of 
eight per cent. per annum till paid, from the 23d April, 1861, and all costs, 

There was judgment in the lower Court in favor of the plaintiffs, for 
the amount of their respective claims as prayed for, but. against Alfred 
Moulton alone, and he is prosecuting this appeal. 

The amount and validity of the plaintiffs’ separate claims, as stated on 
the homologated tableau, are not contested; but it is contended by the 
surety, Moulton, that the fund out of which they should be paid, was 
never paid over to the syndic by the Sheriff of New Orleans, who sold 
the property and received the price therefor. 

Among the cash assets of the insolvent estate, which the syndic pro- 
poses to, distribute, is the sum of five thousand three hundred and thirty 
dollars, proceeds of the real estate sold ‘‘in the hands of John Walden, 
late Sheriff.” There is also another sum of nine hundred and fifty-one 
dollars, the proceeds of the sale of the grocery store. The claim of 
Rochereau figures on the syndic’s tableau, as a special privilege, to be 
paid out of the grocery store, and that of Hepp was secured by mortgage 
on the property sold by the Sheriff. 

It was incumbent on the syndic to realize the proceeds of the property 
surrendered by the insolvent; at all events previous to filing in Court a 
tableau of distribution, and causing it to be homologated; for, a tableau 
of distribution, by its very name, implies a control over the fund to be 
distributed. Succession of Wilson, 12 An. 501. 

His account was filed on the 2ist February, 1863, and it was only on 
the 15th August following, nearly two months after it was homologated, 
that he instituted proceedings to recover the fund from the Sheriff; which 
were never presented to judgment. 

We think that the syndic and his surety are legally bound to satisfy 
the plaintiffs’ claims. Rochereau’s privilege only extended over the fund 
derived from the grocery store, $951 31, the difference between that sum 
and $1,160 was a mere ordinary claim for which the tableau made no pro- 
vision, and it would not be just to saddle the syndic or his security with 
that excess. Hepp’s claim was provided for by the proceeds of the hy- 
pothecated property, and must be paid in full. 

It is therefore ordered, adjudged and decreed, that the judgment of the 
lower Court be so amended as to condemn the defendant, Alfred Moulton, 
to pay to Rochereau only the sum of nine hundred and fifty-one dollars 
and thirty-one cents, with interest thereon, as stated in the judgment, 
with special privilege on the proceeds of the sale of the grocery store; 
(instead of the sum of eleven hundred and sixty dollars and interest) and 
otherwise, that the judgment of the Court below be affirmed at the costs 
of F, Rochereau, the appellee, 
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Danret Mavupay v. Crry or New OR LzANs. 


A resident of the State must file his petition of appeal within one year from the date of the judg- e 
ment, or it will be dismissed. 


PPEAL from the Sixth District Court of New Orleans, Leaumoni, J. 
Whitaker, Fellows & Mills, for plaintiff. George L. Bright, for 
defendant. y 


Hyman, ©. J. In this case a final judgment was rendered against the 
plaintiff on 7th March, 1865. 

On the 10th March, 1866, he filed his petition to appeal from the 
judgment. 

Defendant has filed a motion to dismiss the appeal, because it was 
taken after the lapse of a year from the rendition of the judgment. 

The plaintiff, in his petition to the District Court, alleged that he 
was a resident of the State. 

Plaintiff neglected to appeal within the time allowed by law. See Code 
Practice, Art. 593. 

Let the appeal be dismissed. 








Prerre Hoa v. Emite LErFranc. 


The Act of March 10th, 1866, authorizing suits for the ejectment of tenants to be tried by preference, 
cannot operate retrospectively; and, of course, does not apply to appeals filed previous to its 
passage. 

Whatever relates to the manner of conducting and trying a suit (litis ordinatio) is always within the 
control of the Legislature, who can, at any time, make any change or modification they may think 
conducive to the public good and a proper administration of justice in our Courts. 


PPEAL from the Sixth District Court of New Orleans, Duplaniier, J. 
Sambola & Ducros, for plaintiff.—The objection made by counsel to 
the trial of this case by preference, on the ground that, to do it, would 

be to give to the law of 1866 a retrospective effect, is untenable. 
That law does not impair the obligation of contracts, nor does it take 
away any vested rights. It is simply a remedial statute, applicable to all 
| r cases of the kind, whether already pending before the Court, at the time 
of the passage of the act, or instituted subsequently, and in so doing it 

does not operate retrospectively. 
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Marcadé, Merlin and the Court of Cassation have clearly laid down 
this principle, in the following words : 

** As to the mode to be pursued, the formalities of procedure to be fol- 
lowed in the exercise of the right of action, it is always the last law which 
must be applied.” 

**In fact, a person has never a vested right to enforce his contract, to 
be tried, in a word, to proceed according to certain rules instead of others; 
to claim and prosecute the exercise of a right in certain forms instead of 
other forms; the formalities to be gone through are always and neces- 
sarily within the power of the law, and we can never have a vested right 
in their ulterior maintenance. Whatwe rely on, when we make a con- 
tract, what we have a right to expect that the law shall not revoke with- 
out producing a retroactive effect, is the execution of our contract, the 
enforcement of our stipulations, but not the mode by which the law shall 
permit us to attain that end.” 

**The mode of proceeding is, therefore, always governed by the law in 
force at the time we act.” * * * * 1 Marcade, 
No. 55, p. 43. 

Merlin, Verbo, Effet Rétroactif, 22 7 and 8, is still more explicit : 

** Judicial proceedings,” says he, ‘‘ being of a successive nature, belong 
to the past and to the future. Composed of several acts, which are done 
successively and at different intervals, they belong to the past as regards 
all those of their acts which have preceded the new law concerning the 
form of proceeding, and to the future so far as all those which are to follow 
it are concerned.” 

‘* Thus, the law cannot, without retroacting, declare null and void the 
anterior acts of a proceeding which has been commenced under the pre- 
ceding law.” 

‘* As the future, however, is at its disposition, it is not always obliged, 
by permitting those acts to stand as they are, to maintain their effects, 
and we must, in this respect, distinguish between the acts which are con- 
summated and those which are simply begun.” * * * 

‘* But if the acts are begun only, the new law is not obliged to give 
them the direction which the preceding law had designed for them. It 
can change for the future the direction of those acts, and order that the 
proceeding commenced before its publication shall be continued, either 
by ether officers, or in an entirely different form.” * ® * 

‘**Tf, therefore, the new law does not provide otherwise, it is byit that, 
in the proceeding initiated before its publication, all the acts which are 
done subsequently are governed; and that is what is decided in express 
terms in a decision of the Government of the 5th Fructidor, in the year 
9: ‘*Whatever concerns the trial of cases, so long as they are not de- 
termined, is regulated according to the new forms, withont violating the 
principle of non-retroactivity, which has never been applied, except to 
the right of action itself.” * # * * * * 
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‘‘The form of proceeding can vary, and it varies in fact, if, before the 
suits are finally determined, a new law intervenes and changes the form, 
provided this law does not declare expressly that the old form shall con- 
tinue to be followed.” 

The Court of Cassation, in the 2d volume of the Journal du Palais for 
the year 1848, p. 640, in their considerants or reasons for judgment, lay 
down the same principle in the following words : 

‘‘ Whereas the principle of non-retroactivity only applies to the right 
of action itself (qu’au fond du droit), and the rules of practice and laws 
relative to the trial of cases are obligatory from the day of their promul- 
gation, as concerns both future cases and cases already commenced, 
etc.” 

The same principle is laid down in the following American 
decisions : 

‘*A statute allowing a parlance term affects the remedy merely, and ap- 
plies to actions commenced before its passage.” Woods vy. Buie, 5 How. 
Miss. 285. 

‘‘The Vermont statute of 1850, in relation to invalid and informal 
levies, applies as well to levies made before as after the passing of the act.” 
Pratt v. Jones, 25 Vt. (2 Deane) 303. 


Gustavus Schmidt, for defendant and appellant.—There is a preliminary 
question which the Court must determine before it can decide on the 
merits of the controversy in this suit. 

Itisthis: Is the plaintiff entitled to have this cause tried by prefer- 
ence in this Court ? 

By the 8th section of the act organizing the Supreme Court, approved 
December 6th, 1864, it is enacted: ‘* That the Supreme Court shall take 
up all cases in the order in which they are filed.” 

The record in this cause was filed on the 3d of February, 1866, and if 
the above law be still in force, it is not entitled .to be tried out of its 
turn. 

In answer to this, it is said that the above law was amended by an 
Act promulgated the 10th of May instant, declaring tliat suits for the 
ejectment of tenants should be tried by preference in the Supreme 
Court. 

This is a new law, and the only question is this: Is it retrospective in 
its operation ? 

We think not ; because Civil Code, Article 8, provides: ‘‘ A law can 
prescribe only for the future ; it can have no retrospective operation,” 
ete. 

The decisions of the Supreme Court of Louisiana on this subject are 
* numerous, consistent and conclusive, and we beg leave to refer to a few 
of them, to show that this law can only operate on appeals filed in the 
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Supreme Court subsequent to the promulgation of the law, and not on 
those filed previously. : 

In Donaldson vy. A. Winter, 8 N. 8. p. 181, the Court says: “It is a 
sound rule of construction never to consider laws as applying to cases 
which arise previous to their passage, unless the — have in ex- 
press terms, declared such te be their intention.” 

In the act of 1866 there is no such declaration. 

In McCail v. Mercier, 1 L. 348; State v. Bermudez, 12 L. 354; Fugenie v. 
Preval, 2 A. 181; and Municipality No. 3 v. A. Michoud, 6 A. 605, the Su- 
preme Court recognize the same doctrine, which appears to be this : that 
laws are only operative on, and applicable to cases arising after the enact- 
ment of the law, unless the Legislatnre should declare in express terms 
that the law should apply to cases existing previous to its passage. 

As this was not done in the law we are considering, it must be con- 
strued to read as follows : 

**In all suits of ejectment of tenants, hereafter filed in the Supreme 
Court, the parties shall be entitled to preference.” 

‘**L’office des lois est de régler l’avenir. Le passé n’est plus en leur 
pouvoir.” 

‘‘Partout ot la rétroactivité des lois serait admise, non seulement la 
sireté n’existerait plus, mais son ombre méme.” Motifs, etc., du Code 
Civil, vol. 1, p. 27. 

The Roman law holds the same doctrine, for it declares: ‘‘ Leges et 
constitutiones futuris certum est dare; formam negotiis, non ad facta pre- 
terita revocari.” Cod. lib. d, tit. 14, lL. 7. 

The only question to be solved in this case is this: Did the defendant 
intend to avail himself of the stipulation to renew the lease, and had the 
plaintiff notice of such intention ? 

Numerous facts sanction the inference, not only that defendant had in- 
tention to renew, but informed plaintiff of his intention : 

1. Nature of defendant’s business and the inconvenience and expense 
of his transporting his establishment elsewhere. 

2. The repairs and improvements necessary to establish himself. 

3. Plaintiff's letter of 13th September implies such notice. 

4, The evidence also proves it. 

5. The letter addressed to plaintiff of the 11th October, and which re- 
mained without an answer, is an implied admission that plaintiff received 
notice. See Meux v. Martin, 5 An. 108; and Porter vy. Ledoux, 6 An. 
377. 

6. It was unquestionably an act of great impropriety to lease the house 
to defendant’s sub-tenant without informing him of the fact, and the sub- 
tenant cannot avail himself of it without fraud. 

Honesty and fair dealing required of plaintiff to inform defendant that 
his sub-tenant offered $1,000, when there is no doubt he would have 
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agreed to pay it; and, his not doing so, is a proof that he was actuated by 
a desire to avoid fulfilling his contract; no doubt, believing that he could 
get rid of it because defendant had given no written notice of his inten- 
tion to renew the lease, and because he refused to submit to an arbitrary 
increase of the rent, without a proper estimate of the average rent in the 
locality, according to a special stipulation of the lease. 

To this position we say: 

1. That there is nothing in the lease requiring the notice to be in 
writing. 

2. Plaintiff is mistaken in supposing that there is no other mode of ra- 
tifying a contract, or of accepting it, than by a written declaration. 

C. C. Art. 1805 expressly declares that assent is manifested by actions 
and even by silence and inaction. 

So C. OC. Art. 1811 implies assent from silence and inaction. See Armory 
v. Black, 13 L. 267. Bruslé v. Thomas, 7 A. 349. Woodwarth vy. Wilson, 
11 A. 402. 

In the first of these cases it was expressly decided that, although parol 
evidence is not admissible to prove a written contract, yet it will be re- 
ceived as proof of act done by the parties in execution of it. 
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Howe.t, J. This is a suit to eject a tenant from leased premises. 

The defendant and appellant contends that the case was improperly 

fixed for trial, inasmuch as, at the date of filing the transcript of appeal, 
on 3d February, 1866, the law required the Supreme Court to take up all 
cases in the order in which they are filed; and the act approved March 
10th, 1866, authorizing suits for the ejectment of tenants to be tried by 
preference, cannot operate retrospectively, so as to affect the trial of this 
case. 
We do not understand the rule, thus invoked, to be applicable to this 
latter statute, which, prescribing in what order of time causes are to be 
tried, is merely remedial, and must apply to all cases that were not tried 
at the date of its promulgation. 

In the case of Baldwin v. Bennett, 6 R. 309, it was said: ‘* Whatever 
relates to the manner of conducting and trying a suit (litis ordinatio) is 
always within the control of the Legislature, who can, at any time, make 
any change or modification they may think conducive to the public good 
and a proper administration of justice in our Courts.” 

On the merits, we see no reason for disturbing the judgment of the 
lower Court. 
The defendant had the right, by the lease, to renew for two years from 
its termination, provided he gave plaintiff thirty days’ notice of his inten- 

tion to renew. 

Such notice is not proven, though alleged; and, at the institution of the 
suit, the lease had expired, and notice to vacate duly served. The fact 
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that plaintiff was aware that defendant had made improvements or 
changes necessary for his business, and had sub-leased a part of the pre- 
mises for a term beyond his own lease, does not amount to the notice con- 
templated by the contract. 

_ Judgment affirmed, with costs. 








State or Lovistana—On tho Relation of Jean Minlocq, v. Taz Jupcz 
OF THE FourtH Jupictat District Court, Parish of St. Charles. 


The Supreme Court, except in cases hereafter provided, shall have appellate jurisdiction only; which 
jurisdiction shall extend to all cases when the matter in dispute shall exceed three hundred dollars; 
to all cases in which the constitutionality or legality of any tax, toll or impost whatsoever, or of any 
fine, forfeiture or penalty imposed by a municipal corporation, shall be in contestation: and to all 
criminal cases on questions of law alone whenever the offence charged is punishable with death or 
imprisonment at hard labor; or when a fine exceeding three hundred dollars is actually imposed. 

No appeal lies to the Supreme Court where the amount in dispute does not exceed three hundred dol- 
lars. The value of property seized by a Sheriff to pay taxes, the sale of which was enjoined by plain- 
tiff, cannot give jurisdiction, where the amount of taxes due is less than three hundred dollars. 


PPLYING for a Mandamus. 
Hyman, ©. J. The relator, in suit styled Jean Minlocg v. Paul 
Yancey eal., and E. H. Young, constable, sued to annul several small 
judgments against him, amounting in the aggregate to $244 25, and ob- 
tained an injunction restraining their enforcement. 

In said suit relator alleged that the property seized to enforce the pay- 
ment of the judgments exceeded in value $1,000. 

The Judge rendered judgment, dismissing said suit and dissolving 
the injunction, and the complaint by the relator is that the judge refused 
to grant him an appeal from the judgment. The matter in dispute is the 
judgments sued to be annulled. The amount in dispute does not exceed 
$300. This Court has no jurisdiction of the suit, and can take no cogni- 
zance thereof. See 70th Article of the Constitution of 1864. 

The property seized is not in dispute, and its value being over $300, 
cannot invest this Court with jurisdiction, because, in order to release 
the property from seizure, it would become necessary to decide on the 
validity of proceedings in a suit over which we have no jurisdiction. See 
9 Rob. 7. 12 An. 784. 16 An. 41. 


The application for a mandamus is dismissed, at appellant's costs. 
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James Haruan v. Wuire & TRvUFANT. 


A second rule cannot be entertained, when one to the same purport and. effect has been taken, acted 
upon and decided, unless for a new cause, arising after the first has been decided. 


PPEAL from the District Court, Parish of Plaquemines, Burthe, J. 
Charles N. Morse, for plaintiff and appellant.—The facts on which 
this suit originates are not contested. 

The plaintiff instituted suit in November, 1861, against White & Trufant 
for the sum of $2,332 76, with interest, and obtained an order of seques- 
tration of certain property, situated in the Parish of Plaquemines, on 
which he claimed a privilege. 

The writ of sequestration was executed by the Sheriff taking into his 
possession nine mules and twenty-five hogsheads of sugar, belonging to 
the defendants. On the 2d of December, of the same year, the latter 
came in and prayed that the sequestration be set aside, on their executing 
their bond according to law, which was ordered. 

On the 27th of March, 1862, the defendants paid the amount of the 
claim with interést, to wit : $2,470 56, to Armand Lartigue, Clerk of the 
Court ior that parish, and paid it in Confederate notes. No notice of this 
payment was given by Lartigue to the plaintiff or his attorney. 

The latter, nearly a year after this payment, learned through Martin, 
the Sheriff, that the claim had been paid, and shortly afterwards called 
on Lartigue to account for the same. 

Lartigue admitted having received payment from the defendants in 
Confederate notes, and offered to pay the amount in that description of 
notes. The plaintiff's attorney refused to receive Confederate notes, be- 
cause they were then worthless, and their circulation prohibited by mili- 
tary orders. 

At some subsequent period, when, does not appear by the record, 
Lartigue paid some two or three hundred dellars in current funds, and 
took receipts for the same. Here, whether on account of disturbance of 
the legal machinery, or for some other reason, the matter dropped for a 
time. P , 

On the 19th of June, 1865, the Court was again in session in the Parish 
of Plaquemines, and Lartigue again the Clerk of the same, and on that 
day the plaintiff took a rule on Lartigue, to show cause why he should 
not pay over the amount received for plaintiff, or be committed for 
contempt. 

Lartigue accepted service, and the same day filed an answer, excepting 
to the proceedings by rule, and answering over to the merits of the rule, 
admitted his receipt of $2,470 56 in Confederate notes, and producing 
Confederate notes to that amount, prayed that the plaintiff be ordered to 
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receive them in satisfaction of the rule. Whereupon, the plaintiff 
amended his rule so as to pray that Lartigue be ordered to pay over the 
amount in current funds. 

Evidence was then offered by plaintiff and defendant, and after argu- 
ment of counsel, the Judge decided that the tender in Court of Confede- 
rate notes made by the defendant in rule, was a compliance with the 
mandate of the Court. 

Lartigue then filed an exception to what he calls the second rule, and 
the Judge a qué rendered another judgment sustaining the exception, on 
the ground that the object of the first rule had been different; that the 
proceeding by rule was irregular; that the plaintiff should have proceeded 
by an ordinary action, and the rule was dismissed. 

Whereupon the plaintiff appealed. 

The pleadings present the following points for the consideration and 
decision of the appellate Court : 

1. Was the act of placing the amount of plaintiff's claim, with interest, 
etc., in Confederate notes in the hands of the Clerk, a legal tender of the 
amount due ? 

The Code of Practice, Article 407, defines a tender of money due to be 
‘**one made to the creditor himself, or at his actual or chosen domicil, by 
the debtor or his agent, in the presence of two witnesses residing in the 
place, by tendering to such creditor the sum which is due him, with the 
interest, and such costs as he may have incurred, and exhibiting such sum 
to him in the presence of such witnesses in the current coin of the United 
Sta 

It was then not a legal tender of the amount due. 

2. Was it a payment of the debt to the plaintiff, such as would of itself 
bind the latter, and discharge the debt? The Supreme Court held in 14 
An. 328: ‘* The deposit of the money in Court with the Clerk was not 
a payment to the creditor, nor to any person authorized by him, or by a 
Court or by law, to receive it for him.” C. C. 2136. 

8. Was it a deposit of so much money with the Clerk, subject to the 
order of the plaintiff, which the latter by accepting from the Clerk, could 
convert into a valid payment, and discharge of the debt, as decided in 
Alexandrie vy. Saloy, 14 An. 328, quated above ? 

This depends directly upon the judicial determination of the question, 
whether Confederate Treasury notes were or were not money. 

And upon the decision of this question hinges the whole case. 

If Confederate notes, at that time at par of gold and silver, cannot be 
recognized as having ever possessed the attributes of money, because they 
were the issues of a government which existed only in the imaginations 
of its supporters, (and this reasoning would have denied any value even 
to gold and silver coinage, had it borne the impress of the Confederate 
Government), then we are entitled to regard the delivery of these notes 
by Trufant to Lartigue, as a transfer by the former gentleman to the lat- 
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ter, of certain curious engravings, in which we have no interest, and to 
which we have no claim, as the defendants owed us money, and not nu- 
mismatic or art curiosities. 

But if they had the quality of money, for what purpose were they 
received by the Clerk ? 

Did he receive them as a simple deposit, as he now contends, entailing 
no responsibility on him, and which he was only obliged to deliver to the 
creditor, or return to the debtor in kind ? The whole record negatives 
the idea. On the contrary, the delivery of the notes was intended by the 
defendants as a payment of their debt, the Clerk received them as a pay- 
ment of the debt, and it would have been so accepted by the plaintiff 
had they been turned over to him by Lartigue at the time. All parties 
concerned treated the transaction as a payment, and unless the Court 
should decide that the notes were absolutely void of any character as 
money, we think the transaction must be so regarded. See Gwin v. 
Breedlove, 2 How. p. 28. 

Did he receive these notes in his capacity of Clerk of the Court, or did 
he act as our agent in doing so ? 

No order of Court authorized his reception of these notes as Clerk of 
the Court. Had he a general power as Clerk to receive them, not as a 
deposit, as we have attempted above to show, but in payment of plain- 
tiff's claim? As Clerk, he could only receive them as a deposit; if he 
intended to receive thom, and did receive them as a payment, his office 
could not prevent him from assuming, nor shield him from the conse- 
quences of the assumption of the character of plaintiff’s agent. 

If he assumed the quality of an agent, was he not bound under the 
provisions of the Code, promptly to have notified the plaintiff of his 
acceptance of these notes, and to have offered to transfer them to him, or 
in default thereof, to incur the risk of their depreciation ? 

On this point see Hen. Dig. Art. Payment4, No. 16; C. C. 2163—5; C. 
P. 404, 407, 412, et seq.; 12 An. 267. 


P. Soule & L. Charvel, and H. Train and H. R. Grandmont, for 
defendant.—The Court below decided on the trial of the second rule, that 
& summary proceeding by rule, was not legal and proper; that the party 
should proceed by an ordinary action, in order to make defendant liable 
by judgment for the amount claimed. 

From that judgment the plaintiff appealed. 

The foregoing brief statement shows the case in its true light. The 
Clerk of the Court received the amount in dispute in Confederate notes. 
He produced it as he received it. Then he is called upon in June, 1865, 
to pay in United States Treasury notes what he received in Confederate 
notes on the 24th of March, 1862. | 

We maintain that the exceptions taken by him are well founded. We 
now come to the law applicable to the case. 
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First exception: See case of Buel v. New York Steamer et al., 17 La. 
541. 

Second exception : 

The right to summary process cannot be extended beyond the cases 
expressly authorized by law. OC. P., Arts. 98, 170, 754, 755, 756, 757; 
Baker et al. v. Doane et al., 3 An. p. 434; Austin,“Sumner-& Co. v. A. T. 
Dunbar, 12 An. p. 182; Nolan’s Heirs v. Louisa J. Taylor, 12 An. p. 201; 
Copley v. Conine, 3 An. p. 206. 

There is no warrant in the law for the mode of proceeding adopted by 
the plaintiff and appellant. His remedy was by an action. The only 
proceeding which ought to be followed is that alone which conforms to 
the law of actions. The defendant has a right to have the issue tried by 
a jury. That right should not be cut off by the resort to summary pro- 
cess, under the pretence that the proceeding is incident to the suit 
between the original parties, in which light it cannot properly be viewed. 
The appellee was not a party to that suit. 

Third exception : 

See case of J. Irwin v. J. Kinney, 1 Rob. p. 217. The exceptions were 
properly and legally taken, and decided by the Court below. The appel- 
lee cannot but be confident that the judgment appealed from will be 
affirmed. 








Howett, J. In November, 1861, plaintiff brought suit against defen- 
dants, for $2,332 76, in the Second Judicial District Court for the Parish 
of Plaquemines, and obtained a sequestration of their property, which 
was set aside upon their furnishing a release bond. No further proceed- 
ings appear until 19th June, 1865, when a rule was taken by plaintiff on 
the Clerk of said Court, to compel him to ‘‘pay over the moneys received 
for plaintiff in this case or be committed for contempt of Court;” to 
which the Clerk on the 20th same month excepted as to form of proceed- 
ing, and answered, admitting having received in March, 1862, the sum of 
$2,470, in Confederate notes from defendants as a deposit for plaintiff. 
On the same day the plaintiff filed another rule on the Clerk to ‘“‘ show 
cause instanter, why he should not pay the amount of the money collected 
by him in current funds, he having kept the Confederate notes in his 
possession, without having deposited them in bank or complied with the 
law, and having assumed to pay and having really paid some portion in 
current funds, or in default to be committed for contempt of Court.” 
On the same day (the 20th) the first rule was tried and set aside, on the 
ground that the defendant therein had ‘‘complied with the mandate of 
the Court, in producing into Court the amount claimed and received by 
him in Confederate notes, and deposited by him in the safe of the Clerk’s 
office.” Thereupon, on the same day the Clerk excepted to the second 
rule, on the grounds that another rule had been taken for the same object 
. between the same parties, and decided in his favor; that plaintiff cannot 
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proceed by rule, but must bring a direct action; and that if a rule be al- 
lowed, he is entitled to at least three days to answer. These exceptions 
were tried on the next day, the 21st,and that to the form of proceed- 
ing was sustained, from the judgment on this rule, and plaintiff 
appealed. . 

The only question to be determined is, whether or not the Court erred 
in sustaining the exceptions to the second rule. 

There were evidently two rules, tried separately and on different days, 
and both, in our opinion, had the same object in view, to wit : to compel 
the Clerk to pay to plaintiff the amount of money alleged to have been 
received by him for plaintiff. The addition in the second rule of the 
words, ‘‘in current funds,” was mere surplusuge; for if the Clerk were 
really liable to pay plaintiff money, he could only have been condemned 
to pay the amount in dollars. 

In the case of Buel v. New York Steamer, 17 L. 541, it was held that a 
second rule cannot be entertained, when one to the same purport and 
effect has been taken, acted upon and decided, unless for a new cause, 
arising after the first had been decided. 

We think it clear that after disposing of the first rule in this instance, 
the second could not be entertained, and that the first ground of excep- 
tion was well taken. Such a mode of proceeding would result in vexatious 
and interminable litigation. 

If, however, the second rule should be considered as different from the 
first, because of the alleged assumption to pay in current funds, then the 
second ground of exception should be maintained, as there is no suit 
pending between these parties in which a rule could be taken, and plain- 
tiff could enforce such a demand only in an ordinary action by petition 
and citation. 

Judgment affirmed, with costs. 











Succession oF JEAN Martrn Amat. 


Our laws have always permitted Frenchmen to enjoy the right of possessing and owning property in 
Louisiana, and under the treaty of 1853, they cannot be subjected to taxes on transfers, inheritance, 
or any others, different from those paid by the citizens of the United States, or to taxes which are 
not equally imposed. 


PPEAL from the Second District Court of New Orleans, Thomas, J, 
A, Robert, for curator. J. A. Thomas, for absent heirs, 
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E. Bermudez, for State Audtior.—There being no dispute about the 
facts, the only question presented in this case is whether, by virtue of 
the 7th Article of the Consular Convention of August 12th, 1853, between 
the United States and France, the subjects of the latter are exempt from 
the payment to the State of Louisiana of the ten per cent. tax imposed 
by its laws upon inheritances accruing to her subjects not domiciled in 
this State. 

In the matter of the Succession of Dufour, 10 A. 391, the Supreme 
Court of this State said: 

‘**That the said provision of said treaty was within the constitutional 
power of the President and Senate of the United State; that said provi- 
sion being constitutionally valid, must be obeyed as supreme law; that, 
consequently, the statute of Louisiana has become, pro tanto, inoperative 
during the continuance of said treaty.” 

But, in the matter of the Succession of Prevost, 12 A. 577, the Supreme 
Court of the United States (19 Howard p. 1) declared, that the obligation 
of the treaty and its operation in the State, after it was made, depend on 
the laws of Louisiana; the treaty not claiming for the United States the 
right of controlling the succession of real or personal property in a State. 

Here is the language of Chief Justice Taney, who was the organ of the 
Court in that case: 

MM ogescke It is proper to say that the obligation of the treaty, and its 
operation in the State, after it was made, depend upon the laws of Loui- 
siana. ‘The treaty does not claim for the United States the right of con- 
trolling the succession of real or personal property in a State, and its 
operation is expressly limited to the States of the Union whose laws per- 
mit it, so long and to the same extent as those laws shall remain 
in fprce.”........ ° 

Taking for granted that the view just taken of this case is erroneous, it 
certainly cannot be claimed that French subjects have been, by that 
treaty, allowed immunities greater than those enjoyed by citizens of 
Louisiana residing abroad. 

Let us suppose, then, that at his mother’s death, J. M. Amat, who was 
then residing abroad, was a citizen of Louisiana, would he have been 
exempt from the ten per cent. tax on the assets of her succession, liqui- 
dated here, and amounting to upwards of fifteen thousand dollars? 
Assuredly not. 

In the case of the State v. Poydras, 9 A. 165, the Supreme Court held 
that ‘‘the tax attaches not only to property falling to alien heirs, who 
are non-residents, but also to citizens of our own State residing abroad.” 





Lasavve, J. The Auditor of Public Accounts, and as such represent- 
ing the State of Louisiana, states jthat T. L. Pele and the succession of 
Jean Martin Amat are severally indebted unto the said State in the sum 
of $1,502, for this, to wit: 
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That said T. L. Pele, while testamentary executor of the late Raymond 
Cazeaux, has failed to retain in his hands, as he was bound to do, the tax 
of ten per cent. due the State on the amount inherited in said succession 
by said Jean Martin Amat, from his grandmother, Marie Grossard, 
widow of said Raymond Cazeaux, and which amounted to $15,020. That 
said widow Cazeaux departed this life on 26th August, 1863, and that said 
Jean Martin Amat was not domiciled in this State, and was not a citizen 
of any other State or territory of the Union, but was a foreigner not 
exempt from said tax, and has of late departed this life, in this city, and 
his estate has been opened, and is now administered by Alexis Robert, as 
curator. 

He prays for judgment accordingly. 

The answer is a general denial. That the said Julian Neville is not 
duly elected Auditor of the State of Louisiana; and further, that the law 
of this State, upon which said plaintiff claims a tax of ten per cent. on 
all inheritances of foreigners, is unconstitutional and contrary to Article 
6 of the Constitution of the United States and Article 7 of the Consular 
Convention between the United States and France, passed and signed 
in 1853. | 

The District Court gave judgment in favor of defendants, and the State 
of Louisiana took this appeal. 

The defendants claim to be exempt from paying the tax claimed against 
said succession, under the authority of the treaty entered into between 
France and this Government, signed on the 23d February, 1853, ratified 
by the United States on the Ist of April, 1853, exchanged on the 11th of 
August, 1853, and proclaimed by the President on thé 12th of August, 
1853. ‘The 7th Article of said treaty is relied on to support the defence, 
reading as follows: 

‘*In all the States of the Union whose laws permit it, so long and to 
the same extent as the said laws shall remain in force, Frenchmen shall 
enjoy the right of possessing personal and real property, by the same title 
and in the same manner as the citizens of the United States. They shall 
be free to dispose of itas they may please, either gratuitously or for 
value received, by donation, testament, or otherwise, just as those citi- 
zens themselves; and in no case shall they be subjected to taxes on 
transfers, inheritance, or any others, different from those paid by the 
latter, or to taxes which shall not be equally imposed.” 

This very identical question was decided adversely to the claim of the 
State, by this Court, Mr. Justice Ogden dissenting, in the case of the 
Succession of Louis Dufour, 10 A. 391; but the State Auditor, appellant, 
relies on a remark or obiter dictum of the Supreme Court of the United 
States in the case carried up from this Court on a writ of error, in Jean 
Louis Prevost, plaintiff in error, v. Charles E. Greneaux, Treasurer of the 
State of Louisiana. That Court said: 
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“Tn affirming this judgment, it is proper to say that the obligation of 
the treaty, and its operation in the State, after it was made, depend upon 
the laws of Louisiana. The treaty does not claim for the United States 
the right of controlling the succession of real or personal property in the 
State. And its operation is expressly limited ‘‘ to the States of the Union 
whose laws permit it, so long and to the same extent as those laws shall 
remain in force.” And, as there isno Act of the Legislature of Loui- 
siana repealing this law and accepting the provisions of the treaty, so as 
to secure to her citizens similar rights in France, this Court migltt feel 
some difficulty in saying that it was repealed by this treaty, if the State 
Court had not so expounded its own laws, and held that Louisiana was 
one of the States in which the pan arrangements of the treaty were 
to be carried into effect.” 

In that case, the decision of this Court was affirmed, on the ground 
that the right of this State to claim the tax, had been acquired by the 
opening of the succession in 1848, before the existence of the treaty; so 
that, the remark of that Court does not amount to a decision of the ques- 
tion, but strongly intimates what would be their decision in a case like 
this, had not our predecessors, by their decision in the Dufour Succession, 
virtually decided that Louisiana had accepted the proposed arrangements 
of the treaty. 

We have revised the decision of this Court in the Succession of Louis 
Dufour, 10 A. 391, and we are of opinion that the Court properly applied 
and correctly interpreted the 7th Article of said treaty. 

Our laws have always permitted Frenchmen to enjoy the right of 
possessing and owning property in Louisiana; and, under the treaty of 
1853, they cannot be subjected to taxes on transfers, inheritance, or any 
others, different from those paid by the citizens of the United States, or 
to taxes which are not equally imposed. 

The judgment of the District Court is affirmed, with costs, 
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Joun Howarp v. Micnart Zeyver—Timorny Kosearn, Warrantor. 


Every marriage in the State superinduces a community of acquets and gains, unless there be a stipu- 
lation to the contrary. 

A warrantor is not bound to look beyond the decree of a Court ordering the sale of succession pro- 
perty; and he acquires all the right of the deceased to said property, and no more. 

The right which a possessor has, in case of eviction from the thing reclaimed, to retain it, until 
he is reimbursed, brings with it the expenses he may have incurred on it. 


PPEAL from the District Court of the Parish of Jefferson, Cazabat, J. 
B. L. Lynch, for plaintiff. J. E. Holland, for defendant. L. Casiera, 
for warrantor, appellants. 


Hyman, ©. J. Plaintiff brought suit to recover a lot of ground in de- 
fendant’s possession, alleging in his petition that he bought it from 
William Rode, in March, 1852. 

The lot is in Mechanic’s Village, Parish of Jefferson. 

He prayed that he be decreed the owner of the same; that it be restored 
to his possession, and that he have judgment for its fruits and revenues, 
and for damages. 

Defendant, Zeyer, in answer, denied plaintiff's allegations, averred that 
he was the bona fide owner of the lot, and asked for judgment quieting 
his possession, and for damages. He called in warranty his vendor, 
Timothy Kimball, who answered, denying that he was bound in warranty 
to defendant, and averring that he bought the lot at a public sale of the 
property of the succession of Bridget Dillon, plaintiff’s deceased wife, 
under a decree of the District Court of the Parish of Jefferson, where 
the succession was opened. 

The Judge gave judgment, decreeing that the plaintiff was owner of 
the lot, and that a writ issue to put him in possession thereof, condemning 
Kimball to pay defendant, his vendee, $483, the price that defendant had 
paid Kimball for it. 

Defendant, Zeyer, and Kimball have-appealed from this judgment. 

At the time plaintiff bought the lot, 12th March, 1852, he was married 
to Bridget Dillon. She died subsequently, and the lot was sold at public 
sale, under an order of Court, by the administrator of her succession, to 
Kimball, as belonging to her succession, who sold it thereafter to defen- 
dant, Zeyer, for $483, with full warranty. Zeyer, before he was sued, 
put some improvements on the lot, which cost him $100. 

Neither plaintiff nor defendant has proved any damages. Plaintiff has 
not produced any evidence of what were the fruits and revenues of the 
lot. 

Every marriage in the State superinduces a community of acquets and 
gains, unless there be a stipulation to the contrary. CO. C. 2369. 

There is no evidence that plaintiff and Bridget Dillon entered into any 
stipulation affecting the community of acquets and gains at the time 


408 SUPREME COURT OF LOUISIANA. 


John Howard v. Michael Zeyer. 








their marriage; and, without evidence to that effect, the conclusion is that 
there was no such stipulation, and that a community existed between 
them during their marriage. 

The lot was a part of the community, and plaintiff, at his wife’s death, 
was the owner of an undivided half thereof. The other undivided half 
belonged to her, Bridget Dillon’s, estate. 

Plaintiff does not sue as deriving any title from his wife by inheritance 
or otherwise, and he has only shown that he is owner by virtue of his 
purchase in 1852, of an undivided half of the lot. 

Kimball was not bound to look beyond the decree of the Court, order- 
ing the sale of the property of Bridget Dillon’s succession (see 11 La. 
149; 3 R. 119); and he derived from the sale to him whatever title her 
succession had in the lot, and no more. 

The sale by Kimball to defendant, Zeyer, of the whole of the lot, gave 
him such title only as Kimball had, but it made him a possessor in good 
faith of the whole of the lot, as he had just reason to believe that he was 
sole owner. While defendant possessed in good faith he had a right to 
put improvements on the property, and when evicted therefrom, he must 
be paid for expenses incurred by him for improvements thereon. See 
C. C. 3416, 2 2. 

Appellants contend that as the sale of the lot was made under a decree 
of the Court to pay the debts, that the community between plaintiff and 
deceased, Bridget Dillon, owed, the sale was rightly made, and divested 
plaintiff of his title to the lot. It is unnecessary to examine this position, 
as there is no evidence that the lot was sold to pay community debts. 

Appellants further contend that, as plaintiff knew that the sale of his 
property was ordered by a decree of the Court, and as he did not oppose 
the sale, his silence and inaction ratified it. 

The answer to this is, that there is no proof that he knew of such a 
decree. 

It is ordered, adjudged and decreed, that the judgment of the District 
Court be avoided and reversed; it is further ordered that plaintiff recover 
one undivided half of the lot described in his petition. 

It is further decreed that plaintiff recover the costs of suit in the lower 
Court, from defendant. 

It is further decreed that defendant recover of plaintiff the sum of fifty 
dollars, being a half of the expenses for improvements on the lot. 

It is further decreed that defendant recover of his vendor, Timothy 
Kimball, the sum of two hundred and fifty-one dollars and fifty cents, 
with five per cent. per annum interest thereon, from the date of defen- 
dant’s eviction, and the costs of suit incurred in the call of warranty in 
District Court. 

_It is further decreed that the plaintiff pay the costs of this appeal. 
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Succession of Mrs. Louis Foucher. 








Svocgssion or Mrs. Lovis Fovorsn: 


It is the province of Courts of Law, in the interpretation of last wills and testaments to endeavor to 
ascertain the intention of a testator, and to give effect thereto; provided the ascertained disposition 
be not contrary to law and public policy. + 

The testamentary disposition becomes without effect, if the person instituted or the legates dees not 
survive the testator. 

The instituted heirs having taken the whole succession of the testatrix, no part of it could pass by 
representation to the heirs of a collateral, whose rights as testamentary heir, became legally divested 
by his predecease. 


Accretion takes place for the benefit of the legates, in case of the legacy being made to several 
conjointly. 

The legacy shall be reputed to be made conjointly, when it is made by one and the same disposition, 
without the testator’s having assigned the part of such co-legatee in the thing bequeathed. 


PPEAL from the Second District Court of New Orleans, Thomas, J. 
A. Pitot, for appellant.. E. Bermudez, contra. 


Insuny, J. The last will of Mrs. Foucher contains the following 
clause: ‘‘I name for my heirs and universal legatees, Ist: My brother, 
Francois Saulet; 2. The children of my brother, Balthazar Saulet; 3d. The 
children of my late sister, Mrs. V. DeGruy; 4th. And the children of my 
other sister, the late Mrs. A. Foucher, Jr., such as the law itself has 
provided for ‘‘ ainsi que la loi l’ordonne.” 

Francois Saulet, one of the named legatees, having died before the 
testatrix, her executor regarding the bequest to him as lapsed, under 
Article 1690 of the Civil Code, filed a tableau in which he distributed the 
residue of her estate among the children of Balthazar, and the children 
of the two sisters of the testatrix, respectively, regarding these heirs as 
having acquired by accretion under Article 1700 CO. O., the share of their 
predeceased uncle, Frangois. 

The heirs of Francois Saulet opposed this tableau, asserting that they 
were entitled to one-fourth of the succession. 

This pretension is predicated upon their construction of the will, which 
they maintain, if interpreted conformably to the intention of the testator, 
would entitle them to their father’s share. 

It is the province of Courts of law, in the interpretation of last wills 
and testaments to endeavor to ascertain the intention of a testator, and 
to give effect thereto, provided the ascertained disposition be not contrary 
to law and public policy. 

The language of the testatrix in the clause referred to, is neither inac- 
curate nor ambiguous, for had Francois Saulet survived his sister, no 
question could have arisen as to the mode of distributing her estate. 
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By his death during the lifetime of the testatrix, her will under Article 
1690, would be read as if his name had never been mentioned in it, unless 
a different intention of the testatrix could be gathered from the face of the 
instrument; but which could not be sought for aliunde. Theall v. Theall, 
7 La. 230; Domat b. 3, tit. 1, 336 and 7; Coine Delisle, D. and T., p. 448, 
No. 15. 

It is only where the language of a testator is uncertain, that extrinsic 
evidence can be resorted to, to as@ertain his intention. Ovley v. Clay, 7 
Rob. 425, and the judgment of a Court, in expounding a will should be 
simply declaratory of what is in the instrument; and hence the heirs 
of F. Saulet properly object to the introduction of any extrinsic evidence 
to preve the intention of the testatrix, for where the enquiry is, what 
the words of a will express, as distinguished from what the testator meant 
by the words, evidence of declarations of intention, of instructions given 
by the testator for preparing his will, or any evidence of a similar nature, 
is obviously inapplicable to the point of enquiry. Such evidence, there- 
fore, is for the purpose of such an enquiry, inadmissible. 

The opponents’ construction of the will, which they contend is war- 
ranted by the mode of distribution directed by the testatrix in the use 
of the words ‘‘ainsi que la loi l’ordonne” is, that the testatrix intended 
that her estate should be distributed among her relatives, in the manner 
the law provides, had she made no will; and their engagement rests on 
the consideration that the instituted heirs and universal legatees were her 
nearest relatives, and as such, would have been entitled to her successsion 
had she died intestate. , 

This argument is certainly plausible, but far from conclusive. 

The testatrix having no forced heirs, was not controlled by the law in 

the disposal of her property. It was optional with her to bequeath or 
withhold from her relatives; and the construction of the clause relied on 
by the opponents to sustain their position, must yield to the more mutual 
one that she desired her property to be distributed among her instituted 
heirs per stripes, and not per capita. 
_ We are not to presume that the testatrix was ignorant of the law, and 
unless a contrary intention be manifest, we must suppose that she intended 
that her will should have its legal effect, which would necessarily exclude 
her brother, Francois, and his heirs from any share in her estate. That 
such was her intention seems manifest from the fact that, being aware 
that the demise of her brother, Francois, rendered void the bequest to 
him, yet she did not cancel the institution of her other named testamen- 
tary heirs and universal legatees, or provide for the heir of Frangois, by 
a subsequent testamentary disposition in the same manner as she had done 
for those originally instituted. 

The heirs of Francois virtually claim to come in by representation as 
heirs of their father. 
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The instituted heirs having taken the whole succession of the testatrix, 
no part of it could pass by representation to the heirs of a collateral, 
whose rights as testamentary heir, became legally divested by his 
predecease. See A. LeBaun et al. v. Trudeau, Testamentary Executor, 10 
An. 164; 1700 C. C. 

To recognize these opponents as the instituted heirs of Mrs, Foucher, 
a new will must be made for her, and this is entirely beyond the power 
of the Court. 

The will of Mrs. Foucher is extant, has been admitted to probate and 
must be executed, and as there is nothing intrinsic in the words of the 
disposition expressed in the will to persuade us judicially that the testa- 
trix intended that the legacy to Francois Saulet should enure to her heirs, 
we must give effect to Articles 1690 and 1700 of the Civil Code. 

The Court below maintained the opposition of the heirs of Francois 
Saulet, and its decision must be reversed. 

It is therefore ordered, adjudged and decreed, that the judgment of the 
Court below be annulled, avoided and reversed, and proceeding to give 
such judgment as should have been rendered by said Court: It is 
ordered, adjudged and decreed, that the opposition of the heirs of 
Francois Saulet to the tableau of distribution filed by the testamentary 
executor of the last will and testament of Mrs. Louis Foucher be dismis- 
sed and judgment is hereby rendered against the said opponents, and in 
favor of her testamentary heirs and universal legatees, viz : the children 
of her (predeceased) brother, Balthazar Saulet; the children of her (pre- 
deceased) sister, Mrs. V. de Gruy; the children of her (predeceased) sis- 
ter, Mrs. A. Foucher, Jr., recognizing them as the sole testamentary heirs 
and universal legatees of the said Mrs. Foucher. 

It is further ordered, that the tableau of distribution filed by the said 
testamentary executor, be and the same is hereby approved and homolo- 
gated; and that the costs of the opposition in both Courts, be paid by 
the opponents. 
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W. O. Gray v. Toomas, Griswoup & Co. 


Where an obligation sned upon is not negotiable, the assignee can acquire no greater rights than the 
assignor ; and any legal defences which the latter can urge, can be urged against his assignee. 

This Court will not look for objections out of the bill’; and general expressions therein, such as ‘‘ille- 

* gally taken,” “the law has not been complied with,” ‘‘it is not the best evidence,” “‘is inadmissible,” 
and the like, are insufficient. The party taking the bill must spread on the face of it everything ne- 
cessary to enable the appellate Court to say that the Court below erred. 


PPEAL from the Sixth District Court of New Orleans, Duplantier, J. 
Whitaker, Fellows & Milis, for plaintiff and appellants. George S. 
Lacey, for defendants. 


Howe, J. This is an action by plaintiff, as assignor, to obtain from 
defendants a certain portion of real estate in this city, and in default 
thereof to recover the sum of $10,000, as the stipulated penalty. 

The suit is based on the following act, under private signature : 

**To all whom it may concarn: This will serve to certify that, on the 
25th day of March, 1862, we, the undersigned, Thomas Griswold & Co., 
of New Orleans, did sell, bargain and convey to E. A. Mejia, of the City 
of Mexico, a lot of ground on Third street, between Bacchus and Dryades 
streets, in the city of New Orleans, together with all the buildings and 
improvements thereon, known as the Confederate Rifle Factory, for the 
sum of ten thousand dollars. 

And we do hereby bind ourselves, in the sum of ten thousand dollars, 
to furnish to E. A. Mejia, or to his assigns, a good and legal title to the 
above named property, at the earliest practicable opportunity. 

In witness whereof I, Henry Thomas, Jr., of the firm of Thomas, 
Griswold & Co., do subscribe the name of my firm to this obligation, 
this 22d day of July, 1862. 

(Signed) Tuomas, Griswoup & Co. 

Witnesses to signature of Thomas, Griswold & Co., by H. Thomas, Jr. 

(Signed Joun 8. Cuarg, 
W. D. McGuxnis.” 

The defendants answered, admitting the signature of the firm, denying 
generally the other allegations, and specially the ownership and interest 
of the plaintiff, and averring that the instrument sued on is held by him 
subject to the equities and defences which may be urged against Mejia, 
his assignor. They further allege that the said Mejia had no actual in- 
terest in said instrument, but was an interposed party acting for another; 
that, if they were bound to furnish him a title to the property in ques- 
tion, the obligation sued on is, of itself, a sufficient title; and, if defec- 
tive, it was well known to-him, and is of such a character as to relieve 
them from all liability on account thereof. 































































NEW ORLEANS, MAY, 1866. 413 

W. ©. Gray v. Thomas, Griswold & Oo. 

Upon these pleadings the parties went to trial, and judgment was ren- 
dered in favor of defendants, from which plaintiff appealed. 

Our attention is directed to two bills of exception taken by plaintiff. 

The first is to the admission of parol evidence to prove the contents of 
two acts of sale of the property in controversy: one from the defendants 
to Mejia, and the other from the said Mejia to one Mansfield Lovell, or 
other officer, for the Confederate States, in April, 1862, after defendants 
had made affidavit of the existence of said instruments, under private sig- 
nature, without being recorded, and of their being beyond the know- 
ledge or control of plaintiffs. The grounds of objection were: 

1. That such testimony could have effect only in a controversy between 
this plaintiff and the alleged Confederate States, 

2. That the Confederate States were the only party interested in such 
evidence, and should have been called in to defend their rights. 

8. That said acts, under private signature, being translative of pro- 
perty, can. be proved only by interrogatories addressed to the parties * 
making or receiving the transfers. 

4. That the instrument sued on, being a bond for the deed of real estate 
in the hands of a bona fide transferree, cannot be impeached by the obli- 
gors, by proving that previous to its date the same property was sold by 
them to the obligee or a third party, in order to defeat plaintiff's 
action. 

5. That they cannot do this by parol, but only, if at all, by interroga- 
tories on facts and articles, and that it cannot be done to affect plaintiff, 
an innocent transferreé, without notice, 

These objections were properly overruled. 

The plaintiff acquired no greater rights than his assignor had, and any 
legal defences which the defendants could set up against the latter, can be 
urged against his assignor. The obligation sued on is nota negotiable 
instrument. 

The evidence was offered to prove the contents of two acts under 
private signature, which, so far as the objections raised avail, it was com- 
petent for defendants to do, if a proper foundation was laid, which is not 
denied. 

The second bill of exceptions was taken to the testimony of the witness, 
Thebault, offered to establish the consideration of the bond sued on, and 
the transactions between the defendant and Mejia, in regard to the trans- 
fer of this property, on the grounds that it is not admissible against an 
innocent assignee without notice, and ‘that so far as it refers to the bond 
sued on, parol testimony is inadmissible.” 

The first objection as we have seen is untenable, and the second is so 
vaguely stated that we do not know the particular grounds on which it is 
based. 

It has been repeatedly held that this Court will not look for objections 
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out of the bill, and that general expressions therein, such as ‘illegally 
taken,” ‘‘ the law has not been complied with,” ‘‘it is not the best evi- 
dence,” ‘‘is inadmissible,” and the like, are insufficient. The party 
taking the bill must spread on the face of it everything necessary to 
enable the appellate Court to say that the Court below erred. See 
authorities cited in Hennen’s Digest, p. 492, No. 1. 

The plaintiff seems to rely mainly on the ground that the equities or 
defences, which defendants might set up against Mejia, the obligee cannot 
be urged against him, the assignor of Mejia, which is an erroneous theory, 
as the latter could not assign greater rights than he possessed. 

With the evidence before us, it is manifest that the object of the defen- 
dants and Mejia, a Mexican citizen, was to shield the property in question 
from confiscation by the Government, and preserve it for the benefit and 
in aid of the late rebellion; an object which Courts of justice cannot for 
a moment countenance either directly or indirectly. The illegal character 
of such acts is not changed or mitigated by the assignment of the pre- 
tended rights of one of the contracting parties to a third person, however 
ignorant he may be of the real design of said parties. Nor can one be 
permitted to profit therefrom through the instrumentality of such third 
person. 

The suit should have been dismissed. 

It is therefore ordered that the judgment of the District Court be re- 
versed; and it is now ordered, adjudged and decreed, that the petition of 
plaintiff be dismissed, at his costs, in the lower Court; the costs of ap- 
peal to be paid by defendants, 











Mrs. E. A. Hatizs v. J. A. CARTWRIGHT. 


Married persons may reciprocally claim a separation and divorce on account of habitual intemperance, 
excesses, cruel treatment, or outrages of one of them towards the other, if such intemperance or 
such ill treatment is of such a nature as to render their living together insupportable; but where 
there is a condonation or reconciliation after the offence, it waives the right to claim a divorce. 

Per Curiam :—Public policy, good morals, the highest interests of society require that the marriage 
relations should be surrounded with every safeguard, and their severance allowed only for the 
causes specified by the law, and clearly proven. 


PPEAL from the Third District Court of New Orleans, Fellowes, J. 
J. H. Van Dalson, for plaintiff. H. B. Eggleston, for defendant and 
appellant. 


How, J. Thisisa suit for a separation from bed and board and 
divorce, on account of alleged excesses, cruel treatment, habitual drunk- 
enness, and failure to provide for the support of plaintiff and her 
child. 
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Mrs. E. A. Halls v. J. A. Cartwright. 








The defendant reconvened, charging the plaintiff with many improprie- 
ties, defamation, bad temper, etc., and prayed for a judgment of separa- 
tion in his favor. 

There was judgment for plaintiff, and defendant appealed. 

The evidence in the record presents much that is unfavorable to both 
parties in their conjugal relations, but which furnishes no ground in law 
for dissolving the marriage tie. Some facts are shown, which might au- 
thorize a judgment in favor of plaintiff, had not a reconciliation resulted, 
and no sufficient legal cause of separation is shown to have occurred since 
the reconciliation. OC. C0. 149. 6 R. 135. 

An effort was made to establish the habit of drunkenness, in which, 
however, we think, plaintiff has failed. 

The act of 1855, relative to divorce (p. 376), provides that no divorce 
shall be granted except for the causes therein named, and declares that 
‘* married persons may reciprocally claim a separation and divorce on ac- 
count of habitual intemperance, excesses, cruel treatment, or outrages of 
one of them towards the other, if such intemperance, or such ill treatment is 
of such a nature as to render their living together insupportable.” 

The intemperance charged to defendant is not shown to be habitual and 
of such a character as to render it insupportable to plaintiff. There is 
no justification for his offence in this respect, but occasional drunkenness 
is not made a cause of separation. 

The only ground of complaint, urged by plaintiff in her letter to defen- 
dant, on the day she left him, is, ‘‘ not trying to take care of his wife and 
child;” which is certainly a dereliction of duty; but in this instance, if 
in any, it is not such ill treatment as to warrant the interference of a court 
of justice. There is evidence that he attempted to get employment, and 
when he succeeded he gave his wife some of his earnings. 

We think it the duty of the Courts of the State to enforce the laws on 
the subject of divorce with as much strictness as on any other subject. 
Public policy, good morals, the highest interests of society require that 
the marriage relations should be surrounded with every safeguard, and 
their severance allowed’ only for the causes specified by the law, and 
clearly proven. . 

The defendant has exposed some improprieties on the part of his wife, 
but has not established a right to a judgment on his reconventional 
demand. 

Both parties must be dismissed from Court, and left to an amendment 
of their conduct. 

It is therefore ordered that the judgment of the lower Court be reversed, 
and the demands of both parties dismissed ; the costs of the main action 
in the lower Court to be paid by plaintiff; those of the reconventional 
demand to be paid by the defendant, and those of appeal by the plaintiff 
and appellee. 
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Crry or New Orteans v. Union Insurance Company. 


The law requires the tax to be levied on the capital stock of an insurance company actually paid in 
and secured to be paid, excepting therefrom the sums paid for real estate and the amount of capital 
stock owned by the State or city of New Orleans. 


PPEAL from the Second District Court of New Orleans, Whitaker, J. 
L. M. Day, City Attorney, for plaintiff. Wm. H. Hunt, for defen- 
dant and appellant. 


Howxztun, J. This is a suit to recover from the Union Insurance Com- 
pany the tax levied on its capital for the year 1861; and the only question 
presented is, whether or not, the sum represented by the premium notes 
held by the Company, is a part of the capital, ‘and subject to taxation. 

The facts of the case are contained in the following admissions and 
the tax receipt on file: 

‘It is admitted that the City of New Orleans levied and assessed, 
according to law, on this Company, in the year 1861, a tax of one and one- 
half per cent. on $300,000 capital stock, paid in and secured to be paid 
in, of said Company. 

By the charter of said Company the capital stock is fixed at $250,000. 

That, of the aforesaid amount, the said Company had $156,156 25 in 
premium notes, a copy of one of which is herewith filed, and that these 
notes are now, and always have been, in the possession of the Company, 
and that the Company has paid one and one-half per cent. on $93,843 75 
of the capital stock, with attorney’s commissions on the same. 

It is further admitted that the name of the defendant was not published 
in the list of defaulting tax payers. 

The notes are in the following form: 

‘‘No.——, New Orleans, , 186-. On demand of the President 
and Directors of the Union Insurance Company of New Orleans, 
——— promise to pay to the order of said Company, and in the manner 
provided for by the third article of the charter, the sum of —— dollars, 
being eighty dollars per share on —— shares owned by ——— in the 
capital stock of said Company.” 

The charter is not before us. 

The plaintiff claimed the tax on $300,000, as the capital of the Com- 
pany actually paid in and secured to be paid in, as returned under the 
70th section of the City Charter. 

Judgment was rendered in the lower Court for the tax on the amount 
of the premium notes, being the difference between the sum on which 
the defendant paid, and $250,000, the amount of the capital stock fixed 
by the charter, from which the Company appealed. 

The City does not ask that the judgment be amended. 
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“Phe law requires the tax to be levied on the capital stock actually paid 
in and secured to be paid, excepting therefrom the sums paid for real 
estate and the amount of capital stock owned by the State or City of 
New Orleans; and the admissions and the form of the notes in the record 
show that the premium notes held by the defendant constitute a part of 
its capital stock and are in terms the capital stock ‘‘ secured to be paid in,” 

The fact that they are still in the possession of the Company, instead 
of changing, substantiates this character; and should the exigencies of 
the Company require it, they would, so far as this record shows, be 
used just as the capital actually paid in would be. 

We can see no good reason why the amount of the capital secured by 
these notes (called premium notes) should be exempt from taxation. Such 
exemption would relieve the Company, to that extent, from a burden 
plainly imposed by law, and would in effect reduce its capital, or declare 
that not to be capital which is returned, upon a sworn statement, as capi- 
tal, according to law, or is fixed as such by the charter. ~ 

It is the capital, without which the corporation would not be complete, 
and upon which it operates, that the law taxes. 

Judgment affirmed, with costs. 











Danret Buockx v. T. F. McGuire anp F. Suovry. 


Although the general rule is that damages are the amount of the loss the creditor has sustained, or of 
the gain of which he has been deprived, yet there are cases in which damages may be assessed 
without calculating altogether on the pecuniary loss, or the privation of pecuniary gain to the party. 
Where the contract has for its object the gratification of some intellectual enjoyment, whether in 
religion, morality, or taste, or some convenience or other legal gratification, although these are not 
appreciated in money by the parties, yet damages are due for their breach; a contract for a religious 
or charitable foundation, a promise of marriage, or an engagement for a work of some of the fino 
arts, are objects and examples of this rule. In the assessment of damages under this rule, as well 
as in cases of offences, quasi offences, and quasi contracts, much discretion must be left to the 
“Sudge or jury, while in other cases they have none, but are bound to give such damages under the 
above rules as will fully indemnify the creditors, whenever the contract has been broken by the 
fault, negligence, fraud, or bad faith of the debtor. 

The Constitution, Art. 76, requires Judges in all cases to adduce the reasons on which their judg- 
ments are founded. 


PPEAL from the Third District Court of New Orleans, Handlin, J. 
Wm. Piles, for plaintiff. Culler & Thomas, for defendants and ap- 
pellants. 
Hyman, ©. J. This case was dismissed because the Court was led into 
error, by motion of appellee’s counsel, stating that the transcript had not 
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been filed on the return day, and that no motion had been made by 
appellant within three judicial days from the return day, to extend the 
time for filing the transcript, but on application for rehearing we dis- 
covered our mistake and granted a rehearing. 

A motion had been made by appellant, within the legal delay, for fur- 
ther time to bring up the transcript; time had been given, and the tran- 
script had been filed within the time granted by this Court. 

This suit is for damages. The District Court rendered judgment against 
defendants in solido for $150, as damages done by them to plaintiff. 

Defendants have appealed. 

There is no proof whatsoever against the defendant, Slouty; but there 
is proof that McGuire, who was a constable, arrested plaintiff without 
any warrant or authority of law, and deprived him of his personal liberty 
for the purpose of subserving his, defendant’s, private interest. 

It is impossible to estimate the mental pain a person may suffer by the 
violation of his right of personal liberty. The law has left discretion in 
the Judge to assess damages, without calculating altogether on the pecu- 
niary loss in offences of this kind. See C. C. No. 1928, 33. 

We see nothing in the evidence to induce us to set a lighter estimate of 
the damages than the District Judge has assessed. 

There is evidence that plaintiff bought wood of defendant, McGuire, 
which he did not pay for. His failure to pay was no excuse for this per- 
sonal wrong and violation of law by an officer of the law. 

The District Judge gave no reason for the judgment rendered by him. 
The Constitution, Art. 76, requires Judges in all cases to adduce the 
reasons on which their judgments are founded. 

The judgment must, therefore, be reversed. 

It is ordered, adjudged and decreed, that the judgment of the District 
Court be reversed. Itis further decreed that plaintiff have judgment 
against the defendant, T. F. McGuire, and that he recover of said 
McGuire the sum of one hundred and fifty dollars. The costs of suit in 
the District Court, the half to be paid by McGuire, and the half by plain- 
tiff; that defendant, F. Slouty, have judgment against plaintiff, as of . 
nonsuit; it is further decreed that plaintiff pay the costs of the appeal. 
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Svuconsston or Jonxn McDonoau.—On Tue Perrrion or Moszs Fox. ~ 


The rules of Louisiana law, relating to the opening and proving of wills, apply to the preliminary 
proceedings necessary to the administration of estates, which are not conclusive upea those insti- 
tuting them or the parties cited or present; so as to estop them from subsequently contesting the 
validity of a will, unless at the time of probate its validity was expressly put atissue. On the 
other hand, if at the time of probate the genuineness of the will is denied, the party seeking its oxe- 
eution must produce the kind of evidence necessary to counterbalance the expréss destial, and estab- 
lish its validity. ’ 

The law has fixed the kind and measure of the evidence necessary to the preliminary proof of an olo- 
graphic will; the testimony of two credible persons,‘who shall have become familiar with the hand- 
writing of the testator by having seen him often write and sign ; not only sign his name, but write 
other matter besides his name, and who shall attest, solemnly declare that they recogtiize the testa- 
ment as being entirely written, dated and signed in the testator’s handwriting; it must be acknow- 
ledged and proved by them; they must recognize the handwriting of the testator, and declare tlie 
whole instrument, date body and signature, to be in his handwriting. (O. O. 1648) : 

All evidence of handwriting, except where the witness saw the document written, is presumptive and 
rests upon the principle of comparison, which is made in two ways: by comparing with the exemplar 
formed in the mind by previous knowledge, or with other writings produced on the occasion, and 
proven or admitted to be genuine; and at best is merely evidence of opinion, which admits of various 
degrees, and the weight of which is to be determined by the Court. 

If the party against whom the act under private signature is preduced, disavows the sigtature, or the 
heirs or other representatives declare that they do not know it, it must be proved by witnesses ot 
comparison, as in other cases, . 

If the defendant deny the signature or contend that it is counterfeited, the plaintiff must prove the 
genuineness of such signature, either by witnesses who had seen the defendant sign the act, or who 
declare that they know it to be his signature, because they have frequently seen him write and sign 
his name, But the proof by witnesses shall nut exclude the proof by experts, or by a comparison of the 
writing, as established in the Civil Code. 

The principle recognized in the application of this rule of law is, that the express denial of a signaturé to 
a private writing, or the charge that it is counterfeited has some weight, and imposes upon the party 
seeking to enforce the obligation, the burden of counterbalancing its effect by the kind of evidence 
prescribed. 

Judges should receive the truth from the hands of the law and in the form which it has established ; 
but it is equally their duty to be fully satisfied that what is offered in such form is really truth. It 
comprehends the principle which this Court is constantly applying, that a plaintiff must make his 
case not merely probable, but legally certain. 
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for defendants. OC. Roselius and Robert Mott, for city of Baltimore. 


Pierre Soulé, for plaintiff and appellant.*—May it please the Court: If 
bold assertions, unsupported by any authority of law or fact; if unbridled 
abuse and vituperation poured unsparingly upon a modest and humble 
: litigant pleading at the bar of his country, and invoking the majesty of 
its laws in vindication of his rights and honor, have to be accepted as a 
legitimate substitute. for all want of reason and justice in those who so 
unmercifully assail him; if a tone of overbearing arrogance and of affected 
conviction is to supersede all necessity of justification for the reckless and 
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odious calumnies heaped upon his devoted head, then, verily, has his case 
come to serious peril, and well might his counsel spare himself the un- 
grateful task of engaging in the desperate contest. 

But, sirs, I shall never believe that such a subversion of all decency 
and rule has any chance of finding encouragement and support with your 
Honors. 

As long as a litigant, however crushed by poverty and misfortune, shall 
have permission to appear ina Louisiana Court of Justice, and his counsel 
be allowed to speak for him before Louisiana Judges, I will feel assured 
that the stern independence and impartiality which have ever directed 
and swayed your judicial councils, will not be disconcerted, either by the 
artifices, of a dazzling eloquence or by the shifts of deceptive arguments, 
or the violent appeals to the prejudices and passions which sometimes 
invade and blind a fictitious and versatile public sentiment. 

We, sirs, have planted our case upon a wider and more Solid founda- 
tion; upon the foundation of truth and justice, the only guides, we 
thought, that your Honors, as well as ourselves, could safely acknowledge 
and follow. 

While the stoical composure and firmness with which our client has 
been facing the storm of invective, which has raged around him since the 
inception of this suit, was giving us, every day, fresh and encouraging 
evidence of his unshaken faith in the verity and sacredness of his title, 
we, iis advisers and defensors, were looking, not without some anxiety, 
but with increasing confidence and security, to the moment when we 
would be afforded an opportunity of unfolding to you the tale of this 
controversy, so strangely misrepresented in the pleadings and arguments 
of our adversaries. 

There never was, probably, a history of any litigation more skilfully 
worded on one side, nor more modestly presented on the other, than that 
which your Honors must have found in the two splendid briefs placed in 
your hands by the two eminent counsels, to whose talents and ingenuity — 
they are due. One of them is from that gifted and justly admired bar- 
rister, now absent from us, whom we all admire and respect, and the 
other, the spontaneous emanation of an unpretended but transcendent 
intellect, which gives such bright promise of a glorious future to my 
much esteemed friend and colleague, Mr. Filleul. 

In them, your Honors will find all the elements which have supplied 
the accomplished and intrepid jousters with the occasion for displaying 
their genius and dexterity. In both is salient the deep sense entertained 
by each of them of those exquisite delicacies of professional obligations 
which elevate so high the importance and dignity of the noble charge 
with which we, of the bar, are invested. Even, as in one of them, where 
the most unchained vituperation is but too freely indulged, there is 
something of those coquettish and brilliant amenities of a flowery and 
subduing style 80 peculiar to its author, while in the other, we encounter 
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the grave and imposing serenity of narration and argument which give 
such irresistible zest to the vestments in which they are dressed. 

Your Honors will have not only perused, but studied thoroughly those 
two arguments; and such a perusal and study cannot have failed to 
afford delight to your literary taste and enlightment to your 
investigations. 

This excuses me from dilating at too great a length over many of the 
issues which they must have forced upon your consideration, although I 
may have to be indulged in a few remarks, on the occasion of certain 
touches of romance and poetry, designedly interwoven with the philo- 
sophical embroidery which so adroitly conceals, while it beautifully adorns 
the loose and incoherent texture of the defendants’ case. But even in 
this I shall be most sparing and abstemious. 

One of the most important moves of the defendants has been to strive 
to divert the attention. of your Honors from the legal points which so 
strikingly characterize this case as one of the most interesting events in 
the annals of our jurisprudence. How sedulously are your Honors ad- 
‘monished, upon the opening of their exordium, not to accept, as too 
absolute and peremptory, the prescriptions of the Louisiana law, with 
reference to the points of evidence raised by the present contest, and how 
nimbly does the writer slide over the hazarded premonition, to entertain 
and amuse you with the most moving and dramatic portraiture of John 
McDonogh, drawn mostly from the ante-mortem eulogy of himself which 
he so complacently had inserted in his original testament. 

I would ask your Honors what all this can mean? ‘Is the notion er- 
roneous,” as asserted in the defendants’ brief, ‘‘ that the testimony to the 
testator’s handwriting by two credible persons, who had often seen him 
write and sign his name, is sufficient to establish his will, without regard 
to opposing circumstances and proof ?” 

To this we answer, that we have not yet intimated that the testimony 
of two witnesses swearing to the genuineness of the testator’s writing and 
signature, would repel contradictory circumstances and proof, but we 
meant to assert, as we maintain now, that the evidence of two credible 
witnesses, who had seen the testator write and sign his name, in his life- 
time, and who swore that the writing and signature offered to them for 
examination were genuine, constituted a complete proof which the law 
recognized, and which would stand until contradictory proof of equal 
dignity, strength and character had, not opposed only, but subverted it; 
and this I shall presently establish by an imposing array of authorities 
and judgments which will place the question above all possibility of 
dispute. 

‘The text of the codicil, on which rests the title of the claimant, is to 
be found in the record, and in the briefs filed. The original document 
itself is now before your Honors. In point of form it is an olographic 
will, and that is undisputed. Then the first question which suggestsitself 
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is, how it ought to be probated? Quid probandum ! 

The law points out three modes of proof : 

1, The testimony of witnesses swearing that they saw the testator date, 
write and sign the instrument; and this would doubtless be the best of all 
possible proof. 

2. The declarations of two credible witnesses swearing that they recog- 
nize the handwriting of the instrument, as being entirely of the testator, 
date, body of the writing, signature and all, they having seen him write 
and sign his name often in his lifetime. 

And, 3. The comparison of writing by experts. 

Now, it is well known that in ninety-nine cases out of one hundred, of 
olographic testaments, the first of these proofs is rendered impossible by 
the mystery in which they are universally involved; and laying aside the 
declaration of John McDonogh to Cass, when he deposited with him his 
codicil in favor of Fox, we had no other proof to produce of jts genuine- 
ness than the testimony of the second and third class of evidence; but 
this we have produced, complete, peremptory, absolute. 

Yet our opponents are not willing to surrender the point, and under 
the consciousness of their impotence to minister any sort of evidence 
capable of subverting ours, based as it is on the foundation laid down by 
the law itself, for the ascertainment of truth, they seek to escape the im- 
perative requirement by a reference to a case quoted from the Journal du 
Palais, vol. 68, p. 1172. It is the case of Quatrefages v. Malian. 

I will now show your Honors the incorrectness of the view taken of that 
case by my learned and honored friend, Mr. Roselius, following the steps 
of Mr. Hunt. 

The law of France is exactly like ours, in point of principle. In its 
application, however, it differs, in some respects, from ours. In France, 
the Court of Cassation, the last and only resort for the final determination 
of disputed questions of law, has no control whatever over the facts of a 
case. They are excluded from its jurisdiction, and remain untouched, 
even when they are so intermixed with the law as to form a constituent 
element of the question to be settled, in which case the facts are almost 
invariably subjected to further investigation before the Imperial tribunals 
or tribunals of appeal, to which they belong exclusively. 

And the Court of Cassation never attempts otherwise to qualify the 
judgments rendered by the courts of appeal than by the declaration that 
they have not violated the law, though but too often they may have vio- 
lated truth in their appreciation of facts. 

In the case of Quatrefages, the question was exactly where it might 
have been in Louisiana, so far as it remained in the courts of inferior 
jurisdiction. The legatee presented for probation an olographic testa- 
ment, coupled with various documents alleged to be of the testator, which 
were offered as evidences of the genuineness of the will. The judge re- 
fused to admit the will, though the legatee offered to have it expertized 
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by competent witnesses. The refusal was based upon the fact that both 
the testament and accompanying documents were objected to, by the legal 
heirs, as being fraudulent and forged. This refusal, on the part of the 
judge, had nothing irrevocable in it; it was but a decree & limine, which 
committed no interest irreparably. The sending in possession which 
would have followed the probation, might have endangered the succes- 
sion, whilst the latter could not have suffered from remaining, for a time, 
in suspense, under the guardianship of the executive judicial authorities. 
The legatee appealed. The Imperial Court of Colmar, to which the ap- 
peal went, confirmed the provisional decree of the inferior tribunal, and 
the case having gone up to the Court of Cassation, the latter dismissed 
the appeal, declaring that she saw no violation of the law in the judgment 
complained of. 

The same thing might have occurred under our jurisprudénce. Suppose 
a testament had been brought into our Court of Probates, under similar 
circumstances, coupled with papers bearing marks of forgery or denounced 
as such by the legal heirs; would our judges have felt justified in pro- 
bating it, when, by some little delay, and until the question of the verity or 
non-verity of the documents had been subjected to a contradictory dis- 
cussion, and been decided, no harm could be done either to the legatee or 
to the succession ? The Quatrefage case presents no sort of anomaly be- 
tween its incidents and those of the present one, except in the exclusion 
from the jurisdiction of the Court of Cassation of all control over the 
facts, which does not exist in our laws with reference to the Supreme 
Court. The principles applicable to a case like ours are nearly identical, 
and there is not the slightest diversity of sentiment in what concerns the 
manner of proof, between the French commentators and the Louisiana 
jurists. 

I come now to the eulogy which prefaces the argument in defendants’ 
brief: It is truly an admirable specimen of that elasticity of spirit, of 
that abundance of ingenuity and resources, in a word, of the singular 
adaptability of its author’s intellect to all the requirements and exigencies 
of a difficult and intricate case. 

We are told in it ‘‘ of the beloved father of the testator who would take 
his sons and daughters by the hands, and lead them nightly to a singing 
school, staying with them and taking a part in their singing and exercises; 
and of the love for singing and sacred music which this gave John Mc- 
Donogh, in youth, and which aided him, under the Most High, to what 
little virtue he ever practiced.” 

And also of Mr. McDonogh’s mind “steadily fixed upon the acquisi- 
tion of a large fortune, not for the purpose of present enjoyment, but for 
a great and noble end.” 

And of ‘‘ his being harsh and unfeeling towards his debtors, and of his . 
rigidly exacting his legal rights, without regard to their condition or 
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their appeal to indulgence, while he considered every lawsuit against him 
an attempt to diminish a sacred fund.” 

And of ‘‘his regarding himself in his prosperity and wealth as the dis- 
tinguished favorite of the Divinity, giving himself to an imagined inspi- 
ration from above, and styling himself the steward of the Lord.” 

In God's name, what bearing has all this on the case which your Honors 
have to decide ? And yet, it is when our opponents delineate, with such 
pointed accuracy, the eccentric conceits and the maniac aspirations of 
their hero, that they invoke his steadiness of purpose, his pertinacity of 
designs, excluding from his thought and imaginings anything but the 
dreams with which is filled his imperishable testament. 

How pretending the assumption, and how little accordant with what 
we all know of the versatility of our nature and of the unsteadiness of 
our purposes and designs ! 

Is it asked that because the codicil to Fox is not in strict accordance 
with the views and tendencies oi mind manifested in the testator’s first 
will, it be rejected, the alleged anomaly being suggestive of suspicion 
and distrust ? . 

Why, have we not the emphatic denial of that alleged sensibility of the 
testator concerning the disposition of his estate and limiting his liberali- 
ties, even when directed towards his Qwn nearer relatives, to a nominal 
amount, of a few hundred dollars at most, in the legacy which he made 
to Pena, of one hundred thousand dollars, and in those which some of 
his friends so confidingly expected for themselves? Yet, not so many 
years had elapsed between the date of the codicil to Pena and the date 
of the original testament, as between the latter and the codicil to Fox. 
And who can pretend to judge of the incongruous vaccillations which, in 
less than one second’s time, will start up and domineer over the best 
ordered and settled mind? Why, sirs, we see sometimes a dying man, 
almost in actual agony, surrounded by friends and by near relatives, and 
attended by the tender wife who shared in all his troubles and trials, up- 
held him in adversity, and still watches at his pillow to assuage the aspe- 
rities and dispel the terrors of approaching dissolution, and when he is 
gone he is found to have disposed of everything he possessed in favor of 
some capricious and transitory but privileged affection. Case of 
Meunier. 

It is not true, then, that Mr. McDonogh had such an invincible anti- ' 
pathy to leave any liberality to any private individual, his family not 
excepted, that might exceed a few hundred dollars. 

And with reference to the apparent antagonism between the sentiments 
expressed in his original testament, and those which may have prompted 
the liberalities to Pena and Fox, who will contend that, as they took 
place a very short time before his death, they did not proceed from some 
remorse started up in his breast by the consciousness of the distress and 
misery in which he had left his family, while he was living a long life, . 
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possessed of a nabob’s fortune, foolishly devoted to the prosecution and 
future accomplishment of the wild schemes which were so soon to endin 
the desolating nothingness which we are witnessing around his deserted 
grave ! 

And shall I, compulsing the annals of the past, ferret out, for your 
Honors’ entertainment, the eccentricities and extravagaynces which, in all 
times, have been recorded in the most solemn testaments, to the shame 
and humiliation of human nature ? 

Diogenes directed his heir, by his testament, to cast his remnants to 
the winds and scatter them over the wild fields, se ea only to be pro- 
vided with a stick to expel the vultures, 

An eminent and wealthy Thebean lady imposed upon her legatee 
the obligation of carrying on his naked shoulders her dead body to the 
grave. 

One of the great celebrities of Greece ordered that he should be fol- 
lowed to the grave by twenty-four beggars, dressed in his own clothes, 
who should be neither crooked, nor blind, nor one-eyed, nor crippled, 
nor scabby, but of handsome form and size. 

And another who used to take delight in the constant thought of death, 
which frightens so many others, left seventeen testaments, remaining 
convinced that he had made good provision for everything. But each of 
his wills, which had to be bound in a volume, to facilitate reference, 
became the occasion of most numerous, intricate and interminable 
conflicts. 

Troplong, from whom I have borrowed these strange examples, says, 
after alluding to them: ‘‘I might indefinitely multiply the cases of eccen- 
tric and fantastical testaments. But, since the testament is the testator 
in person, why should we require him to be constantly in his good sense 
and judgment, when we know that he is so often wanting in both.” 

In the case of Meunier’s son-in-law, of his legal heirs, and of his 
widowed wife against Layraud, who claimed the succession under a uni- 
versal legacy, two testaments were brought in conflict, both made by the 
deceased, at the distance of from five to six months from each other. 
The second, which was the one sought to be enforced, was written upon 
two leaves of common paper, entirely disjoined, and apparently separated 
by a suspensive comma, at the foot of the larger leaf on which was writ- 
ten the legacy, from the other leaf, about one-half smaller than the first, 
on which were written the following words: 

‘* These are my last dispositions and repeal all others I may have made 
anterior to this‘ date.” 

Neris 22d of July 1838. Signed, Meunier. 

The testament anterior to this, which bore the date of the 11th of 
February of the same year, had been written by the testator, not on rags, 
as the other, but upon a stamped double leaf of paper, with minuteness, 
34 
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care and attention, and contained a repetition, by reference to the mar- 
gin, of a single word which had been overcharged in the body of the 
writing acknowledged and approved by the writer. The last will, on the 
contrary, had many surcharges in the main body of the writing which 
were neither referred to nor approved; and, besides, it was in a condition 
which seemed to attest the light value which the testator attached to its 
contents, the same being rolled up in the form of a bottle cork, and bear- 
ing the appearance of a cast-off paper; and the disparity between this 
mode jof testing, by which a stranger was made the heir, and the mode 
he had pursued in the first testament, by which his wife and his son-in- 
law were instituted his legatees, was being urged with great force and 
earnestness against the validity of the last. Yet hese circumstances, and 
others still more grave, which had intervened between the two wills, were 
not deemed sufficient to overthrow that which had the fresher date and 
repealed the older one. 

A powerful lever is next brought to work against the verity of the codi- 


cil, I mean the testimony of Nathaniel Cass, against which defendants. 


allege certain contradictions and discrepancies which would go to destroy 
the credibility of the witness, and render his declarations under oath 
utterly worthless. 

The imputation fails for want of substance, and, in my opinion, betrays 
the weakness of defendants’ case. The whole rests on matters of minor 
importance, which cannot have the slightest bearing upon the points at 
issue. The witness was first examined before Magistrate Saucier, Justice 
of the Peace, on the 4th of April, 1860, upwards of nine months before 
his appearance in the Second District Court, which took place on the 
16th of January, 1861. His residence was known to our opponents. They 
had in their power all the means of procuring an investigation of his 
reputation for good or bad character, and for veracity, in the State and 
county where he had long resided and was still residing. Why no 
attempt was made to impeach his morality, remains unexplained, unless 
the entire reliance of the defendants was based upon their being able to 
overthrow his evidence by showing some few inadvertences which had 
crept into it. 

There is neither hesitation nor obscurity in his statement of the remit- 
tance in his hands, by McDonogh, of the codicil, in favor of Fox, nor of 
its delivery to the latter. But it is urged, that there is patent contradic- 
tion in the fixing of the time of the remittance by McDonogh to witness, 
resulting from the statement which he would have made in his deposition 
of April, 1860, amounting to this: 

‘The fifteen years which intervened since the fall of 1836, I spent on 
the farm, in Clark county, Indiana, and in the apothecary shop, except 
a visit to Henrysville. I did not go anywhere else to do any business.” 
And this is urged as a damning proof that therefore, he could not have 
received the codicil, in New Orleans, in 1849! How easily is our judg- 
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ment perverted, when we determine to search and find out some circum- 
stance that may cast a cloud over the witness whose character we wish to 
destroy! Does it not appear to you that when he speaks of his residence 
of fifteen years in Clark county, and with Ferguson, the apothecary, he 
means the place of his usual, not continuous residence—of his habitation, 
of his home? And will you have the irrefutable proof of the intended 
meaning of his statement? Well, when, a few seconds after making it, 
he is questioned by Mr. Roselius, in these words: ‘‘ You have just sworn, 
that from the fall of 1836, when you left New Orleans, up to 1853, you 
lived exclusively either on a farm in Clark county, Indiana, or in a store 
at the same place, with the exception of a trip to Henrysville, where you 
bought property. How can you reconcile this statement with those 
already made, when you stated that you had received in New Orleans 
Mr. McDonogh’s codicil in 1849?” The witness remarks, not without 
some rustic frankness, but with complete self-reliance: ‘‘I have told you 
half a dozen times that I was on a flatboat trading in produce.”’.... ‘‘You 
misunderstand me about being exclusively in Clark county.” Your Hon- 
ors will not fail to be struck with the pert and ready explanation of the 
rough and unlettered witness. He does not hesitate. He had clearly 
put certain restrictions in his language, and they had been omitted. Your 
Honors know with what levity and unguardedness inferior magistrates 
take testimony, subjecting, not uncommonly, witnesses to the imputation 
of unfairness, and sometimes, by the addition or suppression of certain 
words, betraying them unconsciously into what may seem to be a patent 
contradiction, or at least an incorrectness in their evidence. 

Did not Cass, by a prompt and abrupt reply, manifest the sincerity of 
his evidence, and show that he felt conscious of having not been done 
justice in his examination by the Judge? 

He must have supposed that his protestation had remedied the incon- 
gruity, and would serve as a corrective; and, besides, he was in a state 
of health which would plead for an excuse if he had committed any grave 
error. But, it may be asked, why he did not procure this statement to 
be corrected when the testimony was read to him? Here is what he says 
in reference to this, on the 17th of January, when he comes before the 
Second District Court to be examined a second time: ‘‘I think the depo- 
sition was read to me by the magistrate, but I was so sick that I could 
hardly hold my head up. I complained to Fox that I was not able to go. 
I had the chills and fever at that time every day.” And at another place 
of the same testimony, Cass declares that ‘‘ at the time he gave his depo- 
sition, last Spring (1860), he had taken a large dose of morphine, and 
labored under diarrhea.” 

Let, then, your Honors absolve Cass’s testimony from the imputations 
directed against it, and recognize, in its bold and characteristic language, 
the unaffected utterances of a sincere and truthful witness, 
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Even admitting, for argument’s sake, that Cass had exhibited any dis- 
position to deceive the Court by saying untruths, how could this untruth- 
fulness affect materially the cause of Fox? Although produced by Fox, 
he can hardly be called Fox’s witness. By the mere force of circum- 
stances, none of which were under the control of Fox, Cass was the only 
witness who could give evidence of McDonogh’s remittance to him, and 
of his own delivery to Cass of the disputed codicil. He was the only 
possible, the inevitable witness of the case. That the view which I am 
now taking of Cass’s testimony is not an idle assumption, on my part, 
your Honors will discover by recurring to vol. 1, p. 589, of Greanleaf’s 
Essay on Evidence, where it is said that ‘‘ When a witness is not one of 
the party’s own selection, but one whom the law obliges him to call, such 
as the subscribing witness to a deed or will, or the like, he can hardly be 
considered as the witness of the party calling him.” It cannot be said 
that Cass is the witness of Fox; having been made the trustee of the will, 
he alone could deliver it. 

In whatever way the delivery may have been made, and under what 
eircumstances soever, from the moment that not a particle of proof is 
. exhibited of any improper connivance having existed between him and 
Fox, the delivery was good, and Fox cannot be made responsible for any 
mystery in which it may have suited the fancy of the witness to involve 
the execution of his trust. 

** Though papers, says the author, and other subjects of evidence, have 
been illegally taken from the possession of the party against whom they 
are offered, or otherwise unlawfully obtained, this is no valid objection 
_ to their admissibility, if they are pertinent to the issue. The Court will 
not notice how they were obtained, whether lawfully or unlawfully, nor 
will it form an issue to determine that question.” Greenleaf, vol. 1, 
p. 368, sec. 224. 

The case of Fox can, therefore, in no manner be affected by any dis- 
crepancy in Cass’s testimony, nor by any error of memory which may 
have occurred in his deposition. After all, it will not be pretended that 
either those discrepancies or those errors alter or obscure the question in 
point, which.is, whether or not Cass delivered the codicil to Fox. 

Next comes, within the circle of my inquiry, the testimony of General 
Grivot, and of Maurice Barnett. The deposition of the latter is but a 
pale and servile copy, or rather an obscure paraphrase of that of General 
Grivot, at least so far as it goes. They both destroy themselves by the 
incoherence and incongruity of the motives and reasons which they assign 
for the opinion which they have expressed of the instrument submitted 
to their consideration. 

If we felt inclined to retaliate against our opponents, in our comments 
on the testimony of General Grivot, what materials would we not be 
afforded, to crush him under the anomalies of his statements and of his 
remembrances concerning the most important facts in the case. Besides 
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the overwhelming weight of authority and character which the witnesses 
who have sworn to the genuineness of tha codicil, carry along with them, 
in the history of the case, they are supported in their judgment of the 
perfect similitude and identity of the handwriting and signature to the 
codicil, not only by the declarations and experiments of the most promi- 
nent witness for the defendants, Dr. Mercier, but also by the significant 
though tardy asseveration contained in the additional brief filed in court 
by defendents, after the case had been fixed for trial. There is a strug- 
gle of no mediocre strangeness between General Grivot, Dr. Mercier, and 
the counsels for defendants who signed the supplemental brief. General 
Grivot swears that there is not the slightest resemblance between the 
handwriting and signature of the codicil, and the handwriting and signa- 
ture of John McDonogh in documents admitted to be genuine; while 
Dr. Mercier swears, with equal persistence and earnestness, that the like- 
ness between the two signatures is so much alike, that the signature to 
the codicil can only have been produced by its being traced upon the 
lease of McDonogh to Fernandez; and the counsels for defendants come 
out with a solemn asseveration that the very body of the codicil, till now 
entirely unassailed, is, like the signature, so similar to the handwriting 
of McDonogh, that it must also"have been traced by the hands of a 
forger. 

Your Honors will grant that, either Dr. Mercier is right, and then 
General Grivot must be wrong; or General Grivot is right, and Dr. Mer- 
cier must be wrong. They are both equally eulogised by our adversaries 
for their intellect, ability and experience; and yet they cannot both be 
right, nor both be wrong. Which of the two will your Honors take as a 
guide in the progress of your investigation? If General Grivot, you cast 
to the winds the entire testimony of Dr. Mercier, and take from the case 
the only foundation on which stands the structure of the decree we are 
appealing {from. If you decide for Dr. Mercier, what becomes of the 
testimony of Grivot, Crawcour, and Maurice Barnett? 

The defendants remain with no support except that of the Doctor, iso- 
lated from all the other witnesses, in the face of the incontestible errors 
in his appreciations and experiments, signalized by the only two compe- 
tent experts heard in the case. Mark, then, sirs, what a vast sea of diffi- 
culties you must wade through before reaching a point where you may 
rest your consciences and find a base to build up your convictions against 
the codicil. 

Seven of our witnesses, all gentlemen of unspotted integrity, and pos- 
sessing the special knowledge and experience of the testator’s handwriting 
and signature, attest, under a: solemn oath, the genuineness of the codi- 
cil; while, to weaken or defeat their testimony, the defendants are left 
with the lame and unsupported declarations of General Grivot and Maurice 
Barnett, flatly contradicted by those of Dr. Mercier. 

But this is not the only discrepancy in the testimony of the two wit- 
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negses just brought to your Honors’ notice. They both give, as the base 
of their opinion, the form and quality of the paper, the distance which 
separates the lines one frém the other, in the body of the writing, and 
the body of the writing from the signature; these are the reasons assigned 
by both witnesses. But General Grivot takes to his exclusive account 
other considerations, of which he delivers himself with a. truly amusing 
emphasis. He had enjoyed the most unbounded confidence from John 
McDonogh, and could not be mistaken in the picture which he draws of 
his ha>its and manner when writing or signing a document, and of his in- 
vincible repugnance to dispose of any part of his estate in a manner de- 
rogatory to the cherished scheme he had laid in his testament. General 
Grivot had inspired him most especially with a sort of horror against the 
use of the word “ trustee,” etc., etc. 

Now, sirs, let me ask you if this trash can have anything to do with the 
question, the sole question which lies at the bottom of this case, viz: is 
the codicil on which Fox sues a genuine document, or is it a forgery ? 

Has the texture and outer appearance of the paper such a magical influ- 
ence that it is to decide the verity or falsity of the codicil? And is the 
will of the testator to be disregarded and overthrown, because, forsooth, 
itis not written on satin paper or upon the varnished leaves bathed in the 
waters of Annonai ? ; 

The pretension is so strange and extravagant, that it defies all qualifi- 
cation. And yet it is not the first time in the annals of justice, that such 
trifles have been 1esorted to in the hope that they might be used to ob- 
struct, if not to defeat legitimate instruments; but this is the first time 
that a Court of Justice would be induced to admit them. 

I ask leave again to refer to the case of Meunier’s olographic will, from 
which I have already quoted. Obs. des Trib., vol, 12, New Series. The 
perusing of it to which Iam about to proceed, from a translation which 
I have carefully made into English, will convince your Honors that the 
very identical objections were made in that case against the validity of 
the testament, which the defendants press and urge in this; it will en- 
lighten your Honors upon the contempt with which the judicial minds of 
France treat such cavils and subtleties. 

A Mr. Leyraud, a gentleman of high repute, a lawyer by profession, 
Mayor of the city of Gueret, and a Deputy for the Department of Creuze, 
in France, deposited once in Court a paper which he represented as a 
testament from one L. Meunier, by which the said Leyraud was instituted 
the universal legatee of the testator. 

The alleged testament consisted of two fragments of paper, one being, 
the half of a leaf of common letter paper, on which was written the 
legacy, and the other, but one-half of the preceding one, which read as 
follows : 

“‘Such are my last testamentary dispositions, which I hope will be 
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respected. I annul all testaments which I may have made, under date 
anterior to this.” ; 

At the top of the larger fragments was written the date Neuris, this 22d 
July, 1838, and the same date in the same figures was repeated at the 
foot of the second. 

The two fragments were tied to each other by means of two waifers, 
and both presented numerous traces of compression and friction. 

According to the assertions of the legatee, things had taken place as 
follows : 

Mr. Meunier being sick at Neris, and having received information 
that two letters containing his testament had been purloined by his ser- 
yant, and delivered secretly to his wife, concealed a copy of the will 
which he had preserved. He put it, says Leyraud, either in his pocket 
rolled up in the form of a bottle cork, giving it the appearance of a cast- 
off paper, to avoid betraying its importance, or in the wadding of his 
nightgown, diminishing as much as practicable its volume, that its 
existence might be secreted from his wife, who had accompanied him to 
Neris. ‘ 

Meunier carried it from Neris to Gueret; and it was seventeen days after 
writing it, that he placed the document in the hands of Leyraud, and 
Leyraud was claiming the delivery of the legacy under it. 

But the testament was being resisted, and its nullity asserted by Paul 
Devilher, the son-in-law of the testator, instituted his universal legatee 
by an interior will bearing date the llth of February, 1838, who was 
assailing its validity on the various grounds hereafter set forth by the 
widow of the testator. 

1. That the thirty-four lines offered as the olographic testament of 
Leonard Meunier, had none of the characters with which ought to be 
invested ,the acts exhibited in a Court of Justice, to conciliate the 
suffrage of the magistrates, and deserve the sanction of the public 
power. 

2. That those thirty-four lines of writing were, in reality, laid down on 
two rags of common paper, between which there was no material link, 
and between which all sorts of material links were actually made impossi- 
ble by the form of the rents which defaced them both. 

3. That the first rag, which contained twenty-seven lines of writing, 
had been detached from a larger leaf of paper, of which it retained a 
light fragment on the left; that it bore also an irregular rent which ex- 
tended as far as the interior of the writing; that it had three overcharges 
left unapproved and unnoticed; that it terminated by a comma, and that 
all the verso was a blank. 

4. That the second rag of paper, containing seven lines, was about 
one-half smaller in dimension than the first. That in its inferior part, it 
had been separated without the slightest care from some other leaf of 
paper, itself separated from a larger leaf, as shown by the numerous and 
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irregular denticulations around it. 

5. That the said two rags of paper had undergone, at all points of 
their surface, a bruising, which had left an impress which was 
unalterable. 

6. That the material condition of the two rags repelled the idea of a 
settled testament. That at best it might only be conciliated with the 
thought of a projected but incomplete and abandoned testament. 

7. And that the appreciation made of the said two rags, which was 
. fully justified by the teachings of daily experience, was confirmed by the 

contrast between them and the testament of the 11th of February, writ- 
ten on a leaf of stamped paper, with minutious care, repeating in a 
reference signed by the testator, a surcharged word, the only one sur- 
charged in the whole instrument. 

And it was urged by the counsel of the opponent, ‘‘ that the document 
was rumpled, and would not be considered as serious, because, when we 
dispose for posterity, we use our holiday writing !” 

To which the defender of the incriminated will would answer, ‘‘ that 
the bruising, the stains upon the instrument, could not prevent it to be 
good and valid; and that such was the doctrine of Touillier and Duranton. 
The doctrine was : that when an olographic will was invested with all the 
formalities prescribed by law, it would stand in all the weight of its 
intrinsic strength, until it were proved that it had no validity as a will, or 
that it was an impudent forgery. 

Such had been the repeated warnings of General Grivot to his client, 
as he tells us, respecting the title which he should give to those who 
might be entrusted with the execution of his will, and with reference 
especially to the awful danger of using the word trustee, that it amounts 
to absolute impossibility, that Mr. McDonogh have used that word in any 
document by which he meant to dispose of anything belonging to him, 
and the fatal name being in the codicil, the codicil can only bea forgery. 
But Mr. Grivot has himself furnished us from amongst the twenty odd pa- 
pers he brought into Court, all in the handwriting of John McDonogh, a 
document in which the writer attempts in vain to recollect by what name 
he has designated the executors of his will, so lightly had he been im- 
pressed by the admonitions of his confidential counsel. Mr. McDonogh, 
your Honors will remember was a Marylander by birth, and had been 
educated in Maryland, where the word trust and trustees are of common 

‘parlance, and enter into the most familiar concerns of life, what strange- 
ness then could there have been in his using the appellation of trustees 
to indicate the administrators of his estate in Louisiana? Might not 
this have been another instance showing that he had forgotton the appel- 
lation given to them in his will ? 

Again, another most significant feature and incident in General Grivot’s 
deposition. I allude to his anxiety for procuring support to his testimony 
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and for imparting to it an authority which doubtless he felt it did not 
possess. 

Of all men in New Orleans, who had happened to be engaged in busi- 
ness transactions with John McDonogh, none had seen more of his 
handwritings and signatures than Adolphe Mazureau, who had been fora 
great number of years one of his notaries. M. Mazureau, from the rela- 
tions he entertained with him, could not but have acquired the most 
intimate knowledge of the character and peculiarities of his client’s habifs 
and manner of writing and signing his name. M. Mazureau, besides, 
had been entrusted (here we have aguin a trustee) with the making of the 
inventory of Mr. McDonogh’s property and papers, a trust, the execution 
of which must have afforded to him the best of opportunities, which no 
other witness ever possessed, for correcting by the most intense and close 
observation whatever erroneous opinion he might have formed of the 
main characteristics cf John McDonogh’s writing and signature; and 
what wonderful and safe control was that with which he was invested by 
the sacred duties of his profession, of opening, reading, numbering and 
identifying with his notarial paraph every rag of paper supposed to be 
of the slightest importance, extracted from the unwieldly mass of manu- 
scripts which filled the spacious boxes in which they had been carefully 
stored. There isa room still crammed with the vestiges left of that 
examination and review. Whence could M. Mazureau have derived more 
sure and instructive teachings than from those long and patient conside- 
ration and study of the written trash in which had spent themselves the 
intellectual labors and elucubrations of the most eccentric mind that ever 
was imparted to any human being ? 

It was M. Mazureau whom General Grivot undertook to commit, by 
imprudently anticipating the testimony which he supposed he would give 
in the case, intermixing his own evidence with a certain conversation 
which he would have had with him on coming to Court some days before. 
M. Mazureau denied that he had held the language imputed to him by 
General Grivot, and the flagrant error and misrepresentation in General 
Grivot’s testimony has not, that I know, been accounted for to this 
day. 

‘*I deny peremptorily that I said anything of the kind to Mr. Maurice 
Grivot ; I state exactly the reverse.” And further, M. Mazurean asserted 
again with an expression of indignant rebuke, that ‘“Mr. Grivot had made 
him declare exactly the reverse of what he had said; that Mr. Grivot 
expressed himself against the document, whilst he (Mazureau) stated that 
he had examined it, and found it looked like the handwriting and signa- 
ture of John McDonogh.” ; 

May it not seem strange, nay exceedingly harsh, on the part of the de- 
fendants, that they should have shown themselves so inexorable and so 
unsparing in their bitter criticisms of Cass’s testimony, when that of 
35 
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one of their most prominent witnesses was sweating with irreconcilable 
errors and contradictions. . : 

If errors of statement, misconception of facts, and misrepresentation 
of that which it would seem ought to be most familiar and most present 
to the memory of a witness, are to be taken as an evidence of his perver- 
sity and falsehood, what would the position be which General Grivot 
would occupy before your Honors, if you had to judge him by the dire 
rule so unrelentingly applied to the testimony of Cass ? 

* Never did Cass place himself, in any part of his deposition, in the un- - 
gracious and unenviable predicament in which General Grivot, whom I 
accuse but of an excess of zeal, is placed by the most salient points of his 
testimony ? Now to the proof: 

Mr. Grivot swears that there is not the slightest resemblance between 
Mr. McDonogh’s genuine handwriting and signature and the handwriting 
and signature of the codicil; and not only seven unassailable witnesses of 
those produced by the claimant swear quite the reverse, but his assertion 
is in open antagonism with the declarations and experiments of Dr. 
Mercier, and with the asseveration made by counsel for defendants in their 
supplementary brief, that the body of the writing is also so similar to 
the handwriting of John McDonogh that it cannot be but the work of a 
forger, by the process of tracing. 

General Grivot swears that no document of any importance, that ever 
emanated from the hand of John McDonogh, was signed by him without 
the signature bearing two dots under the c in ‘‘Mc;” and not only have 
we established by authentic documents of undisputed character and au- 
thority, exhibiting McDonogh’s signature in important transactions, with- 
out dots under the c in ‘‘ Mc,” but out of seventeen documents introduced 
in court, by General Grivot, which bear the signature of Mr. McDonogh, 
and are all of equal importance, twelve of the signatures have dots, and 
five have none. Two receipts, for a petty rent of twelve dollars each, 
have the dots under the c, while two other receipts, one for forty-five dol- 
lars and the other for twenty dollars, have none. There are, likewise, 
three letters from Mr. McDonogh to General Grivot, which, in the sar- 
castic but appropriate language of my colleague, can hardly be considered 
as unimportant, are without dots under the c in the signature. 

General Grivot swears that his client had been most earnestly admon- 
ished of the grave danger of using in any document executed in Louisi- 
ana, the word ‘‘ trustee;” and he produces himself a paper in which Mr. 
McDonogh declares that he cannot recollect by what name he called the 
administrators of his estate, in his testament. 

General Grivot swears that Mr. McDonogh never wrote any paper where 
the date was so remote from the body of the writing as it is in the codicil, 
and we present your Honors with the letter of McDonogh to Cazanovo, 
showing quite the contrary. 

And lastly, Mr. Mazureau denies in unmeasured terms the acknowledg- 
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ments attributed to him by General Grivot, to give countenance and sup- 
port to his testimony. 

Sirs, I am unwilling to cast on the reputation and yeracity of General 
Grivot any suspicion of his having knowingly said anything untrue, but 
there is the record, perspiring with discrepancies and contradictions; and 
whilst I absolve him of all wicked intentions, there stand, nevertheless, 
his declarations, with the endorsement of the learned counsels of the de- 
fendants, who claim that they are all truthful and worthy to be fully 
sustained. 

There is another point in the defendants’ argument which requires a 
passing notice. I allude to the testimony of the bandittiwho were intro- 
duced in the Court below, to assail the character of Fox with the impu- 
tation that he had been trying to tamper with them, for the purpose of 
obtaining a confirmatory proof of his relationship with John McDonogh. 

Is the man charged with having concocted so skilful a forgery, as that 
charged against Fox, to be supposed so much of a fool and idiot as to seek 
among such rabble a proof of that description, when he had in his posses- 
sion the best title he could produce to bis relationship ? What influence 
could have exerted the testimony of these robbers upon the question of 
the existence or non-existence of any relationship with Mr. McDonogh ? 

If the genuineness of the codicil were not proved, no evidence from 
elsewhere could protect him against defeat, and if it was proved, what 
need had he of any better title than that contained in the deed itself ? 

Allabsurd! All incredible ! 

Yet we lend our ears to the echoes of these calumnies, and we allow 
such robbers to speak in a court of justice ! Do not your Honors see the 
significancy of the standard on the lead of which they approach the sacred 
sanctuary in a compact group, aided by that strampet and public prosti- 
tute, Annie Lydia Cochran—the life and soul of that infamous conspiracy! 
Adultera, ergo vinefica ? 

Well might exclaim one of the most illustrious historians of Rome : Ne- 
que femina, amissa padictia alia abnuerit ! as if she had pledged to crime 
when she first began to sacrifice to it what she had of most precious. 

Now let me ask what stain has been fixed upon Fox’sname, beyond that 
which defendants would have you to infer from the ridiculous stories in- 
vented by these nefarious condottiers and perjurers ! 

Humble, poor and hard-working, do you find Fox associating with the 
infernal tribe ? No; he is not of them, nor did he ever share in their in- 
famous revels, though the paucity of his resources may have compelled 
him once to seek a retreat under the same roof; but he has never com- 
muned with them, nor has he been seen huddled in their midst at those 
places where justice institutes inquiries after perpetrated crimes. 

The best evidence of the irreconcilability of his nature with the habits 
and customs of that gang of cut-throats, is evidenced by the conspiracy 
which brought them into Court to howl against him the most atrocious 
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and incredible imputations, in the hope of accrediting them by their 
congregated perjuries. 

Your Honors have the records of our criminal Courts and of the pro- 
ceedings before Recorders, branding them as thieves and robbers, besides 
the testimony of ten unimpeached witnesses, who swear that none of them 
deserve to be believed under oath. Away, then, with such elements of - 
evidence. They would prostrate even a good cause, and can never serve 
the interests of law and justice. I have done with them. 

There is a witness on the side of the defendants, on whose testimony I do 
not intend to expatiate at any length. Your Honors will, I hope, do justice 
to a deep sense of tender delicacy, which prevents me from touching with 
a heavy hand, to so sensitive a subject as that upon which was so boldly 
exercised the ingenuity of the Doctor. The task of commenting upon it 
has been fully accomplished by my colleague, Mr. Filleul. Contented 
with expressing my regret that such an evidence ever came to this record, 
I shall leave its merits to the dispensation of your judgment, trusting that 
you will pass it through a strict criticism, and appreciate its importance 
with proper regard to the sedate, calm and so admirably balanced inves- 
tigation of Messrs. Manouvrier and George Soulé. Your Honors’ attention 
is earnestly requested to their views concerning Dr. Mercier’s experi- 
ments; and if, while proceeding on your labors in the study of the case, 
you come to ask yourselves by what standard of ability and talent you 
should measure their opinions and judgments, allow me to commend 
especially to your memory the trial to which the skill of George Soulé 
was exceptionally submitted, and the glorious triumph with which he 
came out of it. ; 

As the custom was in other times to introduce an interlude in theatrical 
performances, our opponents have not been able to resist the temptation 
of gratifying us, on this occasion, with a ludicrous and most painful hors 
d’euvre. I mean to speak of the semi-appearance of Judge Cotton as a 
witness to give evidence upon questions connected with the verity of the 
codicil. 

Mr. Cotton, at the incipiency of this suit, had been the leading counsel 
of Mr. Fox, but had withdrawn from the case for reasons best known to 
him, but which it cannot suit us to discuss in this argument. He was 
called to the stand, and forth he came without, at first, showing the 
slightest hesitation. He took his oath, and suffered himself to be inter- 
rogated by our opponents. Deplorable forgetfulness! Methought that 
the very roof of the preetorium was going to fall upon his broad shoulders 
and crush him to the ground; and with great agony of mind, under emo- 
tions which I strove in vain to suppress, I stood all dismayed, trembling 
lest so gifted a member of the profession should unconsciously assent to 
make revelation of secrets which he had obtained from his client. The 
counsels for defendants were affecting great anxiety to hear him speak ; 
and while he was exhibiting some uncertainty and indecision, we were 
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asked by our adversaries with a studied manner, which savored of ridi- 
cule, if we would consent to let Judge Cotton deliver his testimony. 
Your Honors will judge how far it was respectful in our opponents to ask 
if we would take, as good evidence against us, the testimony of one who 
could not depose in the case-without violating the most sacred duties and 
pledges of his profession. We denied our consent that we might not ex- 
pose the profession to be disgraced, and the inconsiderate counsel to be 
driven to ruin by an uncontrollable zeal. Fie with the case which needs 
such appliances to save itself from utter defeat and disaster. 

The French annals of jurisprudence commend to our meditations one 
of those grave and instructive cases which should ever be held up as an 
example and lesson to such as, forgetful of the solemn obligations which 
professional dignity and honor “impose, with reference to revelation ob- 
tained from their clients, may be tempted to prostitute their sacred min- 
istry and to pull down with their unholy hands the mystic wall behind 
which those secrets should be buried and entombed. 

It is the case of Mr. Berrier, the father to the statesman and jurist of 
the same name, who even now, in his advanced age, retains that freshness 
and wisdom of mind, that elevation of thought, that supremacy of talent 
which place him far ahead of the most renowned intellects of Europe. 

Mr. Berrier, the father, was, in his own days, one of the most eminent 
and admired barristers of France, and enjoyed the confidence and respect 
of the community in which he lived, as well as that of his colleagues at 
the bar and of the judges upon the bench. He was once approached by 
two parties engaged in a vast commercial operation, upon ostensible 
terms which had been stipulated for the promotion of their undertaking, * 
but with a private and mysterious agreement which was to remain a secret 
until a certain contingency therein expressed should occur. This agree- 
ment, after being communicated to Mr. Berrier, had been sealed and de- 
posited in his hands, with a pledge on his part that he should be the dis- 
creet guardian of their private concerns and keep them from the know- 
ledge of the world, so longas the condition on which alone they could be 
revealed should not be completely fulfilled. 

The parties soon came to difficulties, and one of them anxious to bring 
to light, and to force to a solution a connection which it no longer suited 
his interests to keep in the dark, went to Mr. Berrier and asked of him a 
surrender of the agreement confided to his trust. Mr. Berrier could not 
be induced thus to break his pledge, and invoked the inhibitions imposed 
on him by the rules of his profession. The discontented party went off, 
and immediately brought a suit in damages against Mr. Berrier. Mr. 
Berrier appeared in person. The Judge ordered him to produce the 
agreement, remarking that the order relieved him from all responsibility, 
but the stern and unbending counsellor persisted in his denial of compli- 
ance, and was condemned to pay in the form of damages the enormous 
sum of twenty-five thousand francs. No sooner was this decree rendered 
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than Mr. Berrierappealed. But when the case was called up in the Court 
of Appeals, and Mr. Berrier rose to address the Judges ; ‘stop,’ said to 
him the President, with marked solemnity; ‘‘you need not open your 
lips in defence of your fidelity to the sacredness of the obligations you 
owe to your clients as a barrister and counsellor, bound by all the laws of 
honor and of professional dignity, not only not to whisper but even not 
to intimate by a motion of the muscles, or by a reticence of the tongue, 
anything from which would be inferred the remotest suspicion of treach- 
ery to the confidence reposed in you. Resume your seat at the bar; you 
stand discharged.” 

And I am also reminded, on the occasion of this case, of an anecdote 
which if Iam not mistaken, I read in my younger days, in Aulugelli 
Noctes Attics, with reference to an attempt made to produce before the 
pretor a certain witness named Lentulus, who was to give evidence in a 
suit in which his master was deeply interested. Lentulus was a most 
profound hypocrite, and exceedingly dexterous in the execution of the 
most dastardly schemes. Having been tampered with by his master’s 
enemies, he had come to the pretorium to accomplish his nefarious task. 
He assumed a sad and morose countenance, approached the pretor with 
a slow pace, and presently came to his presence with his head bent to the 
knees; he began to mourn, and to sigh and to shed tears, deploring that 
he had to bear testimony against his good master. The pretor, displeased 
with the affected manifestation of sympathy, and believing that he dis- 
covered on what errand the witness had come to the pretorium, took him 
roughly by the shoulder, and thrusting him out, away, said he, away, you 
~ histrion. 

And now that I have gone through this long chapter of calumnies, con- 
tradictions and legal trickeries with which the defendants have striven to 
extinguish the right of the claimant, I will cast a rapid glance over the 
general aspect of the case, and enquire with confidence from your Honors 
on what side stands truth and justice. The testimony of the seven wit- 
nesses, who have sworn to the genuineness of the codicil, remains en- 
tirely unassailed. It is conclusive. 

The dissenting declarations of General Grivot and of Maurice Barnett 
are utterly upset, not only by the seven witnesses produced by the 
plaintiff, but also by the documents introduced by Grivot in support of 
them, and by the repeated and contradictory asseverations of Dr. Mercier, 
whose experiments against the verity of the instrument, are the defen- 
dants’ forlorn plank of hope for the success of their case. 

Conjectures and mere suspicions, vague and incongruous, proceeding 
from the scandalous divagations of banded criminals, the utopy of the 
forgery by means of tracing, brought into the contest as a last screw to 
prop up the decayed structure of the defence. Such are the elements of 
proof, the presumptions, the circumstances, the adminicules by which our 
opponents expect to subvert the strongly cemented edifice erected by 
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us on the foundation laid down by the law itself, as the only base from 
which truth should be considered and made predominant. 

‘‘ The olographic will,” as we are taught by our Code, Article 1581, ‘tis 
that which is written by the testator himself. In order to be valid, it 
must be written, dated and signed by the hand of the testator. Itis sub- 
ject to no other form.” 

And we read in the Napoleon Code, Article 970: ‘‘ Le testament olo- 
graphe ne sera point valable, s’il n’est écrit en entier, daté et signé de la 
main du testateur. Il n’est assujéti & aucune autre forme.” . 

Thus the principle at the bottom of which lies, in the French as well 
as the Louisiana Code, the right and the manner of testating by olographic 
will, is strictly identical. 

But our law points out in clear and indisputable language, how the 
proof that the will is entirely written, dated and signed by the testator is 
to be established, and the Civil Code at Article 1648, provides that ‘‘ the 
olographic testament must be acknowledged and proved by the declara- 
tions of two credible persons, who must attest that they recognize the 
testament as being entirely written, dated and signed in the testa- 
tor’s handwriting, as having often seen him write and sign during his 
lifetime.” 

When counsels seek to weaken the mandates of the law, by reducing a 
complete compliance with its behests to the grade of a vulgar presump- 
tion, they but misconstrue both its letter and spirit; the letter, for the 
words of command which make the proof complete are absolute and 
peremptory; and the spirit, for allowance of the special form of evidence 
required, is predicated on the favor granted to the olographic will, and 
on the necessity of protecting the secret designs and purposes of the 
testator against the obsequious and impertinent inquisitions of turbulent 
and aspiring heirs. 

At the same time, therefore, that our law lays down the principle of 
existence of the olographic will, it also defends it against the hostility of 
those who may have been disappointed in their hopes or rebuked in their 
aspirations. 

Great stress is applied to the assertion that the proof of the genuine- 
ness of the incriminated document is but of a secondary character, and 
that although made in conformity with the requisites of the law, it is 
nevertheless no more than a mere conjecture and presumption. 

It was not so considered by the wise and profound jurist, who presided 
over this Court for such a length of time, and with such distinction when 
he was proclaiming in the case of - that even ‘a 
mere belief resulting from the inspection of the handwriting of a person 
whom we had seen often writing, or whose letters we had received, was 
prima facie evidence, strong presumption, and stabit presumptio, donec 
contrarium probetur. 

‘*A legal presumption,” says Merlin’s Rep., vol. 24, p, 407, *‘ dispenses 
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the party in whose favor it militates, with the proof of the fact on 
which it relies, either as plaintiff or as defendant;” and at page 464 of the 
same volume, he maintains that, ‘‘in civil matters the depositions of two 
unimpeachable witnesses is regarded as the just foundation of a complete 
proof.” 

And mark, sirs, that such a proof in a case of olographic will, is the 
best and most complete of all. 

There are but three degrees of proof : 

1, That ministered by witnesses who were present at the making of the 
deed, and saw the. author write and sign it. 

2. That which is produced by witnesses declaring that they recognize 
the handwriting and signature of the instrument submitted to their con- 
sideration, as genuine and true, they having seen the author of the same 
write and sign his name often in his lifetime. 

3. The comparison of writings by experts. 

It cannot be doubted that in ninety-nine cases out of one hundred, an 
olographic testament is a work performed in solitude and secrecy, to the 
execution of which it is hardly natural that any human witness be invited 
to assist. If so, the plaintiff has complied fully with the only exigencies 
which were imposed upon him by the circumstances of the case. The 
testimony of Manouvrier and George Soulé, two most talented chiro- 
graphers, establishes the genuineness of the codicil, ‘‘ because its whole 
body was written freely, whereas, if it had been traced, there would be 
more stiffness in the writing.” 

And George Soulé, being specially asked to give his opinion as to 
whether the handwriting and signature of the codicil are natural and 
genuine, or foreign or imitated, declares that he considers the document 
a free and natural handwriting, and that he sees nothing in it to lead him 
to believe otherwise. 

It should also be remembered that Art. 325 of the Oode of Practice 
assigns the same rank and importance to the testimony of the witnesses, 
who only testify from their acquaintance with the handwriting of the 
writer, acquired by the habit of seeing him write and sign his name, as to 
that elicited from such witnesses as swear to have seen the author 
write and sign with hisown hand the instrument submitted to their 
inspection. | 

I shall now proceed to place before your Honors the rules prescribed 
by the best accredited jurists, to ascertain what ought to be the weight 
and value of the presumptions and doubts, and conjectures raised by 
those who oppose and ‘seek to defeat a document sustained by complete 
proof and secured by the most competent experts and witnesses, to be 
beyond the reach of all suspicions of adulteration or forgery. 

The universally admitted principle is, that ‘‘in all cases the presump- 
tion is always in favor of the act.” Marcadé, vol. 4, p. 12, sec, 18. 

-And Portalis, in the Exposé des Motifs, maintains the doctrine that 
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‘the presumption in favor of the validity of the act, does not cease until 
the act is annulled.” 

‘‘ Proof, says Merlin, considered with reference to the various degrees 
of certitude of which it is susceptible, is commonly divided into complete 
proof, semi-proof, and light proof. The proof is complete when it creates 
an entire conviction in the mind of the Judge; the semi-proof is that 
which creates a considerable presumption, but from which does not 
result a perfect conviction; the light proof is that which has no other 
foundation than conjectures, mere adminicules, 

‘Is that distinction between the complete’ proof, the semi-proof and 
the light proof to be admitted by the law, or by reason? By neither. No 
traces of it can be found in the texts of the Roman Law, nor in the 
Novels. The ancient interpreters, who invented it, should have discov- 
ered that there was no more of semi-proofs than of semi-truths. Veritas 
est indivisa, et quod non est plené verum, non est semi-plené verum, ood 
plené falsum. Merlin, vol. 24, p. 466. 

Cujas, commenting on the title universis de testibus, employs the fol- 
lowing language: ‘‘ Ut veritas, sic probatio scindi non potest;—que non 
est plena veritas, est plena falsitas; que non est plena probatio, plené 
nulla probatio est.” 

Mr. Hunt, in his argument, p. 31, admits that the proofs made by de- 
fendants are but rills that trickle from the mountains, slender filaments 
of hemp which a child’s hand could break, etc., ete. 

Merlin, referring to these phantoms of proof, quotes the following 
passage of a most remarkable treatise upon the same subject by an anony- 
mous writer: ‘‘ It is as impossible that there be semi-proofs, as it is im- 
possible that there be semi-men. The nature of proof is indivisible. That 
which unveils truth, is proof; that which but half unveils it, is not proof. 
Since it does not show the proof, it only leads to guess at it.” 

I well know that it will be said that there are cases where the entire 
proof cannot be clearly seen, but where it may be seen as under an en- 
velope ; and that, as astronomers possess certain instruments with which, 
though they do not exhibit clear to our eyes, yet they carry our thoughts 
and observations to certain things by means of which we acquire some 
assurance of truth—so there are certain arguments by means of which we 
do not discover entirely the truth, we at least have # glimpse of it, which 
enables us to draw probable consequences; so that, though being not a 
complete proof,. yet it isan incomplete proof; yet it is an incomplete 
knowledge, which may be called a semi-knowledge, and therefore a 
semi-proof.”’ 

To this Merlin replies, after copying the quotation: ‘‘Whoever sees 
something wrapt up in an envelope, sees the envelope, and not the thing 
itself. In whatever way we may attempt to exhibit truth to our sight, 
either it is so exhibited that we can recognize with certainty that it is 
36 
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truth, or it comes to us in such a shape that it creates but doubt and dis- 
trust. In the first case it is proof; in the second it is simply doubt and 
distrust, I admit that truth is sometimes stronger and sometimes weaker, 
and distrust sometimes well and sometimes ill-founded; yet, after all, be 
the proof stronger or weaker, if is no less a proof; and be the distrust 
sometimes more and sometimes less just and reasonable, it-no less remains 
a plain distrust. The commentators of old had spoken with more cor- 
rectness, if they had called mere presumptions, mere adminicules, that 
which they denominated semi-proofs, light proofs. 

Troplong, Droit Civil, vol. 3, pp. 425-426, remarks: 

‘There are more testaments which are true, than testaments which are 
false; there are more mistakes committed against writings by chicane, 
than by the conviction that a forgery was perpetrated. We should prefer 
the jurisprudence that comes in aid of good faith to that which sides with 
the snares of procedure and the combinations of an ill-humored nature.” 

Merlin had said, in vol. 24, p. 464-465, that ‘‘ In civil matters the depo- 
sitions of two unimpeachable witnesses is regarded as the just foundation 
of a complete proof.” 

And Domat, vol. 2, p. 140, had declared that ‘‘In cases where the 
question arises whether or not a certain fact has been proved, its solution 
should be determined by the ascertainment of the foundation on which 
the proof is established, and by the connection of that foundation with 
the fact to be.proved.” 

Merlin again quotes with approbation from Corvarruvias, who lays it 
down as an infallible rule for a Judge, ‘‘that he never should act upon 
his own impressions or the impulses of his will, but according to law and 
right.” Bonus judex, nihil ex arbitrio facit, et domesticee proposto vo- 
luntatis, sed juxta leges et juria pronunciat. 

Paillet, in his Dictionary of French Law, p. 289, verbo adminicule, ex- 
presses himself in the following terms: 

‘* Why has that word a place in judicial language? It is neither proof, 
nor probability, nor presumption, and has in it more of the conjecture 
than of a mere indication. It is, therefore, nothing in itself; and yet it 
aids in making proof, and, notwithstanding that abstract, imperceptible, 
intangible existence, how often that word, artfully used, has stripped the 
citizen of his fortune, nay of his very life!” Pailler’s Dictionaire du 
Droit Francais, p. 289, verbo adminicule. 

**Do you wish to know what has been the consequence of that allow- 
ance in furtherance of proof? Ever and everywhere that perfidious doc- 
trine has branded justice and slaughtered innocence.” Ibid. p. 290. 

Your Honors must now be convinced that the facts and the law of the 
case are irrevocably with us. Your Honors cannot forego the inexorable 
conclusion. My remarks must end here; yet I shall not close without 
asking you to remember the remarkable words addressed by Daguesseau 
to his colleagues in the Parliament of Paris, in relation to the rule o 




















NEW ORLEANS, MAY, 1866. Aas 











Moses Fox v. McDonogh’s Succession. 
conduct which they ought to follow in their judicial investigation: 
“Judges, said he, never receive the truth, however shining in appear- 
ance, except from the hands of the law, and in the form it has established. 
When the law has spoken, nothing is left us but the glory of obeying.” 





Hows, J. On the 26th day of September, 1860, the plaintiff, Moses 
Fox, filed a petition in the Second District Court of New Orleans, and 
presented for probate the following instrument, to wit : . 


‘* Codicil to my last will and testament. 
{ ‘*Be it known that I, John McDonogh, do hereby will and bequeath to 
my beloved nephew, Moses Fox, the sum of three hundred thousand 
dollars, which is to be paid to him eight years after my death, by the 
trustees of my estate, in the city of New Orleans. Dated New Orleans, 
November Ist, 1849. 

(Signed) Joun MoDonoas.” 

The plaintiff alleged himself to be the legitimate nephew by blood of 
John McDonogh, who died on 26th October, 1850, and the identical per- 
son named in said codicil, and prayed that the cities of New Orleans and 
Baltimore, the residuary legatees of said deceased, be notified to be 
present on a day fixed; that said codicil be admitted to probate, and or- 
dered to be executed; that he be recognized and decreed to be the nephew 
of said John McDonogh, and as such have judgment in solido against the 
said cities for the said sum of three hundred thousand dollars, with legal 
interest from 26th October, 1858, and costs. 

The two cities excepted to the proceeding on the ground, that an action 
for the recovery of the money cannot be merged in an application for the 
probate of a pretended will, and that, therefore, the order fixing a time 
for such purpose should be rescirided, and the case placed on the ordinary 
docket. 

And for answer they pleaded the general denial, and charged specially 
that the paper sued on is a forgery. The city of Baltimore averring 
that it is one of a series of forgeries of a similar character perpetrated 
by a gang of forgers, whosa names are unknown to the respondent, many 
of which have been presented. 

On the 15th of January, 1861, the following document was filed, 
to wit : 

** Second District Court of New Orleans. 

“Succession of John McDonogh. 

‘On application of Moses Fox to probate will or codicil, and for judg- 
ment for $300,000, etc., under the will or codicil. 

‘It isagreed by the undersigned that the case be placed on the succession 
docket of this Court, and tried in its regular order, the exceptions are 
thereby dismissed, and the case is to be tried on the merits under the 
pleadings, the question to be determined being the genuineness or forgery 
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of the paper, which the plaintiff, Moses Fox, alleges to be a will or codicil 
of John McDonogh. : 
(Signed) C. Rosgurvs, for Baltimore. 
GC. Durour, for Hunt and Dufour, counsel for New Orleans, 
V. F. & J. B. Corron, R. Kiya Cutizr, of counsel for Moses Fox.” 


Under this agreement the parties went to trial, and after a protracted 
contest and the introduction of a large mass of evidence, the lower Court 
 pejected plaintiff's petition, and rendered final judgment in favor of de- 
fendants, from which plaintiff appealed. 

The case has been argued in this Court with singular ability, both 
orally and by briefs; and we conclude from the character of the. arguments 
as well as the terms of the above agreement, that if the instrument sued 
on is satisfactorily shown to be genuine, judgment must be rendered in 
favor of plaintiff for the amount of the bequest, and if not, the decree 
of the lower Court must be affirmed. 

To reach a correct conclusion, it is important at the outset to settle the 
legal principles which apply in such a case, and by which the evidence is 
to be weighed and the truth, if possible, attained. 

The rules of Louisiana law, relating to the opening and proving of 
wills, apply to the preliminary proceedings necessary to the administration 
of estates, which are not conclusive upon those instituting them or the 
parties cited or present; so as to estop them from subsequently contesting 
the validity of a will, unless at the time of probate its validity was ex- 
pressly put at issue. 6 A. 104; 2 A. 724; 10 A. 78; C. P. 943. 

These proceedings, however, establish a prima facie case, and when at- 
tacked the burden is on the party contesting to defeat the presumption 
of their correctness by sufficient proof. On the other hand, if at the 
time of probate the genuineness of the will is denied, the party seeking 
its execution must produce the kind of evidence necessary to counterbal- 
ance the express denial, and establish its validity. 

The law has fixed the kind and measure of the evidence necessary to 
the preliminary proof of an olographic will; the testimony of iwo credible 
persons, who shall have become familiar with the handwriting of the tes- 
tator by having seen him oflen write and sign; not only sign his name, but 
write other matter besides his name, and who shall attest, solemnly declare 
that they recognize the testament as being entirely written, dated and 
signed in the testator’s handwriting; it must be acknowledged and proved 
by them; they must recognize the handwriting of the testator, and de- 
clare the whole instrument, date, body and signature to bein his hand- 
writing. C. O. 1648. 





All of which must be expressed in cub terms as will satisfy the Judge ~ 


that they entertain no doubt as to the genuineness of the will. 
But this rule, the observance of which is essential, does not exclude 
other and cumulative or corroborating evidence; and, hence, if the 
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probate of an olographic will be opposed as not genuine in whole or in 
part, both parties can resort to all the modes of proving or disproving 
handwriting, and Courts are not prohibited from giving due weight to 
circumstances, which evidence legally admitted presents. 

All evidence of handwriting, except where the witness saw the doou- 
ment written, is presumptive and rests upon the principle of comparison, 
which is made in two ways: by comparing with the exemplar formed in 
the mind by previous knowledge, or with other writings produced on the 
occasion, and proven or admitted to be genuine; and at best is merely 
evidence of opinion, which admits of varjous degrees, and the weight of 
which is to be determined by the Court. 

Under the common law the proof by comparison with other writings 
submitted to the witness receives but little favor, and is very much 
restricted in its use. In this State it is authorized by special enactment, 
and is adopted in aid or absence of the other mode, except when the latter 
is essential. 

Article 2241, O. O. provides that, ‘“‘if the party against whom the act 
under private signature is produced, disavows the signature, or the heirs 
or other representatives declare that they do not know it, it must be 
proved by witnesses or comparison, asin other cases.” And Art. 325, 0. P. 
provides that, ‘‘if the defendant deny the signature or contend that it is 
counterfeited, the plaintiff must prove the genuineness of such signature, 
either by witnesses who had seen the defendant sign the act, or who de- 
clare that they know it to be his signature, because they have frequently 
seen him write and sign his name. But the proof by witnesses shall not 
exclude the proof by experts, or by a comparison of the writing, as 
established in the Civil Code.” : 

The principle recognized in the application of this rule of law is, that 
the express denial of a signature to a private writing, or the charge that 
it is counterfeited has some weight, and imposes upon the party seeking 
to enforce the obligation, the burden of counterbalancing its effect by the 
kind of evidence prescribed. 9 L. 560-2. 

The plaintiff has, in the agreement above recited, and the mode pur- 
sued in this proceeding, admitted these principles of law and undertaken 
to establish the reality, both as to the writing and enunciations of the 
instrument presented by him as a codicil to the will of John McDonogh, 
and charged to be a forgery, by evidence as to the handwriting, the cir- 
_ cumstances of his possession of it, and his identity as the nephew and 
legatee of the alleged testator. 

He introduced thirteen witnesses to prove the handwriting, five of 
whom declare that they have often seen the testator write and sign his 
name, and from their knowledge of his handwriting they express, in dif- 
ferent terms, their belief that the document in question is the writing 
and signature of John McDonogh; three of these had opportunities of 
seeing him write until the year of his death, 1850, and the other two had 
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not, since 1839 and 1840. These witnesses are unimpeached, and they 
testify, with more or less confidence, to the genuineness of the handwrit- 
ing of this important paper; and it may be said that the apparent want 
of entire confidence is, under the circumstances, a test of their sincerity; 
and, if there were no coniest, their testimony might be considered sufficient; 
but all the circumstances, immediate and remote, are unquestionably cal- 
culated to excite strong suspicions, and cause conscientious persons to 
speak with diffidence as to the reality of the writing, to establish which, 
they must themselves evince no doubt. 

One of the five witnesses, who professes to have been familiar from 
childhood with McDonogh’s writing, and who examined and inventoried 
his private papers, expressed a fear, when he first saw the codicil, that it 
might be a forgery, and all of them, except perhaps one, evidently testi- 
fy under a consciousness that it is subject to the charge of forgery. 

The plaintiff, with a view probably to remove all doubt, introduced a 
witness as the person charged by the testator with the delivery of this 
codicil, and by his testimony the case is to be materially affected; for, if 
true, the genuineness of-the document and the identity of the legatee are 
put at rest; and if not true, an important and necessary link in the chain 
of proof is wanting, and plaintiff has materially damaged his cause by 
attempting, but failing, to complete his title to so large afortune. It is 
very true that he is not responsible for the veracity of the individual whe 
may have been selected by the testator to transmit the title to him; and it 
is among the possibilities that such individual may be unworthy of cre- 
dit, and may yet have actually received and delivered it; but he must sa- 
tisfy the Court that he was so delegated; his testimony must be weighed 
as that of any other witness, and plaintiff's cause must necessarily be af- 
fected favorably or unfavorably by the result of the test to which it is thus 
subjected. Not that it will discredit reliable witnesses, but that their tes- 
timony, not being sufficient in itself, will be unsupported and the proof 
incomplete. 

The District Judge, before whom this witness was examined, did not 
believe him; and we are constrained to admit that his testimony is of such 
a character that we cannot say the Judge did him injustice. A careful 
perusal and analysis of it, under a full sense of its importance to the case, 
have failed to produce conviction in our minds of its correctness. He 
has not satisfied us that John McDonogh, an old and wealthy citizen of 
this parish, entrusted him, a stranger, a non-resident, a transient person, 
coming here occasionally as a flat-boat trader, with so important a charge. 
His statements are confused, inconsistent, contradictory, and present 
facts so improbable that it is a tax upon the most willing credulity to ac- 
cept them. From his testimony we can gather that, from the fall of 1836 
or 1837, when he professes to have made a casual acquaintance with both 
plaintiff and McDonogh, up to the spring of 1860, when he says he gave 
the *‘ codicil” to plaintiff, he was in New Orleans only five or six times at 
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the most, and never remained, at any one time, over two or three weeks, , 
but generally only two or three days; and on no occasion does he seem 
to have had any interviews with either plaintiff or McDonogh, more than 
the salutations of transient acquaintances, and nothing is suggested in 
their respective relations to each other calculated to invite or authorize 
such aconfidence. He does not show that he was the friend of plaintiff, 
or was in such position as to be a probable channel of communication be- 
tween the two; on the contrary his whole history repels any such idea. 

His account of the time and manner of receiving, keeping and deliver- 
ing the ‘‘codicil,” instead of commanding belief, creates distrust; and 
the history which he gives of his residences, employments, movements, 
acquaintances, etc., makes it difficult to know anything about him. He 
seems to have a definite knowledge of only two periods—November, 1849, 
the date of the ‘‘ codicil,” and March, 1860, when, as he says, he deliver- 
ed it to plaintiff. He gives different statements of the length of his stay 
here at the former date, and different descriptions of thé circumstances 
of the delivery at the latter, He was examined before a justice of the 
peace on the 4th April, 1860, and in open Court, on the 16th and 17th 
January, 1861; and when, on the latter occasion, his attention was called 
to these discrepancies, he refused to correct or explain them. His testi- 
mony can have no weight with us, and plaintiff's case is supported solely 
by that of the witnesses who testified to the handwriting. . To counter- 
vail this, we have first the testimony of two witnesses, whose knowledge 
of the handwriting of John McDonogh is equal, if not superior, to that 
of any who testified in the cause, and although some of the reasons they 
give, for pronouncing the paper a forgery, may not have much force, yet 
they declare in positive terms, and on some very good grounds, that 
it is not the handwriting of the deceased. Secondly, the testimony of 
experts and the circumstances developed in the record. 

The counsel for defendants seem to have directed their efforts princi- 
pally to discrediting the signature to the ‘‘ codicil,” and for this purpose 
to rely upon the theory that it was obtained by the process of tracing. 
This appears to have been suggested by the production, by plaintiff him- 
self, of a written lease from McDonogh to one Fernandez, dated Ist No- 
vember, 1846, and the renewals thereof for the three succeeding years, 
which, it appears, was obtained from said Fernandez by plaintiff, in Feb- 
ruary or March, 1860, kept by him three or four months, returned to Fer- 
nandez, and, after a month or two, again taken by plaintiffand kept by 
him eight or nine months, until it was produced at the examination of 
said Fernandez, under a commission, on 24th April, 1861, as a witness in 
behalf of plaintiff, whose testimony, however, was introduced by defen- 
dants, as rebutting evidence. 

What object plaintiff had in procuring this lease, retaining it for so 
long a time, and taking the testimony of this witness, is not explained; 

and when these incidents are made the basis of a theory prejudicial to his 
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cause, the want of any attempt at explanation is calculated to give sub- 
stance to the suspicions awakened, and strengthen the defence. When 
considered in connection with the facility with which almost any hand- 
writing may be successfully imitated (as shown by this record and the 
originals accompanying it); the sudden and unexplained appearance of 
the “codicil” shortly after the possession of the lease; the remarkable 
similarity in the size and dimensions of the signatures to the two docu- 
ments, and all the attendant circumstances, so little in accordance with 
the usual course of human actions, the effect is unfavorable to the 
genuineness of the instrament propounded as a codicil. 

We have before us, in the original, the “‘ codicil,” the act of lease and 
renewals, the original. and a duplicate of McDonogh’s will, the codicil 
in favor of A. Pena and two fac-similes thereof, several specimens of 
accurate tracings of different signatures, and many receipts and other 
genuine writings of McDonogh; from a careful inspection and compari- 
son of all which we cannot determine that the paper presented by plain- 
tiff is in the handwriting of McDonogh; but we are sensibly struck with 
the uncertainty of all evidence of handwriting, except where the wit- 
nesses saw the document written, and the very great care and caution 
with which it should be received. 

The remarkable and almost exact sameness of the size, form and posi- 
tion of each letter, line and flourish or dash in the space occupied by the 
signature to the propounded codicil; and that to the lease of November 
Ist, 1846, obtained from’ Fernandez, renders it not only possible, but 
probable, that the former was traced from the latter. All the witnesses 
agree that no two genuine signatures of an individual are ever exacily 
alike, while some of them make it appear that the unusual similarity in 
this instance can be caused only by tracing. However this may be, there 
is demonstration before us, in the fac-similes of the ‘‘ Pena codicil” and 
tracings of several signatures, that imitations of handwriting, by the pro- 
cess of tracing, can be so accurate as to deceive at least ordinary observ- 
ers, and we cannot determine whether or not plaintiff’s witnesses are 
deceived in their judgment of the handwriting upon which they testify. 

To our own eyesight the body of the writing in question bears the 
appearance of an imitated handwriting, and is less like the general charac- 
ter of John McDonogh’s writing than the signature, and this impression 
is not removed by the testimony adduced in support of the document. 

When we consider all the circumstances of this case, as presented in 
the record—the delay of nearly ten years, without a satisfactory explana- 
tion, between the death of McDonogh and the presentation of the codicil; 
the failure to prove plaintiff’s alleged relationship to the deceased (which, 
if it existed, he could certainly have shown dehors and in aid of the 
instrument so persistently assailed); the absence of any motive whatso- 
evet in John McDonogh to make so large a bequest to Moses Fox; the 
tise in the codicil of the term “trustees,” found nowhere else in the 
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writings of the deceased, and which he is shown to have known is not 
recognized in our law; the inconsistency of the bequest with the senti- 
ments and conduct of his life and the object of his remarkable testament; 
the existence of other documents purporting to be wills of the deceased 
and denounced as forgeries; the unexplained possession by plaintiff of 
the lease of November, 1846, followed by the mysterious appearance of 
the codicil, the signature to which is so correct a counterpart of the sig- 
nature to said lease; the positive testimony of two credible witnesses 
against, and the want of positiveness in that in favor of the instrument 
sued on, etc.—we do not feel authorized to reverse the judgment of the 
lower Court and declare the alleged will to be genuine, 

Under such circumstances and the countervailing evidence, we think 
something more is required of plaintiff than a simple conformity to that 
provision of the law which directs how an olographic will shall be opened 
and probated. He has instituted suit against parties who have been for 
years in the quiet possession of an estate, under a will duly proven and 
executed, and who specially charge that the written instrument, on which 
his demand is foundéd, is a forgery, and deny that he is the person 
described therein. 

We are of opinion that the dismissing of the exceptions, and the trial 
of the cause on its merits under the pleadings, devolved on plaintiff the 
burden of proving all the allegations material to his recovery; and that, to 
determine the genuineness of the paper, which he alleges to be a will or 
codicil of John McDonogh, the verity of its enunciations as well as the 
handwriting must be established. He must show that it is the will of the 
alleged testator, connect it with him, and prove that he is the legatee, 

We admit in all its force the doctrine urged by his counsel, that Judges 
should receive the truth from the hands of the law and in the form which 
it has established; but it is equally their duty to be fully satisfied that 
what is offered in such form is really truth. It comprehends the principle 
which this Court is constantly applying, that a plaintiff must make his 
case not merely probable, but legally certain; and we see no reason why 
this case should be exempted from its application, but, on the contrary, 
the most cogent reason for strictly adhering to it. 

We do not feel bound to acceptastrip of paper as the will of a 
deceased person, simply because some witnesses say that they believe it 
to be in his handwriting, while others equally credible say that it is not, 
and while all the attending circumstances are so utterly inconsistent with 
its being such. 

A majority of this Court do not think that the plaintiff has established 
with legal certainty, the genuineness of the paper which he alleges to be 
a will or codicil of John McDonogh. 

We deem it unnecessary to pass upon the bills of exception found in 
the record, as they contain nothing which will make a material change in 
the effect of the evidence. 
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It is therefore ordered that the judgment of the lower Court be 
affirmed, with costs. 








For the reasons assigned by Mr. Justice Howz11, I concur in the judg- 
ment rendered in this case. . 
Joun H. Ineuzy, 
Associate Justice of the Supreme Court. 


Zenon LaBAvveE. 


Hyman, O. J. (dissenting). Plaintiff sued to have the codicil to the last 
will of John McDonogh probated and ordered to be executed, and also to 
have judgment against the cities of New Orleans and Baltimore, as residu- 
ary legatees of the deceased, for the amount bequeathed therein to him, 
with interest and costs. 

In the codicil, dated New Orleans, 1st November, 1849, McDonogh be- 
queathed to his beloved nephew, Moses Fox, the sum of three hundred 
thousand dollars, to be paid to him eight years after the testator’s death, 
by the trustees of his estate. 

Defendants excepted to the form of proceeding adopted by plaintiff in 
bringing them into Court, and averred that the codicil was a forgery, one 
of a series of forgeries, perpetrated by a gang of forgers. Subsequently, 
they agreed with plaintiff that the suit should be placed on the succession 
docket, tried in its regular order, on its merits, under the pleadings, the 
question to be determined being the genuineness or forgery of the paper 
which plaintiff alleged to be a will or codicil of John McDonogh. 

The judgment of the Court rejected plaintiff's demand, and decreed in 
favor of defendants. Plaintiff appealed from this judgment. 

The agreement above named, in my opinion, restricts the contest be- 
tween the parties to the question whether the codicil is genuine or 
not ? 

If the plaintiff has proven by two credible witnesses that the codicil 
was entirely written, dated and signed by John McDonogh, and that they 
so testified because of the knowledge they had of his handwriting, from 
having often seen him write and sign, there can not be a doubt, without 
other evidence which entirely disproves this evidence, that the said codi- 
cil is fully proven, and that the execution thereof should be ordered, and 
that effect should be given to its provisions. 

Such proof establishes the reality and genuineness of an olographio 
will, and it is all that the law requires, whether there be a contest about 
its reality or not. See Civil Oode, Art. 1648. 

Plaintiff has so proven the codicil to be genuine by some four or five 
witnesses. 

Other witnesses were introduced by plaintiff to prove the codicil, but 




















NEW ORLEANS, MAY; 1866. 
Moses Fox v. McDonogh’s Succession. . 


on their stating that they had not seen John McDonogh write and sign, 
no further questions were asked them. 

These witnesses, who proved the codicil, are men of the highest respec- 
tability in the State. They had full opportunity for years of knowing 
the handwriting of McDonogh. Their veracity and accuracy of knowl- 
edge have not been questioned. 

Against their evidence are introduced two witnesses, who also had full 
opportunity of knowing the handwriting of McDonogh, whose moral 
soundness cannot be doubted, but whose inaccuracy in observing facts is 
not only shown by other witnesses, but is established by their own 
evidence. 

They testify that McDonogh had a peculiar way in signing important 
documents, and in that way only did he sign them. One of these wit- 
nesses after so testifying, produced in evidence some writings of 
McDonogh, which contradicted his sworn statement, 

The manner in which he produced these writings, established the in- 
tegrity of the man, but the writings proved that his accuracy in observing 
facts, was deficient, In other respects, these witnesses show that their 
observations of the acts and conduct of McDonogh were incorrect, 

It is unnecessary to enumerate. 

From the evidence of these witnesses, it appears that they chiefly base 
their opinion, that the codicil was not written by McDonogh, because he, 
in signing important documents, invariably placed two commas under the 
letter c in his surname, and thatin writing on paper he wrote in a pe- 
culiar manner. It is only necessary to say that the writings of McDonogh 
contradicted their evidence, and that such evidence can have little or no 
weight against the evidence of witnesses, whose accuracy in observing 
facts have not been questioned. It must be observed here that McDonogh 
had an immense correspondence, and it is strange that only two persons 
could be found who as knowing the handwriting of McDonogh, would 
testify against the reality of the codicil. 

Plaintiff introduced the evidence of a man by the name of Cass, to 
prove that he, Oass, handed to plaintiff the codicil as having received it 
from McDonogh. This person swears that he received the will from 
McDonogh to deliver it to plaintiff, and that he only delivered it but a 
few months before suit was brought thereon. The evidence of this per- 
son is so contradictory, that no weight or reliance can be given to it. 

The want of reliance in the evidence of this witness does not discredit 
the evidence of witnesses proving the reality of the codicil. Such rea- 
soning would be strangely absurd; that the testimony of a witness, not 
reliable should discredit the evidence of reliable witnesses. 

Suspicion as to the reality of the codicil is attempted to be drawn from 
the fact, that plaintiff borrowed at two different times from Fernandez a 

lease signed by McDonogh. Defendants eontend that the codicil was 
traced from the lease, 
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The codicil was examined by experienced chirographers, who pro- 
nounced under oath that there was no ‘appearance of tracing in the codicil; 
that the handwriting of the codicil appeared to be genuine. That there 
was not the stiffness about the handwriting that there would be in 

They pointed out many differences between the signature in the lease 
and that in the codicil, and declared that the two signatures were not 
exactly the same. It appears to my inexperienced eye in such matters, 
that there is difference between the two signatures. 

Defendants offered Dr. Mercier to prove that the codicil was traced 
from the lease. The doctor not only gave evidence, but made tracings 
from the signature of John McDonogh. 

The chirographers testified that his tracings of the signature of John 
McDonogh had been unskillfully done. 

The tracings of the doctor were presented to our view on the first day 
of the argument before us, and they appeared to me to be badly executed. 
The evidence of the doctor conflicts with that of the chirographers. 

Actual observation of his tracing satisfied me that he was not an adept 
in tracing; and I do not think that his evidence should have any effect 
against the evidence of witnesses, whose employment tends to qualify 
them for judging and testifying in regard to tracing. 

The evidence of Fernandez was taken. It established nothing of 
importance. 

The substance of his evidence is, that Fox borrowed the lease twice 
from him; that he borrowed it some months before the codicil was pre- 
sented for probate; that he, Fernandez, saw in the year 1840 and 1841, 
Fox with McDonogh several times in a back yard; that he then knew 
Fox only by sight; that Fox carried a bundle of keys with him; that he 
was told by John Grass that the bundle of keys belonged to McDonogh, 
and that Fox was McDonogh’s nephew. 

That he heard Fox, after he became acquainted with him, which was 
several years after McDonogh’s death, speak of McDonogh as his uncle, 

This evidence does not show for what purpose plaintiff borrowed the 
lease, and I cannot infer that he borrowed it for the purpose of tracing a 
forgery, and that the codicil is a forgery traced from the lease, when 
there is evidence of witnesses (whom the law selects to give evidence in 
probating a will, who ought to know McDonogh’s writing) that it isin the 
handwriting of McDonogh; and also the evidence of experts that it was 
not written in the stiff manner in which tracings are done; that it had the 
appearance of being genuine, and that the letters in the signature in the 
lease differed from those in the signature of the codicil. 

No suspicion in my mind attaches to the codicil from the fact that Mc- 
Donogh had visionary fancies of perpetuating his name as the benefactor 
of two cities. 

It is quite likely that he did, at some moments, have a feeling of affec- 
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tion for individuals, so strong as to make him deviate from his settled 
opinions and purpose. Indeed, there is undoubted and undenied proof 
that he did so deviate in one instance, and no inference can be made from 
his views and opinions that he has not so done in another. See Pena 
case, 13 An. 86. 

Neither can suspicion attach to the codicil by the use of the word ‘‘trus- 
tees” therein; for we have before us the written declarations of McDonogh, 
after he had made his will in favor of the cities, that he did not recollect 
what term he had used in appointing persons to take charge of his estate 
after his death. 

It not being shown by satisfactory evidence how plaintiff got possession 
of the codicil, the long delay after the death of the testator before it was 
presented for probate, and the plaintiff not producing more complete evi- 
dence of his relationship with the deceased, may create doubt and suspi- 
cion of the reality of the codicil ; but mere doubt and suspicion does not 
authorize us to declare a willa forgery, after it has been proven to be 
genuine in conformity to the provisions of law relative to the probate of 
wills. Neither should we disregard the provisions of law relative to evi- 
dence, because it may be possible that the imitation of a handwriting may 
be so perfect that the deception can not be distovered. We cannot disre- 
gard and hold at nought that evidence which the law declares sufficient, 
on mere suspicion. Ifthe law be defective, the remedy to cure its defects 
is in legislation. 

The codicil of John McDonogh having been duly proved by credible 
witnesses, as required by Article 1648 of the Civil Code, and nothing but 
suspicions having been raised as to its want of genuineness, I am con- 
strained to dissent from the decree of the majority of the Court, and to 
declare that in my opinion the codicil should be probated, and ordered to - 
be executed. 





I fully concur with Chief Justice Hyman, in the foregoing dissenting 
opinion. Rost. B. Jongs, Associate Justice, 











454 —C« SUPREME COURT OF LOUISIANA. 





M. Gernon v. M. Hickey. 





Micuarr, Gernon v. Marcarer Hicxzy. 


Two separate decrees are required for a divorce a vinculo, and a separation a mensa et thoro, preceding 
it. . 

When the main purpose of a suit is to be tried, either party has the right to require the case to be set 
down on the ordinary docket of suits, and tried in the ordinary way, under such averments as 
would authorize a judgment, unless the law prescribes that it be tried in a summary manner. 


PPEAL from the Fourth District Court of New Orleans, Price, J. 
Roselius & Philips, and Campbell, Spofford & Campbell, for plaintiff 
and appellant. Duranid& Hornor, for defendant. 


Hyman, C. J. In the year 1861, Michael Gernon brought suit against 
his wife, Margaret Hickey, asking in his petition for a decree of separa- 
tion from bed and board from her, on account of her cruel treatment 
towards him. He further asked therein to have a decree of divorce from 
his wife, after the legal delay. 

In the same year the Judge rendered judgment in favor of plaintiff, 
Gernon, decreeing a separation from bed and board between the 
parties. 

In 1865 plaintiff had a rule served on defendant to show cause why a 
judgment of divorce, forever dissolving their matrimonial bond, should 
not be rendéred in his favor. 

Defendant filed exception to the rule, averring that the process by rule 
was irregular and illegal, and praying that the rule be dismissed. 

The Judge, on the 14th of June, 1865, rendered judgment maintaining 

* defendant’s exception and dismissing the rule. 

From this judgment plaintiff has appealed. 

By the act relative to divorce, approved March 14th, 1855, and the act 
amendatory thereof, approved March 16th, 1857, the Legislature intended 
that, ina suit of the character instituted by plaintiff, two separate de- 
crees of the Court might be rendered: 1. A decree of separation from 
bed and board ; 2. A final decree of divorce after the lapse of a certain 
time from the decree of separation, provided no reconciliation took place 
between the parties. See 6 An. 262. 

Although this was the intention of the Legislature, it made no provi- 
sion that snch a suit should be tried summarily or by different rules of 
practice than any other ordinary suit. 

A final judgment of divorce was one of the chief purposes for which 
this suit was brought, and whether plaintiff can legally demand a judg- 
ment of divorce is not an incidental question arising in the suit. 

When the main purpose of a suit is to be tried, either party has the 
right to require the case to be set down on the ordinary docket of suits 
and tried in the ordinary way, under such avermentse as would authorize 
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a judgment, unless the law prescribes that it be tried in a summary man- 
ner. O. P. 754 and 755. 
The summary process by rule, pursued by plaintiff, would, if sustained, 
deprive defendant of this right. 
Judgment of the District Court affirmed. 











Jonn A. Lzerren v. Joun F. Spzantvce et als. 


If the Court shall think it not possible to pronounce definitely on the cause, in the state in which it 
is, either because the parties have failed to adduce the necessary testimony, or because theinferior 
Court refused to receive it, or otherwise, it may, according to ciroumstances, remand the cause to 
the lower Court, with instructions as to the testimony which it shall receive, to the end that it may 
decide according to law. 


! PPEAL from the Second District Court of New Orleans, Howell, J. 
| Train & Cambray, for plaintiff. @. L. Bright, for defendant. 


Hyman, C. J. In this case, A. Brown & Co., alleged by plaintiff to be 
acommercial firm composed of A. Brown and W. J. Key, were sued as 
endorsers of a promissory note, dated lst October, 1860, and payable 1st 
October, 1861, to the order of John F. Spearing. Plaintiffalleged that 

: the note was endorsed by Spearing and A. Brown & Co., before its ma- 
turity, and that, at its maturity, it was protested for non-payment, and 
due notice of its dishonor given to A. Brown & Oo. 

On the 4th of May, 1864, the District Judge rendered judgment against 
the partners of the firm of A. Brown & Co., for the amount of the note, 
say $850, interest, cost, etc., and they have appealed from this judgment, 

On the trial of the suit in the lower Court, as against A. Brown & Oo., 
no evidence was introduced of the dishonor of the note or notice of its 
dishonor to them. Such evidence should have been adduced to hold the 
endorsers liable. 

We shall, in this case, use the discretion allowed to us by Article 906 
of the Code of Practice. We do so because we are under the impression 
that the clerk of the lower Court may have omitted to take a full note of 
the evidence as it was adduced. 

It is ordered, adjudged and decreed, that the judgment of the District 
Court be reversed. 

It is further decreed, that the case be remanded to the District Court, 
to be proceeded in according to law; plaintiff to pay costs of appeal. 


Howezut, J. recused, 
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Lasma Ovne, Tutrix, 7. Jzan Porrs et al.—On a Reneanina. 


When a defendant comes into Court by way of exceptions, he takes the attitude of a plaintiff in mak- 
ing the necessary allegations, and assumes the onus of proving them. 

When a party proceeds to trial on the merits, without a decision on the exceptions filed, the latter 
are considered as waived. 

An exception that plaintiff is absolutely without right to stand in judgment, or without interest in 
the subject matter of suit, may be pleaded at any stage of the proceedings. 

An action can only be brought by one having a real and actual interest which he pursues, but as Goon 
as that interest arises, he may bring his action. 


PPEAL from the Third District Court of New Orleans, Foute, J. 
H. Train and P. 8. Biron, for plaintiff.—7 A. 110; 6 A. 494;' 8 A. 
277; 12 L. 618; 9 L. 355; 2 A. 782; 14 A. 777. 

All these decisions clearly show that plaintiff and appellee had the right 
to maintain the present action. 

8 M. 378; 2 N. S. 389;5 N. S. 843; 1 L. 113, 283; 4 L. 328; 2 A. 1017; 
5 A. 382; 5 L. 405; 12 R. 194; 13 L. 373; 11 R. 402; 3 A. 222; 4 A. 350;1 
N. 8. 180; 4 L. 482; 14 L. 288; 14 A. 520; 12 L. 618; 14 A.[657; 14 A. 641; 
11 A. 688; 15 A. 188; 14 A. 658. 

Decreeing in substance that such a plea as that urged by defendant 
must be filed, fixed and tried in ‘‘limine litis,” and is considered as waived 
if the trial on the merits of the case is proceeded with without asking for 
judgment on the same in the Court below. And some of the above deci- 
sions go as far as to allow suitors to amend by making parties to the suit 
the proper ones, even after the suit is dismissed or the case remanded. 

An exception that plaintiff has not been recognized as administrator 
under our laws, is not a peremptory but a dilatory exception to his capa- 
city to sue, and waived by the general denial. 6A. 239, Wingate v. 
Wheat. 

- An exception by a third possessor, that the beneficiary heirs cannot en- 
force their legal mortgage until a final settlement of the succession is 
waived by pleading to the merits. 8 A. 73, Rabatham v. Tete. 

If we understand the law at all, defendant not having fixed for trial 
the above exception, nor exacted a decision upon the same, nor in any 
urged it upon the Court, must be considered as having, to all intents and 
purposes, waived and abandoned said exception, and at this late hour 
has no right to revive it in this honorable Court. O. Hennen’s Digest, 2 
vol. p. 1220, 34, p. 1223, 211, 12. 

But even if appellant could urge here his defunct exception, ‘‘ that 
plaintiff has not shown that she was a creditor of the deceased, would not 
his proposition dwindle to nought on looking at pages 73, 74 and 75 of 
the record, and finding that by judgment of separation from bed and 
board, obtained by her against her husband, Jacques Gallay, she is a 
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judgment creditor of the deceased for the sum of $450, with legal interest 
from 29th November, 1853. 

And let us here warn appellant’s learned counsel that, if the “‘folle du 
logis,” of which he seems to be 86 enamored, is to be the battery whence 
his artillery is to play against the judgment appealed from, that it is not 
likely this honorable Court will second his rash undertaking. 

This Court will hold him to a correct statement of the law and the facts, 
and will not heed his gratuitous and unwarrantable joke, as for instance, - 
that plaintiff in her petition, and not the Clerk, admitted that she was the 
divorced wife, and not the widow of Jean Gallay. 

"She contends that the homestead law of 1852, No. 255, provides as well 
for widows as for children of deceased persons. 

Here we again reiterate the assurance, that far it is from our mind to 
divert the attention of the Court from the real issue of the case, by quib- 
bles and puns. 

And if there be any shortcomings in plaintiff’s counsel; ‘‘folle du logis,” 
they should be met by sound reasoning and law quotations, and not by 
taunts and sneers. 

Appellant’s brief teems with decisions to the effect that tutors have no 
right ex-officio to administer upon successions accruing to their wards. 
And, in view of these decisions, your immediate predecessors, said the 
appellant, adopted the principle laid down in the cases cited in appellant’s 
brief: ‘‘That the tutrix and widow in community administers the sucves- 
sion so long as it is not intrusted to an administrator; but so soon as an 
administrator is appointed, the tutrix’s power over the succession is su- 
perceded, and in order to bind the succession for a debt the new repre- 
sentative should be made a party.” 

It is neither novel or marvelous, that he who sues an estate for a debt 
should make the representative of that estate a party. Such proceedings 
rest on logic and law. The reason of the law is obvious; further comment 
is idle. Nugatory would be a judgment against a tutrix and widow in 
community when there is an administrator appointed. Who ever dreamed 
to contend against so plain a principle of law? Our “ folle du logis” has 
never catched at straws and created chimeras to fight against. We will 
therefore suffer to slumber the authorities quoted, where it is most conge- 
nial to them, not perceiving what bearing they have on the case at bar. 

The widow’s position is well defined. She is not sued for a debt due 
by the deceased; but she is sued in her two-fold capacities of tutrix of her 
minor children, the forced heirs of deceased, and in her own right as a 
judgment creditor of the deceased for the sum of $450, exclusive of 
interest. 

She brings a suit for the annulment of a fraudulent and simulated do- 
nation, under the garb of a sale, made by her divorced husband to his 
concubine, Henrictte Maldry. 
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She claims not the value of said donation, but simply asks the Court to 
condemn the appellant to deliver up to the administrator of the succession 
of Jacques Gallay, her divorced husband, deceased, the property alleged 
to have been sold or the value thereof, say $1,200, in order that the same 
' be distributed by the administrator of the succession as the law directs. 

And so was the decretal part of the judgment of the District Judge. 
_ Now, is it seriously contended by appellant, that a creditor has no right 
at law, to bring such an action ? 

On the part of plaintiff and appellee, we say he has. Uncontroverti- 
ble authorities assert he has. And the interest of the estate, and of the 
creditors of said estate in unmistakable terms demand it. See 2 A. 782, 
and others. 

We go further, and say, that the Court is bound ex officio to annul and 
set aside acts of thiskind. They are contra bonos mores and tainted 
with fraud. They are ab initio null and void by themselves, and can 
have no effect. Ex turpi contractu oritur non actio. See CO. CO. 1885, 
1886, 1887, 1889; O. O. 19. 

‘* Tl faut distinguer, dit Toullier, si la cause pour laquelle on a promis 
quelque chose blesse la justice et les bonnes mours du cété seulement de 
la partie qui stipule, oude la part des deux; dans le premier cas, le 
promettant n’est point tenu de payer la somme promise, et il peut méme 
la répéter s’ill’a payée; mais dans le second cas, comme il s’agit d’une 
promesse pour faire commettre un crime, la loi n’oblige ni & payer, ni & 
restituer ce qui a pu |’étre.” 

Guided by the authorities cited by appellant, the Court might in her 
discretion suggest the propriety to have the administrator made a party 
to this suit. 144A. p. 567. 

If this case was to hinge upon mere technicalities, the Court would 
dismiss the appeal, all the parties to this suit, even the principal party, 
the deceased’s concubine, are not before the Court. Said concubine has 
neither appealed from the judgment, nor has been made a party to the 
appeal. 

The last point urged by appellant is, that the plaintiff did not make out 
her case; that she had to prove, and did not prove: 

1. That the sale was simulated. 

2. That if not simulated, the sale was fraudulently made for the pur- 
pose of conveying the property through the interposition of defendant 
to the deceased’s pretended concubine. 

Wherefore, Article 1478 C. C., quoted in appellant’s brief, and which 
was copied verbatim from Article 911 of the Code of Napoleon, com- 
mented upon by Marcadé, whose opinion is that the presumption of fraud 
established by law, against persons reputed persons interposed, could not 
be extended beyond the limits of the law, and could not be applied to 
other ascendants, except the father and mother; but not to the brothers 
and sisters, nor to the person living in concubinage with the person inca- 
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pable; nor even to the person that the party incapacitated intends soon 
to marry, admitting their posterior marriage. 

If this means anything, it does not apply to the present case, or at any 
rate unless it is pretended that the deceased, Gallay, was reputed inca- 
pable, we are blind to its application here. 

The substance of Marcadé’s opinion is, that the presumption of 
fraud could not apply to the person living ‘in concubinage with the 
party incapable. 

The person incapable referred to by Marcadé, could not be contem- 
plated in the present case as the concubine. [If it could not the reasoning 
has no application. 

We have Marcadé’s direct views on cases of this kind : 

‘‘Bien entendu que c’est & celui qui attaquera l’acte d'établir que, sous 
l’apparence d’un contrat onéreux, il cache une libéralité, ou que Ia libé- 
ralité ne s’adresse réellemegt pas a celui qu’on a fait figurer comme 
bénéficiaire.” 

‘*Tt is well understood, that it is incumbent upon the person who at- 
tacks the act to establish that under the garb of an onerous contract, it 
conceals a donation or liberality, or that that liberality is not in favor of 
the person who figures as the real party or receiver.” 

The opinion of Marcadé, we have on the 911th Article of the Napoleon 
Code; and we may unassumingly assert that Marcadé, had he lived under 
the provision of Article 1468 of our Civil Code, which also declares inca- 
pable persons who lived in open concubinage, would have carved his 
opinion in conformity therewith. 

The principle that laws in pari materia must be construed together, 
justifies our claim to the benefit of Article 1468 of our Civil Code. 

We submit, that the presumption of fraud juris et de jure likewise 
apply in this State, to persons living together in open concubinage, 

Let us see if the decisions of the Court of Oassation, the Supreme 

. Court of France, accord entirely with Marcadé’s views : 

‘‘L’interposition de personne dans une donation ou dans un legs, 
lorsqu’elle a pour objet de faire passer les choses léguées & des incapables, 
constitue une fraude. En conséquence, cette interposition peut, dans 
un tel cas, étre prouvée par des témoins ou établie a l’aide de simples pré- 
somptions.” §. 30, 1, 186; D. 28, 1, 224; L. 87, 279. 

** La loi, en disant seront réputées personnes interposées, etc., établit 
une présomption de droit d’aprés laquelle la disposition est nulle par cela 
seul qu’elle est faite & leur profit. I ne faut entrer dans aucun examen, 
ni recourir & d’autres preuves, mais celui que la loi ne répute pas per- 
sonne interposée d’un incapable peut, suivant les circonstances, étre 
déclaré tel. Le motif de cette décision est que la disposition de l’article 
911, n’est pas exclusive des autres cas ou il peut y avoir lieu a interposi- 
tion de personne. Cass. 6 juin 1809; D. 7, 20, p. 99. 

Fraud as applied to contracts, is the cause of an error bearing on a 
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material part of the contract, created or continued by artifice with design 
to obtain some unjust advantages to the one party, or to cause an incon- 
venience or loss to the other. C. C. 1841. 

Sec. 5. It must be caused or continued by artifice, by which is meant 
either an assertion of what is false, or a suppression of what is true in 
relation to such part of the contract as is stated in the second rule. 

Sec. 6. The assertion and suppression mentioned in the preceding rule 
mean not only an affirmation or negation by words, either written or 
spoken, but any other means calculated to produce a belief of what is 
false, or an ignorance or disbelief of what is true. 

Fraud, like every other allegation, must be proved by him who alleges 
it, but it may be proved by simple presumptions, by legal presumptions 
as well as by other evidence. The maxim that fraud is not to be pre- 
sumed, means no more than that itis not to be imputed without legal 
evidence. C. C. 1842. 

Some circumstances and acts attending particular contracts are by law 
declared to be conclusive, and others presumptive evidence of fraud, 
atc. C. C. 1843. 

The evidence is loud. All the circumstances of this case point to the 
fraudulent character of the transaction, and the conclusion is inevitable 
for the affirmation of the judgment of the District Court, with costs. 





G. LeGardeur and H. R. Grandmont, for defendant and appellant.—This 
is a suit, says the plaintiff in her printed brief, instituted by her in her 
own name as creditor of the deceased, and in the name and as natural 
tutrix of her minor children, who are the legitimate and forced heirs of 
the deceased, to set aside and annul as simulated and fraudulent the sale 
of a dairy for $1,200 cash, made by the deceased to Jean Porte, for the 
use and benefit of the deceased’s concubine, Henriette Maldry, who is 
the sister of Jean Porte’s wife. 

Jean Porte met the allegations of the plaintiff by a general denial, and 
especially averred that she was neither a creditor of the deceased nor of 
his estate, and that she had no right or interest to stand in judgment in 
this case, either in her name or as natural tutrix of her children. 

After a protracted trial, the District Judge, without noticing the excep- 
tion set up by Jean Porte, ‘‘ that the plaintiff had no right or interest to 
maintain this suit,” gave judgment, not in favor of the plaintiff, but, as 
she had herself prayed for, in favor of the administrator of the succes- 
sion, although not a party to the suit, declaring the sale null and void, 
and condemning Jean Porte to deliver up to the ‘‘ administrator of the 
succession of Jacques Gallay the property sold, or the value thereof, say 
$1,200, in order that the same may be disposed of by said administrator 
as the law directs.” 

From this judgment Jean Porte has appealed, and no great efforts will 
be necessary to convince and satisfy your Honors that the exception set 
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up by the defendant was well founded in law and should have been sus- 
tained by the lower Court. : 

The plaintiff avers that she and her children are creditors of the suc- 
cession in the sum of $1,000, under the Act approved March 17, 1852, and 
entitled ‘‘An Act to provide a homestead for the widow and children of 
deceased persons.” 

Now, that the plaintiff cannot, in her own right, claim the benefit of 
the Act she relies upon, clearly results from the fact that the Act was 
adopted, as shown by its very title, to provide a homestead for the widqws 
of deceased persons, and that she is, as she herself admits in her petition, 
the divorced wife, and, consequently, not the widow of Jean Gallay. 

As regards the children, there is not a tittle of evidence in the record 
that they are in necessitous circumstances, the sine qué non condition 
imperatively required by the Act to entitle them to the relief which the 
law grants to the children of deceased persons. Nay, their mother her- 
self shows conclusively, by her marriage contract with her second hus- 
band, that she is in easy circumstances; and the principle is well settled 
by the decisions of this Court, that the statute does not apply, when the 
mother and the children, or either of them, own property to the amount 
of one thousand dollars. Stewart v. Stewart, 18 A. 598; McCall v, McCcll, 
15 A. 527. 

But, be this as it may, the plaintiff has proven by the account of the 
administrator, which was duly homologated on the 20th March, 1861, and 
which she herself has introduced in evidence, that she has received from 
the succession the sum of $175 ‘‘ to complete” her homestead and that of 
her children. It is obvious, then, that she and her children had already 
received or were possessed of property worth eight hundred and twenty- 
five dollars. The conclusion, therefore, is irresistible, that she and her 
children are not, as alleged in her petition, creditors, and have conse- 
quently no interest, as creditors, to maintain this suit. 

But it might be contended that if the plaintifffand her children have 
no interest, as creditors, to bring this suit, yet the plaintiff, as the natu- 
ral tutrix of her children, has a clear and undoubted right to demand, on 
their behalf, the nullity of a sale made in fraud of their legal rights, as 
forced heirs of the deceased. Conceding that, under the loose, vague 
and indefinite allegations in the petition, the plaintiff might be permitted 
to take this position, the answer would be close at hand. The children are 
beneficiary heirs; their mother has not qualified as administratrix of the 
succession; nay, that succession is under the control of an administrator 
in whose favor the judgment appealed from was prayed for and rendered, 
The consequence is that, as tutrix, she has no right to bring this suit, 
because no suit can be maintained in the name of minors or other bene- 
ficiary heirs, based upon their interest as such, before the succession in 
which they are interested is finally liquidated and they are put in posses. 
sion of the residue. The authorities are conclusive upon that point, 
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In Seif v. Morris, 7 Rob. p. 26, this Court said: ‘‘Articles 327 and 830 
of the Civil Code, upon which the idea seems to be founded that tutors 
have a right, ex officio, to‘administer upon successions accruing to their 
wards, provide only for the administration of the separate and exclusive 
property of minors, in which no other persons than themselves have an 
interest; but when a succession opens in their favor, which under the 
law cannot be accepted for them except with the benefit of inventory, it 
cannot properly be said to be their property; and it does not legally come 
to their possession as beneficiary heirs, until it has been duly adminis- 
tered upon in due course of law. Whatever remains after the payment 
of the debts of the estate belongs to them, and falls under the adminis- 
tration of their tutor as such. If there be no beneficiary heirs of age, 
and the tutor of the minors claims to be appointed administrator, he, 
like any other person, must give security though he should be the father 
of such minors. It is only when the tutor has been thus appointed ad- 
ministrator, that he can be considered in law as representative of the 
estate, and can be sued as such in the Court of Probates, for debts due 
by i ” 

In Hall v. Parks, 9 Rob. 139, the plaintiffs having enjoined an execu- 
tion issued against them upon a twelve months’ bond belonging to the 
succession of John M. Tompkins, a motion to dissolve was filed by G. N. 
Parks, as tutor of the minor children of the deceased, and made absolute 
by the District Judge. On appeal this Court held that the minors, as 
beneficiary heirs, had never acquired that absolute interest in the pro- 
perty of the estate, which would place said property under the exclusive 
control and administration of their tutor; that their former tutrix, there- 
fore, had no authority to issue the execution complained of by the plain- 
tiffs; and that neither of the defendants (the tutor and tutrix) had any 
capacity to receive the funds proceeding from the twelve months’ bonds. 
The judgment was consequently reversed, and the injunction made per- 
petual against the defendants, as tutor and tutrix. e 

In Parks, guardian, v. Patlen, (same vol. p. 169) the same point was 
again raised, and this Court said: ‘‘The question here is exactly the 
same as the one which was presented and lately decided upon in the case 
of Hall v. Parks, in which we held that the mother could not, in her capa- 
city of natural tutrix, nor her husband as guardian of the minors, order 
an execution to issue upon a judgment rendered for the recovery ofa 
debt due to the succession of the minors’ father. We said that, as said 
succession could not be accepted for the minors but with the benefit of 
an inventory, an administrator should have been appointed who alone 
would have the right of suing for the debts due to the estate and of 
receiving the amount due thereto.” 

In the matter of the Succession of George B. Ogden, 10 Rob. 458, this 
question was again submitted to this Court, and this Court again said: 

‘*When an administrator has been appointed to a succession, the widow 
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in community and the tutrix of the minors, who are necessarily benefi- 
ciary heirs, have no right to interfere, and have nothing to claim, until 
the debts of the estate are paid, and the administration of it has legally 
terminated.” 

In Andat, curatrix, v. Gilly, curator, 12 Rob. 325, this Court said: ‘* The 
record does not show whether the appellants have accepted the succes- 
sion of their father, J. B. Lagarde; but, whether they have or not, they 
could accept it only with the benefit of inventory. As beneficiary heirs, 
they are entitled only to the residue of the estate after the payment of all 
its debts. This residuary interest gives them no right to represent the 
estate which is under the administration of the curator, who is the legal 
representative of the succession.” 

In the case of Saloy v. Cheixnaydre, 14 A. 567, your immediate prede- . 
cessors adopted the principles laid down in the cases above quoted, when 
the succession is under the control of an administrator, other than the 
tutor, and said: 

‘The tutrix and widow in community administers the succession so 
long as it is not entrusted to an administrator; but, so soon as an admi- 
nistrator is appointed, the tutrix’s power over the succession is super- 
ceded, and in order to bind the succession for a debt, the new represen- 
tative should be made a party.” 

In State v. Heirs of Lekie (Thid, p. 641), the same Judges distinctly held, 
as their predecessors, that ‘‘the beneficiary heir cannot stand in judg- 
ment for the succession.” : 

Indeed, other and numerous authorities might be adduced; but enough 
has been said to satisfy your Honors that the plaintiff, as natural tutrix, 
does not represent the succession, and has, therefore, no right to stand 
in judgment for it. If, as alleged by the plaintiff, the sale to defendant 
be simulated, it was clearly made in fraud of the creditors of this succes- 
sion, which, so far, is palpably insolvent, and it is the imperative duty of 
the administrator, who alone has the right to sue, to ask for the rescis- 
sion of it, and, in case of success, to distribute the funds which would 
come into his hands among the creditors, and to pay the balance, if any, 
to the plaintiff, as tutrix of the beneficiary heirs. Should he, however, 
refuse or neglect to act, although duly apprised of the. circumstances 
which make it his duty to act, the creditors and the beneficiary heirs 
would, undoubtedly, have the right to hold him responsible for any sum 
which he might have recovered, had he done his duty. 

This, I apprehend, is the course pointed out to the parties by the laws 
and jurisprudence of this State. If they think proper, however, to de- 
viate from it, the fault is theirs. But, surely, the tutrix cannot be per- 
mitted to bring this suit before the creditors are paid, the succession 
finally settled, and the minors put in possession, and thus to trample 
upon the law and the decisions of this Court. 

The conclusion, therefore, is irresistible, that the exception to the right 
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of the tutrix to stand in judgment in this suit, should have been sustained 
by the lower Court. 

But, conceding that, ‘although the plaintiff and her children are not 
creditors of the succession under the statute of 17th March, 1852, and, 
although the plaintiff, as tutrix, has no right, power and anthority to sue 
for the recovery of property which has to go into the hands of the admi- 
nistrator, and in which, in consequence of the inability of the estate to 
pay its debts, as shown by the administrator's tableau, her children have 
but a remote and residuary interest; conceding, I say, that she be per- 
mitted to proceed with this suit, has she, on the merits, made out a case 
which would justify the judgment of the District Court? In my humble 
opinion, she has not. She alleges that the sale of the dairy to Jean Porte 
was simulated and fraudulent; that the consideration money was not 
paid to the deceased, and, if paid, was returned to Jean Porte; and that 
the whole proceeding was but an attempt, through a disguised donation, 
to convey the property to the [deceased’s concubine, who is the sister of 
Jean Porte’s wife. She had, therefore, to prove: . 

' 1, That the sale was simulated; that the price was not paid, and, if 
paid, had been returned to the purchaser. 

2. That, if not simulated, the sale was fraudulently made for the pur- 
pose of conveying the property, through the interposition of defendant, 
to the deceased’s pretended concubine. 

' This, she was absolutely bound to prove, even conceding that Henriette 
Maldry was the concubine of the deceased and the sister of Jean Porte’s 
wife. 

Article 1478 of the Civil Code reads as follows: 

‘* Every disposition in favor of a person incapable of receiving shall be 
null, whether it be disguised under the form of an onerous contract, or 
be made under the name of persons interposed. The father and mother, 
the children and descendants, and the husband or wife of the incapable 
person, shall be reputed persons interposed.” 

In commenting upon Article 911 of the Napoleon Code, of which Arti- 
cle 1478 of our Code is a literal copy, Marcade says (vol. 3, p. 477): 

‘*1o. Lorsque celui & qui s’adresse une libéralité est capable de la rece- 
voir, la loi ne trouve pas mauvais qu’elle lui soit faite sous le déguisement 
d’un acte onéreux, ou par l’interposition d’une tierce personne.... Mais 

quand on n’a eu recours a l’apparence d’un acte onéreux ou a Venue 
tion d’une tierce personne qué pour attribuer une libéralité 4 une per- 
sonne déclarée incapable de la recevoir, il est clair que cette fraude faite 
a la loi ne saurait valider un acte que cette loi prohibait. Bien entendu, 
c'est & celui qui viendra critiquer l’acte, d’établir que, sous l’apparence 
d’an contrat, onéreux, il cache une libéralité, ou que la libéralité ne s’a- 
dresse_ réellement.pas & celui qu’on a fait figurer comme bénéficiaire..... 
C'est toujours & ceux qui attaquent l’acte, soit dans le cas de déguisement 
- sous la forme d’un contrat onéreux, soit dans le cas d’interposition de 


































































NEW ORLEANS, JUNE, 1866. 

L. Oure, Tutrix, v. J. Porte et al—Rehearing. 
personnes, @’établir la simulation qu’ils alleguent.” 

‘TI. Mais il est un cas, celui de notre article, ot la loi pose clle-méme 

la présomption que la libéralité est faite A un incapable, par l’interposi- 
tion de la personne qui figure dans l’acte. C’est quand cette personne se 
trouve étre le pére, la mére, le conjoint ou l’un des descendants de la per- 
sonne incapable de recevoir. Et comme c’est la une présomption sur le 
fondement de laquelle la loi annulle l’acte, il s’ensuit qu’on ne serait 

‘ jamais admis & prouver que cette fraude présumée n’existe vraiment pas, 

ou méme qu’elle ne pouvait pas exister. 

“*Cette présomption sévere de fraude ne pourrait évidemment pas 
s’étendre au-dela de ses termes; ainsi, on ne pourrait l’appliquer ni aux 
ascendants autres que les peres et méres, ni & des freres et scours, ni a la 
personne vivant en concubinage avec l’incapable, ni méme a la personne 
que l’incapable doit épouser prochainement, quoiqu’en effet il l’épousat 
ensuite.” , 

In this case the allegation is that, under the garb of an onerous con- 
tract, the deceased has, through the interposition of Jean Porte, made a 
donation to his concubine. The act is, therefore, attacked upon the two 
grounds contemplated in the first paragraph of Art. 1478; but the alleged 
interposed person is clearly not one of those reputed interposed by the 
second paragraph. He is neither the father, nor the descendant, nor the 
husband; he is simply the brother-in-law of the pretended concubine. 

2 It is obvious, then, that under the construction put by Marcadé on 
Art. 911 of the French Code, which corresponds word for word with our 
Art. 1478, the burden of proof is upon the plaintiff to show, if not by 
direct testimony, at least by strong circumstantial evidence, both the 
**déguisement” and the ‘‘interposition;” and this brings us back to 
what I have already stated, to wit: that the plaintiff is bound to prove: 

1. That the sale was simulated; that no price was paid, and, if paid, 
was returned to the purchaser. 

2. That, if not simulated, the sale was fraudulently made for the pur- 
pose of conveying the property, through the interposition of defendant, 
to the deceased’s pretended concubine. 

A cursory review of the numerous authorities quoted by the plaintiff's 
counsel at the very last hour, without any previous notice given to us, 

} and which, in justice to ourselves and through respect for the Court, we 
could not undertake to answer ex abrupto, will satisfy your Honors that 
if there be any principles laid down in these authorities, that can have 
any application to this case, they are clearly and unquestionably more in 
favor of the appellant against whom they were arrayed, than of the appel- 
lee in whose behalf they were quoted. 7 A. 110. 

In 4 An. 178, Johnson and others, who had been put in possession and 

a had the legal custody of certain slaves belonging to a succession under 

administration in the State of Arkansas, brought suit for the recovery of 
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those slaves against Imboden who had them in his possession in. this 
State. Imboden excepted on the ground that the plaintiffs had no legal 
right to maintain the suit. But the Court held, and very properly, too, 
that ‘‘ the slaves being in the possession of the plaintiffs in the State of 
Arkansas, where the succession was still open, and having been delivered 
to them for safe keeping, their right of possession could not be drawn in 
question by a mere spoliator.” Subsequently, Johnson and others, insti- 
tated a suit against Imboden and his sureties, upon tho sequestration 
bond which they had furnished in the first suit, The same exception 
was again filed, to wit : that the plaintiffs had no legal right to maintain 
the suit. But it was overruled, in 7 An. 110, upon the ground that ‘‘ the 
right to maintain the present action was a necessary consequence of the 
right to maintain the original action.” 6 A. p. 495. 

This case was relied upon to show that ‘‘an administrator has no right 
to bring a revocatory action.” With due deference, we humbly submit 
that it shows the very reverse. In effect, the Court held that ‘‘a sale 
cannot be gnnulled by an administrator, when it clearly appears that no 
creditor has been injured by it.” Whence, the conclusion is irresistible 
that an administrator has that right, when, as in the case now before your 
Honors, it clearly appears that there are creditors injured by the sale. 8 
A. 277. 

This was a suit brought by the widow of the deceased against the cura- 
tor to set aside the judgment homologating his account, on the ground 
of fraud and collusion. It was not contended that the widow had no 
right to maintain the suit. It was objected simply that there was no 
evidence in the record that she had an interest in the succession; and the 
Court held that she had an interest, as widow in community. But, be 
this as it may, the suit was against the curator, who was therefore a party 
to it. 8A. 73. 

This case is quoted to show that the exception by a third possessor that 
the beneficiary heirs cannot enforce their legal mortgage until a final set- 
tlement of the succession is waived by pleading to the merits. But no 
such broad and comprehensive rule was laid down by the Court. The 
defendant had filed his exception upon two grounds, one of which was 
that the plaintiff, as tutrix, had no right to maintain the suit. The 
plaintiff amended her petition, and the defendant then without insisting 
upon or reiterating his exception to the plaintiff’s right to stand in judg- 
ment, filed an answer in which he pleaded the general issue; and, further, 
that a tract of land belonging to the deceased had been sold, and that the 
plaintiffs could not recover until they discuss the proceeds of the sale, or 
credit them on their claim. The Court considered that the exception was 
waived by the subsequent filing of this answer to the merits. Under the 
circumstances of the case, the exception was properly not noticed. 

The plaintiffs’ right of action was not based upon their -interest as 
beneficiary heirs, but upon the right which, as mortgage creditors, they 








wah 
RS 
as 
































NEW ORLEANS, JUNE, 1866. 467 
L. Cure, Tutrix, v. J. Porte et al.—Rehearing. 


had to follow in the hands of the defendant, the property subject to their 
mortgage. Besides, the action was not brought against a debtor of the 
succession to enforce payment of a debt due to that succession, but 
against a third possessor, who owed nothing to the succession to subject 
the property in his possessson to the mortgage claimed, not by the suc- 
cession, but by the plaintiffs. In other words, there was no money due 
to the succession, and to be recovered by the administrator for distribu- 
tion among the creditors. The defendant owed nothing to the succession; 
the property he held was subject to a mortgage in favor, not of the 
succession, but of the minors. The administrator, therefore, would have 
had no right to bring the suit. 

Now, in this case, the exception was not filed separately but.at the same 
with and made part of the answer; and the action is based upon the in- 
terest of the minors as beneficiary heirs, and brought for the recovery of 
property which, if recovered, would have to go into the hands of the 
administrator, whose duty it would be to distribute the amount recovered 
among the creditors, and to pay the balance, if any, to the minors, not 
as creditors but as heirs, It was clearly, then, the duty of the adminis- 
trator, and he alone had the right to bring this suit. There is conse- 
quently no analogy between the two cases, . 

12 L. R. 618. This suit was brought by the tutor against the 
administrator, to compel him to render his account. There was judgment 
against the administrator. He appealed, and contended that there was 
no proof that the plaintiff was tutor of the minor, in whose behalf the 
suit was brought. But the Court very properly held that after issue 
joined it is too late to take exception to the capacity of the plaintiff, 
Besides, as the Court perceives, the administrator was the defendant in 
the suit, and therefore a party to it. 

9 L. R. 355. This was not a suit brought by a creditor or a beneficiary 
heir against a debtor of the succession. It was an opposition to the 
tableau of distribution filed by the administrator. What analogy that 
case can possibly have to that now before the Court, we are totally at a 
loss to imagine. 

2A. 782; Neda v. Fontenot. In that case the suit was brought, as 
clearly results from the language of the Court, to compel the administra- 
tor to take possession of certain assets belonging to the succession. At 
all events, the suit was cumulated with the opposition filed by the same 
parties to the order of sale obtained by the administrator himself. It is 
clear, therefore, that the administrator was a party to the proceedings, 
and the succession properly represented. 

14 A. 777. This case was decided upon the plea of prescription; but, 
far from saying that the administrator was nota necessary party, the 
Court on the contrary distinctly said that ‘‘ the administrator of the suc- 
cession was a necessary party to the suit, and for this reason alone the 
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plaintiff's action would fail.” 

These are all the decisiqns quoted by the plaintiff's counsel in opposition 
to the authorities, which we have produced to show that Lisida Cure had 
no legal right to represent the succession, and to stand in judgment in 
this case. How far those decisions are responsive to the object for which 
they were adduced, we leave it for the Court to decide. But, in our 
opinion, the sword which was brandished against us, has turned into a 
shield. 

The other cases relied upon by our learned adversary, go simply to 
show that exceptions to form and dilatory pleas can only be pleaded in 
limine litis. This we have never denied. We simply contend that this 
rule does not apply to exceptions founded upon a total want of any legal 
right in a suitor to stand in judgment or which tend to show that the 
right of action does not belong to the party who seeks to enforce it. The 
authorities quoted in our petition for a re-hearing are, we think, conclusive 
upon that point. 








Lazavvg, J. This case is on a re-hearing, which we have granted upon 
: . the exception to plaintiff’s right and interest to maintain this suit. The 
answer of Jean Porte, which is said to contain seid exception, is gs 
follows : , 

‘* The separate answer of Jean Porte, one of the defendants in the above 
entitled case, to the petition of Lisida Cure, the plaintiff herein: This 
defendant now comes into Court by his undersigned counsel, and resery- 
ing to himself the benefit of all exceptions which he may be entitled to 
by law, denies the plainiiff’s right and interest to maintain the present suit, and 
denies all and singular the allegations in said petition contained, espe- 
cially the capacity of tutrix assumed by said plaintiff, and also her capa- 
city of creditor of the deceased or of his estate. * ® + 

It seems that the Court below and the counsel considered this as an 
answer, and nothing more; the case was fully tried and decided on the 
merits, without any allusion made to any such exception; but it is seri- 
ously argued in this Court, and with great talent and ingenuity, that this 
answer contains an exception to the plaintiff's right and interest to main- 
tain this action, and that it should be maintained, on the ground that 
there being an administrator to said estate, it is his business and duty to 
bring this suit, and that plaintiff has no right to do so either as creditor, 
or as tutrix of her minor children. 

When s defendant comes into Court by way of exceptions, he takes the 
attitude of a plaintiff in making the necessary allegations, and assumes 
the onus of proving them. Here, the assertions of the defendant are ne- 
gative, and not affirmative ; he alleges nothing, denies everything, and 
puts the plaintiff to proof of her demand. 

But, conceding that the pretended exceptions really exist in the answer, 
we are still of opinion that they have been waived and abandoned by the 
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defendant, in going into trial without requiring a decision upon them. 
14 L. 288. In 4L. 482, exceptions were pleaded to the manner in which 
the suit was commenced, and to the capacity of the plaintiffs to prosecute 
it. There, this Court said: ‘‘It does not appear in the record that any 
judgments were pronounced on these exceptions, and as the parties pro- 
ceeded to trial on the merits, without requiring the exceptions to be de- 
cided on, it may properly be considered that they were waived.” See 12 
R. 194, where the same rule was recognized. 

It is true that an exception that plaintiff is absolutely without right to 
stand in judgment, or without interest in the subject-matter of suit, may 
be pleaded at any stage of the proceedings ; so it has been decided in 4 
N. 8. 434; 17 L. 234;5 R. 258. But the case at bar is very different : The 
plaintiff sues as natural tutrix of her minor children, who are also the 
children and heirs of the deceased, who is alleged to have made a dis- 
guised donation by a simulated sale, to his concubine, one of the defen- 
dants, and to have that sale declared null and void. These minors are the 
beneficiary and residuary heirs of the deceased, and they have certainly 
an interest in enriching the succession. Art. 15 C. P. 

In Bernes v. Dupre, 6 A. 494, this Court said : ‘‘ The acts of the deceased 
can be attacked only by heirs, legatees or creditors, whose debts existed 
at the time of her decease. 

We are satisfied that we have decided correctly by our first judgment. 
Our former decision remains undisturbed. 
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A. Lascouzeve anp E. Asry v. A. Ducaret, et als. 


The securities of a Notary Public are only liable on his failure to discharge the duties of his office. 
The law has not made it the official duty of a Notary to receive money to erase mortgages. 


PPEAL from the Sixth District Court of New Orleans, Leawmoni, J. 
0. Moreland Durant & Hornor, for plaintiffs and appellants. Roselius 
& Philips, for defendants. 


Hyman, C. J. Plaintiffs sued A. Ducatel, notary, and the other de- 
fendants, the securities on his bond as notary, to recover of them for 
money deposited by plaintiffs with him, A. Ducatel, to enable him to 
have erased a certain mortgage on plaintiff's property, which he neglected 
to do. } 

The District Judge rendered judgment in favor of plaintiffs against A. 
Ducatel, and in favor of the other defendants against plaintiffs. Plain- 
tiffs appealed. 

The securities of a notary public are only liable on his failure to dis- 
charge the duties of his office. 

The law has not made it the official duty of a notary to receive money 
to erase mortgages. 

It is decreed that the judgment of the District Court be affirmed. 

The costs of appeal to be paid by plaintiffs. 





Wurm Wotts v. P. D. Conims anp Frank Truxi0. 


Where the wife retains the administration of her paraphernal property, the husband has no right to 
give a privilege to sub-lease, or exercise any other power concerning it, without her authority. 

A lease is a commutative contract, and as to the resolutory condition, is governed by the dispositions 
of Articles 2040, 2041, } 


PPEAL from the Sixth District Court of New Orleans, Howell, J. 
Durant & Hornor, for plaintiff. 


T. Wharton Collens, for defendant and appellant.—I. The law regards only 
@ willful indisposition to pay or an unreasonable neglect to pay, ora de- 
cided inability to pay, as a valid’ ground for the dissolution of a lease. 
When the lessee is able, willing and ready to pay, and has been deterred 
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from doing so at the exact date, either from accident, mistake and the 
like, he will not be visited with the penalty designed to protect the lessor — 
against the default of an unwilling or insolvent lessee. In all cases where 
the lessee is in good faith, ‘and evinces not only a desire but an ability to 
pay, even after suit, the Court will not dissolve the contract, but in some 
cases will even grant further time. This is the express law of our State. 
In cases ‘‘ where the resolutory condition is an event not depending on 
the will of either party, the contract is dissolved by right; but in other 
cases it must be sued for, and the party in default may, according to cir- 
cumstances, have further time allowed for the performance of the condi- 
tions.” So says Article 2042 of our Civil Code, and Article 2184 of Code 
Napoleon. Your Honors will find under the word ‘‘ bail,” in Villeneuve's 
Jurisprudence, a number of cases like ours, where the lessee has been 
allowed the benefit of the article we invoke. Much less will the law dis- 
solve a contract, when the conduct of a creditor (as in this case) has been 
such as to deter, postpone, waive, prevent, or mislead the debtor so as to 
entrap him into a technical default. (OC. O. 2085, Hennen’s Digest, old 
ed. p. 1072, No. 6; ‘same ed. p. 1101, No. 2, p. 2102, No. 20.) No one can 
take advantage of his own wrong or laches. On the above point, see 
also Devilleneuve, verbo ‘‘ Bail,” vol. 1, p. 274 et seq.. No. 196 (bis.) also 
Nos. 198, 200, 210 and 211. Duvergier, vol. 1, N. 474. Troplong, Louage,; 
vol. 2, N. 320, and Perlin, Rep. verbo Bail, 37, N. 2. 

IL The grounds on which the written consent H was excluded, are 
wholly fallacious. They are these: That it is not signed by Mrs. 
Emmerling, but by her husband, nor was there any written power from 
her to Emmerling, authorizing him to sign the same. That evidence of 
authority of equal dignity to that required by the contract of lease, for 
the consent itself must be produced. That the clause of the lease re- 
quiring a written consent from Mrs. Emmerling, was the law of the 
parties. 

The District Judge expresses it thus: The sub-lease was without the 
consent of the lessor. He considered Mrs. Emmerling as standing legally 
in the same relation to her husband, in regard to his power to administer 
for her, as she would towards a stranger. He, as well as astranger, must 
produce written power to transact her affairs. Besides this, it is assumed 
all through, contrary to law and the evidence, that the premises leased 
were the paraphernal property of the wife. 

To this we have two plain answers: 

1. We have written evidence of authority for Bmmerling to act for his 
wife, even of higher dignity than a written mandate in Mrs. Emmerling’s 
own hand. We mean the written and promulgated law of Louisiana, 
See Louisiana Code 2327, 2329, 2330, 2361, 2362, 2394, OC. p. 107. We 
have shown that Emmerling supervised the property, made the agtee- 
metits for renting out, collected the rents, held the rent notes, and that 
when applied to in relation to the transfer of the lease, his wife referred 
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to him. Hence, it is expressly shown that he was her agent. See 8 Rob. 
226; 7 N. 8. 148; 11 L. 288, and Story on Agency, % 50 to 54 et seq. But 
it was not necessary for us to adduce any proof whatever of the husband’s 
authority to represent his wife in matters of this kind. Leasing houses 
and consenting to take one tenant in place of another are acts of 

The paraphernal property of the wife is presumed by law to be under 
the management of her husband, unless administered by her separately 
and alone. 14 An. 281, Hen. (old ed.) 925, No. 2, p. 927, No. 26. And 
see the cases 18 L. 431; 6 Rob. 41; 4 Rob. 114; 12 Rob. 524; 2 An. 891; 6 
R. 64; 9 L. 350. 

The fruits of paraphernal property belong to the community; and 
therefore the lease and the rents in this case belonged to the community. 
Hen. (olf ed.) p. 930, Nos. 22 and 23. Webbv. Pit, 7 An. 92. On this 
subject of written consent, see De Villeneuve, vol. 1, p. 273, No. 145. 
Troplong, Echange et Louage, vol. 1, p. 848, No. 241. ’ 

2. But the preceding argument concedes that the property was para- 
phernal. This is by no means shown; and we are not bound to make this 
concession. It is true that the property was bought in the name of the . 
wife, but there is not even a declaration that it was bought with her sepa- 
rate funds. Keller, from whom the property was bought says, pp. 9 and 
10, he bargained exclusively with Emmerling, the husband. The fact 
that it was bought in her name, does not make a particle of difference as 
to the status of the property; it belonged to the community. If it be so 
with regard to the property itself, it is so a fortiori with regard to the 
lease. The husband being head and master of the community had a right 
even to sell the property belonging to it, though bought in his wife’s 
name. A fortiori had hea right to consent toa transfer of the lease: 
from one tenant to the other. Louisiana Code, 2371, 2372 and 2878; and: 
numberless decisions, Hen. (old ed.) p. 930, Nos. 7, 10,11. The fact, 
says the Court, that the title was taken in her name, does not even create 
® presumption in her favor. 

In whatever light we regard the property and lease, we have ths consent 
of the lessor. If the lease was Mrs. Emmerling’s, we have the consent 
of the representative the law has appointed to administer her estate. Qui 
facit per alium facit per se. If it is community property, we have the 
consent of the head and master. 

Ill. Having thus disposed of the two principal grounds of the judg- 
ment, it may not be amiss to go back and say a word in relation to the 
competency of Collens as a witness in this case, although his testimony is 
not indispensible. It suffices to remind the Court that he was released 
by us. 12 An. 208. He was in no wise in the way of plaintiff's recovering | 
the possession. He was only a nominal defendant. Even the plaintiff 
did not deem it necessary to proceed to judgment against him. He was 
not cited till after the trial begun. Hedid not answer till after the case 
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" was submitted. If the transfer of the lease was maintained, he remained 
security that Truxillo would pay the rent notes, but if the lease was dis- - 
solved all subsequent rent notes were necessarily annuled. So that his 
interest, if any, weighed on the side of plaintiff. In maintaining the 
consent given by Emmerling, he maintained his own liability to plaintiff. 
That such a witness is competent for defendant, theauthorities abundantly 
show. See9 An. 67; 11 An. 601; 14 An. 693; Hen. (old ed.) p. 546, Nos. 
1, 2, 8, 4; p. 500, No. 3; p. 553, Nos. 3, 4, 5; p. 551, No. 8; and particu- 
larly p. 556, Nos. 24 and 25. 

IV. But, admitting, for argument sake, that we are in error on the 
above points. Then we say the plaintiff could not demand possession 
without tendering back the subsequent rent notes, and offering to pay for 
the improvements which we erected for him on the property only on the 
condition of enjoying it to the end of the lease. In dissolving a contract, 
the parties must, as much as possible, be restored to their original condi- 
tion towards each other. Louisiana Code, p. 2040. The obligation to 
build the cottage house was the same in effect as a promise to pay so much 
money in advance on account of the whole term of the lease. It is just 
the same as if the lease was delivered at a certain price for the whole term, 
payable $1,000 in advance, and the balance in notes payable from time to 
time. Hence, if the lessor seeks to dissolve the lease before the term 
stipulated, he must tender back a due proportion of the sum paid in ad- 
vance. It certainly cannot make any difference if, instead of paying 
money, the tenant has paid by expending money to build a house for the 
lessor. See Duranton, vol. 17, No. 89, p. 73; Devilleneuve, vol. 1, p. 
274, No. 94. 

The unaccrued rent notes were in a negotiable form. The plaintiff may 
have had them in his possession or may have passed them to others. He 
does not show what has become of them. If he has transferred them to 
others, he had no further interest to expel Truxillo after the deposit of 
the amount of the two rent notes he held. If he still held those ndtes, 
he should have shown the fact, and his readiness to restore them upon 
the dissolution of the lease. As the matter stood, after the expulsion of 
Truxillo, a third innocent holder might have presented himself and de- 
manded payment of the rent notes. 








Lasavve, J. On the 22d of January, 1859, Mrs. Maric Anaise Dreville, 
by act under private signature, leased to P. D. Collins two lots of ground 
with all the appurtenances, from the Ist of February, 1859, until the 1st 
‘of February, 1862, at the rate of $25 per month, payable every sixty 
days, in his notes of $50 each. The lessee obligated himself to build on 
the property a cottage house for the use of his family, and said buildings 
to be kept in good order and to revert to the owner of the lots after the 
expiration of the lease, on the lst February, 1862; and it was expressly 
40 
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stipulated that the said lessee should not sub-lease without the written 
consent of the lessor, who reserved the right of annulling the lease in 
case the lessee should, at any time, fail to pay the rent as stipulated, or 
otherwise violate this contract. 

This lease was transferred by the lessor on the 11th May, 1860, to the 
plaintiffs, in the following words written on the private act of lease: ‘I 
hereby transfer this lease, such as it is, to William Wolls, against P. D. 
Collins.” Signed by the lessor and her husband. 

By public act of sale passed on the 11th May, 1860, the said plaintiff 
bought of the said lessor the said leased lots, together with all the appur- 
- tenances, buildings, privileges, etc. In this act of sale, the vendor de- 
clares the dispositions contained in the lease, and transfers the same, such 
as it is, to her vendee. 

The lessee also transferred the lease to Frank Truxillo, as follows: 

New Orleans, October 1st, 1859. I hereby transfer all my interest in 
and to the within lease, unto Mr. Frank Truxillo, for value received, and 
also guarantee that said Mr. Frank Truxillo will comply with all the stipu- 
lations of said lease. Signed by P. D. Collins, Frank Truxillo. 

. Now, this suit is brought by the transferree of the lease against the 
original lessee and the sub-lessee, to set aside and annul the lease, and to 
recover possession of the property leased, on the grounds that P. D. 
Collins, the original lessee, has violated the stipulations contained in said 
lease in two particulars: in not paying the rent when due, and in sub- 
leasing the premises without the written consent of the lessor; and that 
he has failed to erect a cottage house for the use of his family, and the 
buildings were to revert to the owner of the lots, etc. 

He prays that both the original and the sub-lessee be cited and be con- 
demned in solido to deliver to petitioner the possession of the leased 
premises. 

The answer contains a general denial, but admits the lease, and that 
the same has been transferred to said Frank Truxillo, but with the con- 
sent of the lessor by her husband L. Emmerling, the head of the commu- 
nity, for himself and wife, in whose name the property stood, he being 
also agent, and having the administration of the property in question, 
with her consent. That respondent has been always ready and willing to 
pay the rent; but since the said Wolls has acquired the property, he has 
failed to make an amicable demand for said rent, and that respondent 
made legal tender of said rent to said Wolls, who refused to receive the 
same, etc. 

On the trial of the case below, the defendant offered in evidence the 
written consent of the lessor’s husband, authorizing P. D. Collins to 
transfer the lease in question to Frank Truxillo; it was objected to, and 
the objections sustained by the Court. 

We are of opinion that the Oourt decided correctly. The property was 
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leased by the wife as her own property, and the lessee cannot now dis- 
pute it; he contracted with the wife, and the very fact of her leasing the 
property herself, shows that she retained the control and administration 
of it so far, at least, as the lease was concerned; and the reserve that the 
property should not be sub-leased without her consent in writing was a 
part of the contract of lease. 

There are other bills of exception which, in our opinion, require no 
decision, as the result would be the same on the merits of the case. 

Two grounds are clearly established: 

1. That the lessee has failed to pay two notes given for the lease; they 
were payable at the Mechanics and Traders’ Bank, and protested for 
non-payment on the 8th August, 1860. 

The transfer of the sub-lease by P. D. Collins to Frank Truxillo is 
clearly proved, and admitted besides, and the defendant has failed to 
show the consent in writing of the lessor. 

2. Two of the notes were not paid for want of funds in the bank where 
they were payable and protested. 

But we think that the plaintiff, in order to recover, should have done 
more, by alleging and proving a tender of the notes given for the unex- 
pired balance of the lease at the time he claimed the dissolution of the 
same. It is in evidence and admitted that, when the parties entered into 
said contract of lease, the lessee, P. D. Collins, executed his notes for the 
whole term of the lease, to his order and by himself endorsed, payable at 
the Mechanics and Traders’ Bank, and these notes are shown to have 
been transferred and delivered to the plaintiff when the lessor sold him 
the property leased together with the lease. 

It is also in evidence, and admitted in the appellee’s brief, that the 
cottage house was built. The plaintiff has failed to show what has be- 
come of the unaccrued rent notes; they have not even been produced 
on trial as a tender. The plaintiff could not expect to take the property 
back with the cottage house, and retain also the notes. A lease is a com- 
mutative contract, and as to the resolutory condition, is governed by the 
dispositions of Arts. 2040, 2041. Duranton, vol. 17, 110, 89. 

It is therefore ordered, adjudged and decreed, that the judgment of 
the District Court be annulled, avoided and reversed. It.is further ad- 
judged and decreed, that there be a judgment of nonsuit against the 
plaintiff, in favor of the defendants, and that the plaintiff and appellee 
pay costs in both Courts. 


Howstu, J., recused. 
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C. & T. Scuupizr v. Sarre, Burums & Co. 


There is no law requiring a personal service of a notice of garnishment; the law requires a personal 
service of the interrogatories as an exception to the general rule, but this Court cannot extend 
it to any other service. 

The laws of attachment must be strictly construed and applied, otherwise they will not avail the 
attaching creditor. 

The Act approved March 18, 1868, p. 176, provides that no seizure shall bind any property or effects, 
rights or claims in the hands of a garnishee, either under process of attachment or fieri facias, unless 
service of the interrogatories has been personally made upon such garnishee. 

The garnishee, in the eyes of the law, is a mere stakeholder, a custodian of the property attached in 
his hands; he has no pecuniary interest in the matter; he has no costs to pay, and therefore none 
tosave; his business is to let the law take its course between the litigants; he has no right to 
accept or waive service of the proceeding, thereby favoring one party at the expense of and injury 
to another, and creating actually a privilege with priority in favor of one creditor to the prejudice 
of another. 


PPEAL from the Third District Court of New Orleans, Fellowes, J. 
E. W. Huntington, curator ad hoc. Geo. L. Bright, for garnishees. 


W. H. Hunt, for plaintiff.—‘‘ An attachment by such process can be le- 
gally made only in one of two ways, either by the actual seizure and de- 
tention of the property of the debtor by the sheriff, or by garnishment 
process, that is, by the service of the copy of petition, citation, order and 
interrogatories upon the garnishee.” Nelson v. Simpson, 9 An. 311. The 
statute of 1858, p. 178, provides that ‘‘no seizure shall bind any pro- 
perty, money or effects, rights or claims in the hands of a garnishee, 
either under process of attachment or fieri facias, unless service of the 
interrogatories has been personally made upon such garnishee.” 

The case of Rightor v. Phelps, 16 An. 104, is directly in point, and fully 
determines the insufficiency of the pretended seizures by Baur & Bohle. 
The Court there held, that if there be no actual seizure by the sheriff, 
his notice of seizure is untrue in itself, but it is, per se, a vain and useless 
thing; and that a seizure in garnishment is not considered made until the 
petition and interrogatories have been served on the garnishees. 

The only question that remains for the consideration of the Court is, 
whether the waiver by the garnishees of services of copies of the petition, 
citation, order of attachment and interrogatories, endorsed on the peti- 
tion of Baur & Bohle, before it was filed, constituted a legal attachment 
of the property of the defendants, Smith, Bullins & Co., and dispensed 
Baur & Bohle from the necessity of executing the process of attachment 
by the sheriff, and according to the requirements of the law? Docs an 
express waiver of process produce the effect which such process, if issued, 
would produce; or, in other words, does a waiver of process amount to 
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process ? To waive process is to relinquish, not to insist on or claim it, 
Can it be pretended that process waived is still not relinquished, but is 
still insisted on or claimed ? An attachment waived becomes an attach- 
ment relinquished. An order of attachment waived becomes an order 
not claimed or insisted on. 

Process of law can never become matter of commerce and barter be- 
tween parties, to the injury of the rights of third persons. 

An attachment in the hands of third persons, is a mandate which a cre- 
ditor obtains from a competent judge, or from the clerk of his court, com- 
manding the seizure of any property, credit or rights belonging to his 








‘ debtor, in whatever hands they may be found, to satisfy the demands 


which he intends to bring against him. C. P. Art. 239. 

This mandate is issued in the sovereign name of the State, by its duly 
authorized officers. ‘‘ When the order has been given by the Court, 
the clerk of such Court shall deliver, or send to the sheriff, a copy of 
such mandate, together with a citation to the person made, party to the 
suit, to answer said petition within the usual delay granted in ordinary 
cases. ©. P. Art. 251. 

If there be a garnishee made a party to the suit, the clerk must deliver 
to the sheriff a copy of the petition and of the interrogatories annexed 
to it, with a summons directed to such garnishee, to answer the same 
within the delay given in ordinary suits (C. P. Art. 252); and the service 
of the interrogatories must be made personally on the garnishees by the 
sheriff. Acts of 1858, p. 176. The garnishee has no right to waive or 
accept it. 

It is an infallible test of the validity of an attachment to inquire if the 
defendant has lost his contro] over the property and cannot change its 
destination. Wherever the owner can control it, his creditors may at- 
tach. Hennen’s Digest, p. 135, No. 2. If this test be applied to the pro- 
perty of Smith, Bullins & Co., after the signature of the waiver in the 
case of Baur & Bohle, it is evident that their pretended attachment is of 
no avail. For the defendants were in no manner parties to the agree- 
ment between the garnishees and Baur & Bohle. They were not divested 
of the control of their property by any such agreement. They could be 
divested of such control only in two ways, either by their own act, or by 
due process of law. Until divested in one or the other of these modes, 
their dominion over their own property was absolute and complete, and 
could not be interfered with by the garnishees. These garnishees were 
therefore not justified in assuming the functions of owners of the pro- 
perty, or in volunteering to waive any process of law by which the pre- 
dicament of such property might be affected to the prejudice of the 
owners’ control, or the legal rights of the owners’ creditors. The law en- 
joins upon garnishees a strict and impartial neutrality. It is held that 
they are not to interfere in the merits of the controversy between the 














478 SUPREME COURT OF LOUISIANA. 





CO. & T. Schindler v. Smith, Bullins & Oo. 


attaching creditors and the defendant, or others claiming what they hold. 
They are mere stakeholders, bound to disclose the truth. If their decla- 
rations be controverted, they may support them, and resist any judgment 
that will operate to their prejudice. As to them the questions are, whether 
they are indebted ; whether they can safely pay the attaching creditor, or 
whomsoever the Court may order them to pay to. 10 M. 568; 14 La.; 18 
La. 405. These duties thus distinctly defined, are wholly inconsistent 
with the attempt made in this case, by the garnishees, to codperate with 
Baur & Bohle in securing to them a preference over these plaintiffs, by 
the waiver of an order of attachment, or the acceptance of service of legal 
process before it was issued. 

Lasavve, J. The plaintiffs brought this suit on the 23d December, 

1864, claiming of the defendants who are non-residents, the sum of 
$1,950, with interest, and garnisheeing at the same time, Bower, Garner 
& Harrison; citation, copy of petition, order of attachment and interro- 
gatories were duly served on A. Bower, a member of said firm, on the 
24th day of December, 1864, at twenty minutes after nine o’clock, A. M. 
On the 5th of January, 1865, in answering the interrogatories, they 
say : 
** At the time of service of process herein, on our firm, to wit: on the 
24th of December, 1864, we had no moneys, goods, property or mer- 
chandize belonging in whole or otherwise, to the defendants, Smith, 
Bullins & Co., except the sum of $776 74, and a balance of $446 51, on 
100 barrels of flour, making a total of $1,222 25. Both the cash, viz: 
$776 74 and the flour were garnisheed in our hands, and seized in the 
suit of Baur & Bohle v. Smith, Bullins & Co., No. 13053, of the Sixth 
District Court of New Orleans, on the 23d December, 1864, and before 
we received any notice of seizure and garnishment in this suit. At 
the same time we received notice of seizure and garnishment process in 
this suit, we also received them from the suit of Mahoney & Stulz v. 
Smith, Bullins & Co., No. 18861 of the Third District Court * * * * 
We further state : at the time of the seizure and garnishment was made, 
we had nothing else belonging to Smith, Bullins & Co., but we had pre- 
viously received and did then hold two bills of lading, one for 685 barrels 
of flour, and the other for 146 barrels of flour, shipped by Smith, Bullins 
& Co. to us, and to be delivered to us to secure advances and charges 
made by us on said flour to them, amounting to about $7,900. The exact 
amount is not stated, because the transaction and accounts are not fully 
complete; the flour is of the value of $9,547 51, which will leave a balance 
of not over $1,647 51, should the balance differ, respondents will pray 
leave to state hereafter the exact balance; the 1,005 barrels of flour were 
received by us on the 2d January, 1865, after the seizure made in this 
suit, and were seized by Baur & Bohle in their suit against Smith, Bullins 
& Co, No. 13053 of the Sixth District Court.” 
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The plaintiff, having obtained a judgment against the defendants for 
their claim, took a rule upon the garnishees to show cause why judgment 
should not be rendered against them for the amount of their judgment 
against the defendants, and Baur & Bohle were made parties to this rule. 
The rule was, made absolute. 

The garnishees first pleaded to the jurisdiction of the Third District 
Court, on the ground that the Sixth District Court was the proper one to 
distribute the proceeds of property attached among the creditors, but 
that exception has been abandoned in this Court. But they contend that 
the notice of seizure in the suit of C. & T. Schindler, served on the gar- 
nishees, on the 23d December, 1864, at half-past three o’clock, P, M., by 
having the same at their counting-room in the hands of a clerk, being 
the bookkeeper, was illegal and should have been served personally on 
the garnishees. We know of no law requiring a personal service of such 
a notice; the law requires a personal service of the interrogatories as an 
exception to the general rules, we cannot extend it to any other service. 
Baur & Bohle also brought a suit against the said Smith, Bullins & Co., 
and they garnisheed the said Bower, Garner & Harrison, and attempted 
to attach the same property attached by plaintiffs, and the question arises 
as to who has priority between these two attaching parties. Both suits 
were filed on the same day, 23d December, 1864; before the filing of the 
suit of Baur & Bohle vs. Smith, Bullins & Co. Bower, Garner & Harrison, 
the garnishees, accepted service as follows: Service of copies of petition, 
citation, order, and interrogatories received and service thereof accepted, New 
Orleans, December 23d, 1864. Signed, Bower, Garner & Harrison. No- 
tice of seizure was served upon them the same day by the Sheriff, at a 
quarter to six o’clock, P. M. The waiver and acceplance of service are 
written on the petition, and were made in the office of Baur & Bohle’s 
attorney, before the filing and the existence of any order of attachment. 

The laws of attachment must be strictly construed and applied, other- 
wise they will not avail the attaching creditor. 

The Act approved March 18, 1858, p. 176, provides that no seizure shall 
bind any property or effects, rights or claims in the hands of garnishee, 
either under process of attachment or fieri facias, unless service of the 
interrogatories has been personal upon such garnishee. 

Now the question arises : can a garnishee voluntarily accept or waive 
service of the proceedings which are directed by law, to be served by an 
officer of Court ? 

We are of opinion he cannot, and if he do, it is not binding, either 
on another attaching creditor or on the debtor. The garnishee, in the 
eyes of the law, isa mere stakeholder, a custodian of the property at- 
tached in his hands; he has no pecuniary interest in the matter; he has 
no cost to pay, and therefore none to save; his business is to let the law 
take its course between the litigants; he has no right to accept or waive 
service of the proceeding, thereby favoring one party at the expense of 
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“and injury to another, and creating actually a privilege with priority in 
favor of one creditor to the prejudice of another. Therefore, the said 
acceptance or waiver of service being a nullity, and the garnishees not 
having been legally served with the process in garnishment, nothing was 
attached by said Baur & Bohle, in the hands of the garnishees, on the 

\ 23d December, 1864. Nelson v. Simpson, 9 An. 811; Rightor v. Phelp, 16 
\ An. 105. 

Baur & Bohle, by a supplemental petition, took other proceeding’ in 
attachment on the 2d January, 1865; the same garnishees were duly 
served with the necessary proceedings, and the Sheriff took actual pos- 
session on board of the steamer Pauline Carroll, of the flour comprised 
in the two bills of lading, which were in the hands of said garnishees 
when they were duly served, on the 24th of December, 1864, with all the 
necessary proceedings in garnishment, in the suit of C. & T. Schindler; 
the control and legal possession of the flour were then in the garnishees’ 
hands under the bills of lading, and out of the power of the debtors, and 
the carrier held the flour for said garnishees as holders of the bills. After 
shipment, the carrier holds the property for the lawful holder of the bill 
of lading; if it be drawn in the consignee’s favor, the consignee’s posses- 
sion and control are gone, and with them his privilegesas vendor. Fetter 
¥. Field, 1 An. 80; see also 4 An. 452, 9 L. 822. Therefore the process of 
attachment served on the 24th December, 1864, by C. & T. Schindler, on 
Bower, Garner & Harrison, consignees and garnishees attached the flour 
in transitu, subject to the claims of said consignees; and when Baur & 
Bohle attempted to attach the same flour on its arrival in New Orleans, 
and on board the steamer, they could not affect the previous attachment 
of C. &T. Schindler. 

But we think the judgment rendered below upon the rule, against the 
garnishees, must be modified. There are two concurrent attaching credi- 
tors; the plaintiffs in this case, who have obtained a judgment for $1,950, 
with interest, and Mahoney & Stutz v. the same defendants and gar- 
nishees, for $1,760, with interest, and it seems by their answers that the 
garnishees have in their hands only about $2,869 76, subject to distribu- 
tion between the said two concurrent attaching creditors. 

It is therefore ordered and decreed that the judgment appealed from, 
be so modified as not to make the said garnishees liable for more than 
they have in hand, say $2,869 76; to be proportionably distributed be- 
tween said two concurrent attaching creditors, and that as amended the 
said judgment be affirmed, the appellees to pay the costs of appeal. 
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Manoney & Srurz v. Sarna, Bunuims & Co. 


PPEAL from the Third District Court of New Orleans, Fellowes, J. 
W. H. Hunt, for plaintiff. EH. W. Huntington, curator ad hoc. Geo. 
L. Bright, for garnishees. 


Laxsavve, J. The plaintiff instituted this suit on the 24th December, 
1864, claiming of the defendants, who are non-residents, the sum of 
$1,760, with interest, and garnisheeing, at the same time, Baur, Garner 
& Harrison. 

This case presents, in all respects, the same pleadings, services, issues, 
defences and questions as in the suit of C. & T. Schindler against the 
same defendants and garnishees, No. 745, in this Court, and just decided: 
both cases were tried together here, and for the same reasons given in the 
decision of said case, we must render the following decree : 

It is therefore ordered and decreed, that the judgment appealed from 
be so modified as not to make the said garnishees liable for more than 
they have in hand, say $2,869 76, to be proportionably distributed be- 
tween said two concurrent attaching creditors; and that, as amended, the 
said judgment be affirmed, the appellees to pay the costs of appeal. 





Franoorsr GaLocue v. Grrvot AND WIFE. 


When, for purposes of justice, the law allows a fictitious citation in place of a real one, it is necessary 
that all the formalities required to operate the legal fiction should be strictly observed. 

When a citation is addressed to an officer of the Court, through whom defendants are to be brought 
into Court, the title of his office should be stated in the citation ; and defendants cannot be bound 
by a citation neither addressed to them, or to the proper officer in his official character. 

A citation served on a curator appointed by the Court, must be addressed to him in his official capa- 
city; this official capacity must be stated in the citation, otherwise the parties whom he represents 
are not in Court, and an answer filed by the curator does not cure the defect. 


PPEAL from the Second District Court of New Orleans, Thomas, J. 
Roselius & Grivot, for appellants. R. H. Grandmont, for appellee. 


Hyman, C. J. Francoise Galoche sued defendants to have a donation, 
made by him to them, on the 29th of January, 1851, of a certain lot in 
the city of New Orleans, revoked. 

In her petition she alleged that defendants were absentees, and, at her 
instance, Joseph P. Horner was appointed by the Court curator ad hoc, 
to represent them in the suit. 

Thereafter, Francoise Galoche, deceased, and Theodule Perin, alleging 


41 


482 SUPREME COURT OF LOUISIANA. 





F. Galoche v. Grivot and Wife. 





himself to be the executor of her succession, and Margaret Bonnand, 
averring that she was the universal legatee of the deceased, were, by or- 
der of Court, on their prayer, made parties to the suit. 

On the 7th of December, 1864, the Court rendered judgment, revok- 
ing and annulling the donation of the lot. From this judgment defen- 
dants have appealed. ; 

The only question necessary to be decided on this appeal is, whether 
the defendants are properly in Court ? 

The citation served on the curator, appointed by the Court to repre- 
sent defendants, was addressed ‘‘to Joseph P. Horner.” 

The appellees contend that this address was sufficient. 

We deem otherwise. 

In ordinary proceedings, citation is the very foundation of the 
suit. 

For purposes of justice, the law allows, in certain cases, a fictitious 
citation in place of a real one, and it is necessary that the formalities re- 
quired to operate the legal fiction should be strictly observed. 

When citation is addressed to the officer of the Court, through whom 
defendants are to be brought into Court, the title of his office should be 
stated in the citation, and defendants cannot be considered bound by a 
citation neither addressed to them nor to the officer in his official charac- 
ter. 13 An. 405. 

Joseph P. Horner, as curator ad hoc, filed an answer for defendants, 
and the appellees contend that, if there be a defect in the citation, it was 
cured by the answer of the curator. 

The curator had no capacity to act as such until served with regular 
process. See 12 Robertson, 541. 

It is decreed that the judgment of the District Court be reversed, and 
that the case be remanded for further proceedings in accordance with 
law. 

Appellees to pay the costs of appeal. 





A. Marcuanp v. James Coyne. 


The word reeord does not mean copies, and it is the duty of parties who offer records in evidence to 
procure and file copies in the District Court, in due time, if they desire this Court to consider such 
records as evidence. 


PPEAL from the Sixth District Court of New Orleans, Duplantier, J. 
Durant & Horner, for appellant. Buchanan & Gilmore, for appellee. 


Lazavvg, J, The plaintiff claims of the defendant $782, with interest, 


























NEW ORLEANS, JUNE, 1866. 483 
Marchand v. Coyle. 


upon a note dated 14th April, 1863, for $732, and a due bill for $50, dated 
12th May, 1863. 
- The defence is, in substance, a general denial, and that said obligations 
were made due at Ponchatoula, in this State, then in the hostile posses- 
sion of the enemies of the United States; that the same had been brought 
contrary to law, within the jurisdiction of the Court, and that the payee 
thereof, or his assignee, the plaintiff, has no cause of action upon the 
same, or any right to stand in judgment. . 

The District Court gave judgment in favor of the defendant, and the 
plaintiff appealed. 

-Upon the trial below, the defendant offered in evidence the record in 
the case of Marchand v. Coyle, in the Third District Court of New Or- 
leans. The record of this suit is not comprised in the transcript of ap- 
peal brought up, and the certificate of the clerk shows that it contains 
all the documents filed. This shows that the defendant did not offer and 
file copies of the record of said suit. The word record does not mean 
copies; and it was his duty to procure and file copies in due time. This 
case, as it is seen, was tried in the Sixth District Court, and the record 
offered in evidence was in the Third District Court; for all this the plain- 
tiff and appellant cannot be blamed, and the case must be remanded, at 
the costs of the appellee. C. P. Art. 906. Abat & Generes v. Harris, 16 
An. 183. Evin v. Murphy, 11 BR. 477. Lyonv. Andrews, 5 An. 602. Bar- 
row vy. Landry, 12 An. 83. . 

It is therefore ordered and decreed, that the judgment appealed from 
be reversed, and that the case be remanded, to be proceeded in according 
to law, and that the defendant and appellee pay the costs of appeal. 











Moors & Browper, for the use of C. E. Aurer, v. T. B. Bres. 


Where a party brings suit for the use of another, tho party bringing the suit has the legal right to 
control the suit, and if he of his motion discontinues or dismisses the suit, the party for whose use 
the suit was brought, is without legal mght or authority to prosecute it to judgment for his own 
benefit. 


PPEAL from the Sixth District Court of New Orleans, Theard, J. 
Elmore & King, for appellant. Race, Foster & Merrick, for appellee. 
R. H. Marr, for Moore & Browder. 


Lazavve, J. This case presents a sole question of law; none of fact. 
The plaintiffs, Moore & Browder, brought this suit for the use of Chas, 
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E. Alter, and at the same time, on filing a bond and the affidavit required 
by law, sequestered sixty-four bales of cotton in the hands of the de- 
fendant, upon which they alleged a privilege. They pray that there be a 
judgment against the said defendant for the use of said Alter, ordering 
said cotton to be delivered to them, to be sold to pay the debt. 

On the 20th November, 1865, on motion of R. H. Marr, of counsel for 
Moore & Browder, it was ordered by the Court that this suit be dismissed 
so far as Moore & Browder were concerned, without prejudice to the right 
of C. E. Alter to prosecute his demand. ; 

The Court ordered that said motion and order be served on Elmore & 
King, as attorneys for Alter, and that they show cause on Saturday next 
why the said suit should not be discontinued, as moved for. 

Elmore & King answered that said Moore & Browder had no interest 
in this suit, that they were nominal parties, and had no right to interfere 
or do anything adverse to the rights of C. E. Alter. 

On the 25th November, 1865, on motion of Race, Foster & Merrick, of 
counsel for defendant: 

It was ordered by the Court that plaintiffs and Charles E. Alter, show 
cause instanter why the order allowing said Alter to bond the 64 bales of 
cotton sequestered, should not be rescinded, as having been wrongfully 
obtained, substantially on the grounds: 

That the ten days had not expired. That the plaintiffs had taken a 
rule to dismiss the suit; that said Alter not being piaintiff, could not 
bond; that the petition discloses no legal right in said Alter to the pos- 
session of said cotton as owner, or in any other manner, nor any right or 
privilege upon the same. 

On a hearing the Court set aside the order allowing Alter to bond the 
cotton, and ordered the Sheriff to take possession of the same subject to 
the order of the Court. 

On the 25th November, 1865, the motion to discontinue the suit, filed 
by Moore & Browder, having been considered by the Court, the suit was 
ordered to be dismissed, plaintiffs paying the cost. 

From this judgment, dismissing the whole suit, and setting aside the 
order allowing the cotton to be bonded by said C. E. Alter, this appeal is 
taken by said C. E. Alter. 

Now the plaintiffs, Moore & Browder, having dismissed the suit on 
their own motion, the question arises: Is Charles E. Alter, for whose 
use the suit is brought, a party plaintiff who can prosecute the suit and 
stand in judgment? It is contended by his counsel that he is the real 
plaintiff, and that Moore & Browder are nominally so. On the other side, 
itis urged by the defendant’s counsel, that there is now before the Court 
no party plaintiff who can carry on the suit to judgment. 

The practice of sueing for the use of another, is based upon the ground 
that whoever has the legal title and can sue for himself, may sue for the 
benefit of whom he pleases, in the same manner as he might dispose of 
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the funds after judgment, if he sued in his own name. 19 L. R. 207. 

The question presented here is whether the plaintiffs, Moore & Browder, 
had the control of the suit, and having dismissed it, whether O. E. Alter 
remained in Court with legal authority to prosecute it for his own 
benefit. 

We are of opinion that the right to sue, being in Moore & Browder, 
they had the control of the suit which, being dismissed on their own 
motion, left C. E. Alter without legal right or authority to prosecute it 
to judgment for his own benefit. 

It is therefore ordered and decreed, that the judgment appealed from 
be affirmed, with costs. 








Svuocczssion oF ANTOINE HEBRARD. 


The purchaser of property, at a judicial sale of property belonging to a succession, is not bound to 
look further back than the order of the Court ordering the sale. If the order is made by a Court of 
competent jurisdiction, the purchaser is not responsible for the proceedings which preceded the 
order of sale. . ; 

He is not bound to inquire whether the Court was mistaken in the facts, upon which the order of sale 
is based. 


PPEAL from the Second District Court of New Orleans, Thomas, J. 
C. Dufour, for executor. 


4 


A, Pitot, for appellant.—Antoine Hebrard died in the city of New Or- 
leans, in the year 1860. Among the property inventoried is a lot of 
ground with the buildings thereon, situated in Common street, valued at 
the sum of $11,000. The succession was opened, and on the 25th day of 
January, 1862, a petition was presented by the executor for the sale of 
said property, in order to pay the then existing debts, on the following 
terms and conditions, agreed upon by all parties interested, viz: ‘‘ For 
the slaves, cash; for the real property, one-third cash, balance for notes 
at six and twelve months, secured by mortgage, with six per cent. interest 
from date.” 

At the foot of the petition, all the heirs, together with the attorney for 
the absent heirs, and the executor, have affixed their signature, approv- 
ing said terms and conditions. 

In April, 1862, the property was adjudicated for $-—— , but the cur- 
rency then offered in payment of the cash due having been refused, the 
adjudication was annulled by common consent. 

Three years elapsed, during which time no sale took place on account 
of the unsettled state of the country, the houses were rented, and pay- 
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ments and advances were made by the first executor before settling the 
estate. : 

After an absence from the country, the second executor named in the 
will came back, qualified, and on the 28th day of June, 1865, without re- 
gard to the previous proceedings had in the matter, nor to the terms and 
conditions agreed upon between the heirs and his predecessor, presented 
a petition for the sale of the property in order ‘‘ to liquidate the succes- 
sion and divide it among the heirs,” and pray that said sale be made for 
cash. 

The sale took place, and the property was adjudicated for $7,400. 

The executor presented a tableau of distribution, and at the same time 
the purchaser issued a monition for the confirmation of the sale. 

Richard A. Hebrard, one of the heirs, opposed both the tableau of 
distribution and the monition, and the two oppositions were tried to- 
gether. One of the grounds of opposition to the tableau was maintained, 
I may say, with the consent of the executor ; the others were abandoned; 
so that the only opposition now before the Court is ti opposition to the 
monition, and consequently to the distribution of the proceeds of the 
sale. 

The whole question turns upon the informality and illegality in grant- 
ing the second order of sale. 

The defects complained of result from the following facts : 

1, The terms and conditions of sale were agreed upon by all parties, 
and confirmed by the Judge. 

2. The order to sell in conformity with said terms and conditions, was, 
and remained in existence until quashed by the Court. 

No step was ever taken to that effect, and the second executor took upon 
himself to ignore the previous proceedings of his predecessor in relation 
to the sale. 

8. There was so few debts to pay that nothing authorized, and still less 
necessitated, a sale for cash. 

The tableau shows an amount of debts of $1,700. On that sum the 
executor abandons his commission of $300, leaving a balance due of 
$1,400. The attorney’s fee of $750, more than half the amount of debts, 
can hardly have remained entirely unpaid up to this day. It may besup- 
posed that since the opening of the succession, which happened four 
years ago, he must have received a portion of his fee, thereby diminish- 
ing the amount due this day. At all. events, the amount to be paid in 
cash, under the terms agreed upon in the first petition, would have been 
more than sufficient to cover the amount of debts shown by the 
tableau. 
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It was not therefore to enable the executor to pay the debts due that 
the property was sold for cash ; and the division among the heirs could 
as easily have been made with notes, according to the agreement entered 
into between them and the executor. 
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L The terms and conditions agreed upon and adopted by the Court, 
could not have been changed without cause being shown to that effect, 
and therefore without notice to the heirs and to the attorney for absent 
heirs. 

The second order is entirely ex parte. There is no doubt that the new 
Judge of the Second District Court had no knowledge of the former pro- 
ceedings in this case, when he signed the second order of sale upon terms 
different from those ordered by his predecessor ; but the Court, in its 
judgment, considers that the reasons for selling being the same, there 
was no necessity to show cause for a change of the terms of sale. 

I think it can be made to appear that the reasons were evidently 
different. 

The debts to be paid, when the first order of sale was applied for, were 
much larger than at the second sale, as appears from the numerous pay- 
ments made by the first executor, as per his account of administration. 

The petition filed in 1862, says: ‘‘ That for the purpose of paying the 
debts and expenses of this succession, and meeting the heavy taxation 
imposed upon property generally, and finally liquidating this estate, it 
becomes necessary and indispensable to sell the property as described in 
the inventory. Wherefore, he tenders the consent of the heirs and all 
parties in interest, and piays that the sale be made, etc. Terms and con- 
ditions, one-third cash, balance for notes at six and twelve months, se- 
cured by mortgage, with six per cent. interest from date.” 

The petition filed in 1865, merely says: ‘‘ That in order to proceed 
forthwith to the liquidation of this succession, it is necessary that the 
only real property thereof, situated in Common street, and fully describ- 
ed in the inventory, be sold for cash; wherefore petitioner prays for an 
order,” etc. 

The liquidation of a succession, in order to divide it among the heirs, 
cannot be assimilated to the payment of debts. The fact is that the word 
‘‘ debts” is not mentioned in the petition, and could not be mentioned as 
a reason to sell the property for cash. The same reasons did not there- 
fore exist, and it so appears on the very face of the proceedings. If it was 
not necessary in 1862, to require the payment in cash of the whole pro- 
ceeds of sale to pay all the debts then due, a fortiori, no such stringent 
measure was necessary to pay the small amount of debts due. We say, 
then, if there was no reason to change the terms of sale, could it be done 
ex parte, without cause alleged or shown by the executor, or without no- 
tice to the heirs, and attorney for absent heirs, to show cause why the 
first order should not be superceded by the second one. 

It is maintained on the part of the opponent, that the first order of 
sale being in existence, the second one was illegal, as far, at least, as the 
heirs and executor are concerned. Laying aside, for a moment, the in- 
terest of the purchaser in the question, it cannot be denied that between 
the heirs and the executor, whose predecessor had filed of record the 
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terms and conditions agreed upon among the parties interested, said 
terms could not be changed without the necessity to do so, be shown, or 
their consent obtained to do it. 

The duties and powers of testamentary executors are defined as follows 
by our Civil Code : 

Article 1661 : ‘‘In default of funds sufficient to discharge the debts 
and legacies, the executor shall cause himself to be authorized to sell, 
etc. etc., to an amount sufficient to satisfy those debts and legacies.” 

Article 1662 : ‘‘ Except in the cases provided for in the preceding article, 
he cannot cause the immovables to be sold, unless authorized by the will 
to do so.” 

Article 1663 : ‘‘The executor shall proceed to the sale and payment, 
ete. etc., in the same manner as is prescribed for curators of vacant 
successions.” 

The duties of the curators are as follows : 

Article 1157 : ‘‘ This petition (for sale) of the curator must be notified 
to the attorney for the absent heirs; shall order the sale of such part, etc. 
etc., as may appear to him necessary to discharge the debts,” etc. 

In the matter of the Succession of Bowles, 3 R. 36, the Supreme Court 
has established the following principles, which are the natural deduction 
of the articles above quoted, after speaking of the several notices to be 
given to the heirs and to the attorney for the absent heirs, the Court 
says: 

**We think very strong reasons exist why the forced heir, at least; 
should be notified of an application to sell the succession in which he is 
interested. Article 1661 of the Code only authorizes the sale in default 
of funds to pay debts and legacies, and a certain order is prescribed, etc. 
The heir should be notified of a deficiency of funds to pay the debts, etc. 
Other reasons might be given why the heir should be informed of those 
acts of the executor, which materially affect the property, ete. It seems 
that the parties were aware in this case of the necessity to give notice, etc. 
The error appears to be fatal.” 

Great stress was laid (in the Court below) on the fact that the opponent 
has already received his almost entire share in his grandfather’s succes- 
sion, and that he comes with bad grace as an opponent to the tableau. 
The tableau shows that the other heirs have also received a portion of 
their share. The difference is merely in the amount received, and consti- 
tutes no legal ground to dismiss opponent’s demand; and if it proves any- 
thing, itis that the opponent was the poorest of the family, ard can, less 
than any other, submit to a useless sacrifice of his interest. I say useless 
sacrifice, because the sale for cash was not necessary to pay a sum not ex- 
ceeding $1,400, and because the sale being made immediately after the 
surrender of the Confederate armies, at a moment when the state of the 
country was quite unsettled, when one-half, at least, of our population 
had not yet begun to recover from their heavy losses and fearful embar- 
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rassments, it was a notorious fact that property was then sold at a great 
sacrifice. Adding to the difficulties of the times the necessity of paying 
the whole price cash, was certainly not the means of procuring an advan- 
tageous sale of the property. 

But the opponent does not merely show that his interest has been sacri- 
ficed, he shows further, that it was sacrificed in violation of his legal 
rights, and that he is entitled to a remedy. 

If it cannot be denied that, as between the heirs and the executor, the 
solemn agreement entered into could not be altered or violated without 
notice to the parties thereto, the next question is, how does the illegality 
shown by the proceedings affect the rights of the purchaser ? 

We are met at the threshold with the dictum of the Supreme Court, 
that a purchaser ata judicial sale need not look beyond the order of Court. 
We do not deny the strength of the argument intrinsically, but we deny 
its sweeping effect in the case of a monition. It appears to us reasonable 
and equitable to say that, when a purchaser calls upon all parties interested 
to show if any informality, or any other defect exists in the proceedings 
under which the property was sold, he cannot afterwards say, when the 
illegality is shown, that he need not look beyond the order of Court. He 
has opened the door to the opposition, and cannot refuse to discuss its 
merits. 

It would seem, indeed, from the position assumed by the purchaser, 
that the mere issuing of a monition cures all defects in the proceedings 
conducive to the order of sale. If he does not wish to go beyond that 
order, let him be satisfied with his title, but if he, himself, goes beyond, 
calls upon the heirs to show any defect whatsoever in the order under 
which the sale was made, his monition becomes subject to exceptions 
which, perhaps, the party interested would otherwise be precluded from 
asserting as plaintiff in an action to annul the sale. It is a case analogous 
in principle to the rule : que temporolia sunt ad agendum perpetua sunt 
ad excipiendum. Prescription certainly extinguishes many claims after 
the time fixed by law, yet those very claims may be pleaded in compensa- 
tion by the defendant; and though a direct action to annul a contract be 
prescribed, its nullity may be pleaded by the party against whom it is 
sought to be enforced, at any time, by way of exception. 2 L. R. 386; 
12 R. 198. 

Now comes this question: Do the terms and spirit of the statute of 
1834 support the opponent’s petition ? 

The second section (R. 8, 340) states that the monition must call ‘upon 
all persons who can set up any right to the property, in consequence of 
informality in the order, decree or judgment, under which the sale was 
made, etc. etc., or for any other defect whatsoever, to show cause why 
the sale should not be confirmed.” 

The 7th section says: ‘‘The judgment confirming the sale shall have the. 
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force of res judicata against all persons who may hereafter claim the 
property sold in consequence of any illegality or informality in the pro- 
ceedings, whether before or after judgment,” ete. 

In this case the opponent has responded to the call of the purchaser, 
and the law protecting his interest gives him the privilege of asserting 
his rights in consequence of any defect whatsoever, either before or after 
judgment, which terms could not have been inserted in the section if the 
parties called upon had not the right to plead in opposition to the con- 
firmation of the sale, all informalities, illegalities or defects in the 
proceedings, of whatsoever nature, either before or after the order of 
sale. A different construction would amount to a complete abrogation of 
the statute. Whether the defect be a sufficient ground to annul the sale 
is a matter to be decided by the Court, but it must be examined and 
inquired into. 

The alleged defect in this case is not en dehors of the proceedings; it 
is precisely one intended to be inquired into under the statute; it is an 
informality, or an illegality; it is a defect in the very order under which 
the property was sold; and if so considered by the Court, the monition 
must be dismissed and the sale annulled. 

The attorney for the purchaser has quoted the cases of 1 La. 436, and 
15 La. 182, in support of the position assumed by him, that the purchaser 
need not look beyond the orderof sale. These cases date from 1830 
and 1831, when there was no statute of monition, and cannot, therefore, 
be invoked to dismiss pleas made in conformity with the statute of 
1834. 

In the case of Valderes v. Bird, 10 R. 398, quoted by the defendant, the 
Court makes the following remarks: ‘‘It is now settled that when there 
is a formal decree, recognizing the necessity of selling the property for 
the payment of debts, and giving an opportunity to the attorney of the 
absent heirs to show that no such necessity existed, the purchasar is not 
bound to look beyond the decree.” 

What then is the consequence, if no such opportunity has been 
given ? 

The Court refers to the prescriptions of Article 1157, which we have 
quoted ourselves, requiring notice to the attorney for the absent heirs, so 
that the authorities of defendant, himself, support our assertion that the 
terms of sale could not be changed without notifying said attorney, and 
giving him an opportunity to show that no such necessity existed. The 
decree, therefore, was informal, no such notice having been given. 

The case of Carter v. McManus, 15 A. 676, relied upon by the defen- 
dants, was a direct action in nullity, and not an opposition to monition. 
Besides, there was no attorney for absent heirs, and nothing required a 
compliance with the terms of Article 1157. 

We, therefore, say in conclusion : 

1. That the order of sale of June 28th, 1865, for cash, was informal 
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and i illegal, by reason of pre-existing order on the terms and conditions 
agreed upon. 

2. That the second order of sale could not be legally issued, changing 
the terms and conditions, without showing that the existing debts re- 
quired such an amount of cash, and without notice to the parties to the 
agreement entered into, including the attorney for the absent heirs, re- 
quiring them to show cause why the terms should not be changed, and 
why the whole amount should not be paid in cash. 

8. That the defect in the mortuaria proceedings of the late Antoine 
Hebrard, being one of those covered by the statute of 1834, the same 
may be opposed to the confirmation of the monition prayed for in this 
case. 

Opponent, therefore, prays that the judgment appealed from be ‘re- 
versed, the promulgation of the monition refused, the sale annulled, and 
the executor ordered to proceed in conformity with the terms agreed 
upon in the petition of January 25th, 1862, praying for an order of sale. 


J. Magne, for appellee.—The only question presented here is,-whether 
the probate sale made to us by the Sheriff, is valid. 

Certain property was sold under an order of the Second District Court, 
and purchased by Samuels, the appellee; the monition published by him 
was opposed by the appellant, on the ground that the order of Court on 
which the sale was made was improperly issued. The judgment of the 
District Court dismissed the opposition, and the opponent appealed. 
The executor will show that the proceedings anterior to the order, on 
which the sale was made, are regular. But were it otherwise, the sale 
should still be declared valid as to us, the purchaser in good faith. 

The Court will bear in mind that the pretended irregularities, urged by 
the opponent, were anterior to the order of sale; and it is well settled 
that ‘‘the purchaser at a sale, under the order of a Probate Court, which 
is a judicial sale, is not bound to look beyond the decree recognizing its 
necessity. He must look to the jurisdiction of the Court ; but the truth 
of the record, concerning matters within its jurisdiction, cannot be dis- 
puted. 2 Hennen’s Digest (new edition), p. 1494, No. 5, and authorities 
quoted there.” 

In Lalanne’s Heirs vy. Moreau, 13 La. 436, the Court, after having noticed 
some points peculiar to the case, said: ‘‘ But we place our decision on 
the broad ground, that sales directed or authorized by Courts of probates 
are judicial sales, to all legal intents and purposes. It was so decided by 
this Court in the case already alluded to (Michel’s Heirs, 11 La. 156), and 
the principle is recognized in that of Piniard v. Deyris, 3 Martin N. 8. 
22. Article 114, p. 366, of the old Civil Code also seems to recognize it, 
and it is a textual provision of the Louisiana Code, included in Article 
1863 : 

«The necessity and wisdom of such a rule of property has long been 
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felt and acknowledged in the most important States of this Union, and 
none is better settled by the decisions of their Courts. They all main- 
tain that a purchaser, under a decree of the Orphan’s Court, is bound to 
look to the jurisdiction, but that the truth of the record, concerning mat- 
ters within that jurisdiction, cannot be disputed. See the case of Thomp- 
son vy. Tolmie, 2 Peters, 166, in which the Supreme Court of the United 
States said, in conclusion : 

‘¢If purchasers were responsible for the mistakes of the Court, in point 
of fact, after they had adjudicated upon the facts, and acted upon them, 
such sales would be snares for honest men.” 

In Ball’s Administratriz v. Ball et al. 15 La, 182, the Court, after having 
noticed the irregularities urged in that case, and stated that ny would 
not affect the purchasers, added: 

“‘The holders of this property would successfully appeal to the deci- 
sions of this Court, in which it has been adjudged that purchasers at a 
sale made under the decree of a Court, of competent jurisdiction, are 
not to inquire into, or be responsible for, the proceedings which preceded 
the decree, and are not bound to look behind the decree itself ;” and au- 
thorities quoted there. 

In McCullough v. Minor, Executor, 2 An. 466, 467, the Court said: ‘The 
purchaser in this case was not bound to look beyond the decree. The 
jurisdiction of the Court was undoubted, and the jurisprudence of this 
State has long since been settled, that a bona fide purchaser at a judicial 
sale is protected by the decree ;” and authorities quoted there. And this 
principle has been over and over again recognized. See 11 La. 149, 156. 
10 Rob. 298. 16 La. 440. 3 Rob. 122. 15 An. 250. 

This is also the jurisprudence admitted in the Courts of the United 
States. , 

In Thompson v. Tolmie, 2 Pet. 168, quoted as above by our Supreme 
Court, the Court added : 

‘‘The purchaser is not bound to look further back than the order of 
the Court. He is not to see whether the Court was mistaken in the facts 
of debts and children ;” and the Court went on to say that such was also 
the jurisprudence in the State of Massachusetts, where it was held that a 
title under a sale by administration, by virtue of a license from the Court 
of Common Pleas, was good against the heirs of the intestate, although 
the license was granted upon a certificate of the Judge of Probates, not 
authorized by the circumstances of the case. The Gourt said: ‘‘The license 
was granted by a Court having jurisdiction of the subject. If that juris- 
diction was unprovidently exercised, or in a manner not warranted by the 
evidence in the Probate Court, yet, it is not to be corrected at the expense 
of the purchaser, who had the right to rely upon the order of the Court 
as an authority emanating from a competent jurisdiction.” 

And the same principle was affirmed in Voorhzes vy. The Bank of the U, 
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8.10 Pet. R. 445. 1 Wallace United States Supreme Oourt Reports, 
. 634. 
4 In this case the jurisdiction of the Court was unquestionable, and is 
not contested ; and we were not bound to look behind the decree order- 
ing the sale. Had the appellant believed that the order of sale was im- 
properly issued, he could have opposed it and attempted to prevent the 
sale; but, after having tacitly consented to it, he cannot change his mind 
and question the validity of the sale, to the detriment of an innocent 
purchaser. 
We trust, therefore, that the judgment a quo will be affirmed, and the 
sale homologated—all the costs to be paid by the opponent and appellant. 








Iustry, J. Bernard Samuels, the purchaser at a judicial sale of pro- 
perty belonging to the succession of Antoine Hebrard, seeks to have the 
sale to him of a certain lot of ground homologated by means of a moni- 
tion, which is opposed by R. A. Hebrard, one of the heirs of Antoine 
Hebrard, who, also, opposes the tableau filed in Oourt by the 
testamentary executor, so far as it regards the distribution of the 
price of the lot, paid by the said purchaser into his hands. 

The grounds of opposition are : 

1. That the order of sale of June 28th, 1865, for cash, was informal 
and illegal, by reason of the pre-existing order of sale on the terms and 
conditions agreed upon. 

2. That the second order of sale could not be legally issued, changing 
the terms and conditions without showing that the existing debts required 
such an amount of cash, and without notice to the parties to the agree- 
ment entered into, including the attorney for the absent heirs, requiring 
them to show cause why the terms should not be: changed, and why the 
whole amount should not be paid in cash. 

3. That the defects in the mortuaria proceedings of the late Antoine 
Hebrard, being one of those covered by the statute of 1834, the same 
may be opposed to the confirmation of the monition prayed for in this 
case. 

The purchaser’s main reliance is on the recognition, as applicable to 
this case, of the principle, that a purchaser need only look to the juris- 
diction of the Court, but the truth of the record concerning matters 
within its jurisdiction cannot be questioned. He relies on the following 
authorities : 

In Lallanne’s Executor v. Moreau, 13 La. 436, the Court says: ‘We 
place our decision on the broad ground, that sales directed or authorized 
by Courts of probates, are judicial sales to all legal intents and purposes. 
It was so decided by this Court in Michel’s Heirs, 11 La. 156, and the 
principle isrecognized in that of Pintard v. Deyres, 3 Martin N. 8. 22. Art. 
114, p. 366, of the old Civil Code, also seems to recognize it, and it is a 
textual provision of the Louisiana Code, included in Article 1863." The 
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necessity and wisdom of such a rule of property, has long been felt and 
acknowledged in the most important States of the Union, and none is 
better settled in the decision of their Courts. They all maintain that a 
purchaser under a decree of the Orphan’s Court, is bound to look to the 
jurisdiction, but that the truth of the record concerning the matters 
within that jurisdiction cannot be disputed. See the case of Thompson 
v. Tolmie, 2 Peters 166, in which the Supreme Court said, in conclusion: 
“If purchasers were responsible for the mistakes of the Court, in point of 
fact, after they had adjudged upon the facts and acted upon them, such 
sales would be snares for honest men.” 

In Ball’s * Administrator v. Ball et al.,15 La. p. 182, the Court, after 
observing that the purchasers would not be affected by irregularities in 
that case, say: ‘‘ The holders of this property would successfully appeal 
to the decisions of the Court in which it has been adjudged,’’ that pur- 
chasers at a sale, made under the decree of a Court of competent juris- 
diction, are not to enquire into and be responsible for the proceedings 
which preceded the decree, and are not bound to look behind the decree 
itself. See the authorities quoted there. 

In McCulloch v. Minor, 2 An. pp. 466, 467, the Court said: ‘‘ The pur- 
chaser in this case was not bound to look beyond the decree. The juris- 
diction of the Court was undoubted, and the jurisprudence of this State has 
long since been setiled that a bona fide purchaser, at a judicial sale, is protected 
by the decree. And this principle has been repeatedly recognized. See 11 
La. 149, 156; 10 Rob. 398; 16 La. 440; 3 Rob. 122, and 15 A. 250. 

In the cass of Thompson v. Tolmie, 2 Peters, 168, before quoted, the 
Court added: ‘‘ The purchaser is not bound to look further back than the 
order of the Court. He is not to see whether the Court was mistaken in the 
facts of debts and children;” and the Court went on to say that such was 
also the jurisprudence in the State of Massachusetts, where it was held 
that a title under a sale of administration by virtue of a license from the 
Court of Common Pleas, was good against the heirs of the intestate, al- 
though the license was granted upon a certificate of the Judge of 
probates, not authorized by the circumstances of the case. The Court 
said: ‘‘The license was granted by a Court having jurisdiction of 
the subject. If that jurisdiction was improvidently exercised, or in a 
manner not warranted by the evidence in the Probate Court, yet it is not 
to be corrected at the expense of the purchaser, who had a right to rely 
upon the order of the Court, as an authority emanating from a competent 
jurisdiction, and the same principle was affirmed in Voorhies v. The Bank 
of the United States, 10 Peters, p. 445; 1 Wallace United States Supreme 
Court Reports, p. 634. 

This is certainly the general rule, and the counsel for the opponent 
says: ‘* We do not deny the strength of the argument intrinsically, but 
“we deny its sweeping effect in the case of a monition; and it is contended 
that the Act of 1834 justifies the opponent in resisting the homologation 
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of the sale for any defect whatever, either before or after the 
judgment.” | 

He says that the cases cited by the purchaser, to screen him from any 
defects previous to the rendition of the decree or order of sale, date from 
1830 and 1831, when there was no statute of monition, and that the prin- 
ciple therein recognized cannot be invoked to dismiss pleas made in con- 
formity with the statute of 1834. 

The doctrine contended for by the purchaser is one now of fixed juris- 
prudence daily and uniformly put into practical operation. 2 An. 468, 
14 An. 154. How far it may be applicable in monition suits is not well 
settled ; but, it would seem to be the fixed determination of the Courts, 
as we gather from our own jurisprudence, and that of other States of the 
Union, as well as that of the Supreme Oourt of the United States, to pro- 
tect the innocent purchaser of property at judicial sales ; and the case 
must be a strong one against the purchaser, in whatever form the ques- 
tion is presented, to disturb him for defects in the proceedings, previous 
to the rendition of the decree, under which the sale to him is made. 

Is there anything in the mortuaria to estop the opponent from contest- 
ing one very important fact—that a sale of the lot of ground was of in- 
dispensable necessity to pay the debts and charges of the succession ? If 
there be, and it had a tendency to induce third persons to believe in the 
existence of this fact, can he who thus vouched for the truth of it be 
heard to gainsay it? Most assuredly not. The opponent subscribes, in 
the most unqualified manner, to the declaration of the executor, ‘that 
for the purpose of paying debts and expenses of this succession, and 
meeting the heavy taxation upon property, generally and finally liquide- 
ting the estate, it becomes necessary and indispensable to sell the pro- 
perty as described in the inventory,” in which is included this lot of 
ground. 

This admission of the indispensable necessity for a sale of this property, 
is made by all the heirs, and the attorney of the absent heirs, and if this 
was an essential prerequisite to the order for asale, it could not have 
been more formally observed ; but were there not, in reality, debts stil] 
due by the succession ? The first executor received $4,781 05, and dis- 
tributed among the heirs $4,648 86, having extinguished of the debta 
(amounting to some $1,795 39) only $137 19, and leaving due thereon 
$1,658 20, to be paid out of the proceeds of the lot. The terms of sale 
were changed by the order for a sale of the 28th June, from credit instal- 
ments to cash ; and it is contended that the want of notice of this change 
to the heirs and attorney of absent heirs, rendered null and void the or- 
der of sale, and the sale made under it. The testamentary executor is 
authorized by law to cause to be sold the property of the succession, to 
pay the dedbis and legacies (1661 C. C.); and, in proceeding to the sale of 
such property, it should be done in the same manner as is prescribed for 
the curators of vacant successions. 16630, 0. Notice must be given to 
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the atiorneg for absent heirs (1157 O. C.); and the Judge, after having heard 
him, shall order the sale of all or such part of the real estate, which be- 
jJongs to the succession, as may appear to him necessary, in order to dis- 
charge the debts. (See Articles 1155, 1156, 1157, 1661 and 1663 of the 
Civil Code.) 

So far as regards the requisitions of these articles in relation to the 
notification of the executor’s petition for a sale to the attorney of absent 
heirs, it has been complied with, and he and the heirs present have ad- 
mitted, judicially, the necessity for such a sale. This was the sole object 
of the law in making the attorney for absent heirs a party to an applica- 
tion for a sale, in order to ascertain, contradictorily with him, if such a 
sale was necessary. 

It was so, in effect, declared in Vaideras v. Bird, 10 Rob. 398. The 
Court therein said : 

‘* It is now settled that when there is a formal decree, recognizing the 
necessity of selling the property for the payment of debts, and giving an 
opportunity to the attorney of absent heirs to show that no such 
necessity existed, the purchaser is not bound to look beyond the 
decree.” 

The last order of 28th June, 1865, for a sale, was merely supplementary 
to the first order, and produced no change in it, except as to the terms, 
substituting for credit installments of siz and twelve months, with interest, 
a cash price—a modification within the competence of the Court, on the 
application of the executor, advised as it was by previous proceedings, 
that a sale was necessary, and aware that the delay for the credit install- 
ments, originally specified in the first order, had, long previous to the 
date of the second order, passed by, and taking into consideration that, 
in the peculiar state of things then existing, that the change was an ad- 
vantageous one. .Orders for sales in succession matters are not final 
judgments, and, as such, unalterable ; but may be, and frequently are, 
modified by the Judge, in the exercise of a sound legal discretion, and 
for sufficient reasons. See 540C.P. Elders v. Rogers, 11 An. 606. 
Thompson v. Mylner, 9 An. 211. Slark vy. Burk, 9 An. 345; which are 
similar in principle. 

The case of the Succession of Bowles, referred to by the appellee, differs 
materially from this one. The authorities cited below are, we think, 
more apposite to the case at bar: Articles 1661, 1663, 1156, 1157, 1042, 
1051, and 1055 C. C. Swecession of McLean, 12 An. 223. Succession of 
Gurney, 14 An. 622; and Carter v. McManus, 15 An. 677. 

No objection on account of irregularity or illegality in the order of sale 
was made. at or previous to the sale ; and for the reasons hereinbefore 
given by us, and those upon which the District Judge dismissed the oppo- 
sitions of Richard A. Hebrard, the judgment, with an amendment to it, 
must be affirmed. By the act of the Legislature, entitled ‘‘ An act for the 
further assurance of titles to purchasers at judicial sales,” approved 10th 
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March, 1834, section 5th, it is made the duty of the Judge, in case no 

cause is shown against the prayer of the monition, to homologate and 

confirm the judicial sale, provided the applicant has, to the satisfaction 

of the Judge, complied with the requisitions of the law in relation to ad- 

vertisements, description of property, etc., which he has done. 

It is therefore ordered, adjudged and decreed, that the judgment of 
the District Court, which only dismisses the opposition of R. A. Hebrard 
to the homologation of the judicial sale of the lot of ground belonging 
to the succession of Antoine Hebrard and adjudicated to Bernard 
Samuels, on the 31st July, 1865, be amended, and that the said judicial ~ 
sale be, and the same is hereby homologated and confirmed ; and that so 
amended, that the said judgment be affirmed, at the costs of opponent 
and appellant. 











Amwprose Lanrear v. Lov Mester. 


In an action to annul a judgment, it must appear that the party secking to annul the judgment has 
conformed to those essential requirements which equity oxacts from suitors who invoke its sid. He 
must have used all reasonable diligence, and not neglected to use such means as he possessed, to 
prevent the evil of which he complains. 

The military order of General Shepley, Military Governor of Louisiana, requiring the Judges of other 
Courts in the Parish of Orieans to hold the sessions of the Fourth and Fifth District Courts of New 
Orleans, for the purpose of terminating pending oases, gave such Judges full power to hold those 
Courts for that purpose. 

Courts will judicially take notice, without proof, of whatever ought to be generally known within the 
limits of their jurisdiction; and this Court cannot ignore an historical fact in relation to the 
source whence Judges of Courts, over which it exercises appellate jurisdiction, derived their power 
to preside in other tribunals, at a time when the State laws were merely subsidiary to military rule. 


PPEAL from the Fifth District Court of New Orleans, Leaumoni, J. 
Miles Taylor, for appellant.—Louis Mestier instituted a suit in the 
Fifth District Court of New Orleans, against the New Orleans, Opelousas 
and Great Western Railroad, and Ambrose Lanfear, on the 3d of March, 
1859, in which he claimed $15,000 as damages from the defendants in 
solido, for certain acts therein charged. This suit was brought by Pierre 
Soulé, as the attorney of petitioner; and it was put at issue by answer 
filed by the respective defendants; that by Ambrose Lanfear, through his 
attorney, M. M. Cohen, and that of the Railroad Company, by their at- 
torney, G, A. Breaux. 
The case, after it was put at issue, was tried in December, 1859, before 
a jury, and a verdict was given against Lanfear, one of the defendants, 
for the sum of $10,000, and a judgment was rendered on the verdict, 
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which was signed on the 10th of December, 1859. From this judgment 
Lanfear appealed, and the case was heard on appeal in the Supreme 
Court. 

On the appeal, Lanfear was represented by H. M. Spofford and his 
original counsel; and the Supreme Court, after hearing the case, gave a 
judgment on Monday, June 10th, 1861, in which they reversed the judg- 
ment of the lower Court, and remanded the case for a new trial. 

The judgment rendered by the Supreme Court was filed in the Fifth 

District Court on the 22d of June, 1861. There were no further pro- 
ceedings had in the casefrom this time, until the city of New Orleans was 
taken possession of by the national forces, in the latter part of April, 
1862. The Honorable H. B. Eggleston, who had before been the Judge 
of the Fifth District Court of New Orleans, withdrew at that time from 
the discharge of the duties of that place; and there was no Judge ap- 
pointed to the Fifth District Court until the present incumbent of that 
office was appointed, and entered on the duties of the place in the year 
1865. . 
All the counsel employed in the case withdrew from the city, and were 
absent until after July, 1864. No regular sessions of the Fifth District 
Court, for the transaction of business, were holden from the time of the 
occupation of the city in 1862, by the Federal authority, until the re- 
organization of the Court in 1865. Nor was there any Judge appointed 
to fill the place of Judge of the Fifth District Court, during all that 
time. 

On the 28th of May, 1864, the Court, presided over by a Judge of one 
of the other District Courts of the city, met for the calling of cases, and 
the case of Louis Mestier v. The New Orleans, Opelousas and Great Western 
Railread Compang, and Ambrose Lanfear, was fixed for trial on the 6th of 
June, 1864, and there was an order made directing the Sheriff to summon 
a jury. No other case was then fixed for trial. No public notice was 
given in the newspapers of the intention of the Court to fix causes for 








trial in the Fifth District Court, or that this cause had been actually — 


fixed. 

The case then stood on the docket of the Court as in charge of M. M. 
Cohen and G. A. Breaux, for the defendants. 

On the 6th of June, the cause was continued on to the 28th of June, 
1864, and on that day it was taken up for trial by H. B. Eggleston, as 
counsel for the plaintiff, and tried ex parte—the defendants not being 
represented—and the jury then empanelled gave a verdict against Lanfear 
for the sum of $15,000. Judgment was rendered on this verdict on the 
28th of June, and signed on the 2d of July, 1864; and as no notice of 
judgment was issued, or served on the defendant, Lanfear, he had no 
knowledge of these proceedings until an execution had been issued on 
the judgment, and the Sheriff demanded payment of it under the execu- 
tion, subsequently to the expiration of the delay given by law, within 
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which a suspensive appeal may be taken. 

The defendant, Ambrose Lanfear, then instituted his suit of nullity 
against this judgment, setting up all the above recited facts, and alleging 
that there having been no Judge appointed for the Fifth District Court, 
and he, petitioner, having no knowledge, information or belief, that the 
said cause could be proceeded in, or tried in the Fifthistrict Court 
while the office of Judge of the Court was vacant, had employed no other 
attorney, or counsellor at law to represent him in the case; and that he- 
_ had no knowledge, information or belief, that any proceedings had been 
taken in the said case after the place of Judge of the Fifth District had 
been vacated by the withdrawal of H. B. Eggleston, the former Judge, 
until on or abont the 2Ist or 22d of July, 1864, on which day one of the 
deputies of the Sheriff of the parish of Orleans demanded payment of 
him of the sum of $15,000, with interest and costs, under the execution 
issued on the 28th of June, 1864, and signed on the 2d of July, 1864; and 
that he had been condemned unheard, ex parte, and without notice; that 
in the premises some improper advantage was taken of him, the manner 
of which was unknown to him; that it would be against good conscience 
to execute the judgment, and that the judgment was void, and ought to 
be annulled; and praying that Louis Mestier, the plaintiff in the judg- 
ment, should be cited before the Court to answer his petition; and that 
after legal proceedings had, the judgment should be annulled, and de- 
clared void and of no effect; and that an injunction should, in the mean- 
time, stay all further proceedings on it. 

The injunction applied for was refused; and after various proceedings, 
the defendant, Lanfear, whose property was under seizure on the execu- 
tion issued upon the judgment, and was advertised to be sold, paid the 
amount of the judgment into the hands of the Sheriff on the very 
morning of the day fixed for the sale of his property seized to satisfy it. 
But notwithstanding the refusal of an injunction to stay the proceedings 
under the judgment, the defendant, Lanfear, still prosecuted his action 
of nullity against it, and the case was put at issue by the defendant in 
the action of nullity, Louis Mestier filing his answer, in which he pleads 
the general issue. Subsequently to the filing of this answer, the plaintiff 
in the action of nullity, who had paid the amount of the judgment, filed 
a supplemental petition, in which he set up that fact, and further prayed 
that there should be a judgment in his favor against Mestier, for the 
amount which he had been illegally compelled to pay; and the defendant, 
Mestier, filed his amended and supplemental answer, in which he alleges 
that the action of nullity had been abandoned by the voluntary execution 
of the judgment attacked for nullity, in making payment to the Sheriff 
under the execution. , 

The case was tried upon these issues, and all the facts set up by the 
plaintiff, as grounds of nullity with respect to the judgments, were es- 
tablished by the evidence adduced. 
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It also appeared by the evidence, that the plaintiff in the action of nul- 
lity, had actually paid the judgment obtained against him in June, 1864, 
by Mestier, and which is the subject of this action of nullity, after his 
property had been advertised for sale, and on the very day when the sale 
would have taken place, as alleged by the plaintiff, Lanfear, in his sup- 
plemental petition. 

This payment, so made by Lanfear, is set up by the defendant, Mestier, 
and is made by him the foundation of a plea on his part, that the pay- 
ment was a voluntary execution of the judgment attacked, and that the 
making of it amounted to an abandonment of the action of nullity. It 
is impossible for the plaintiff in the action, to conceive upon what prin- 
ciple such a plea is based, unless it be upon the assumption of the de- 
fendant, Mestier, that the plaintiff, Lanfear, after having had an illegal 
judgment improperly obtained against him, ex parte, could have no right 
to contest it unless he permitted him, Mestier, to take his, Lanfear’s, 
property in payment of the amount specified in the judgment, at two- 
thirds of its appraised value. As the plaintiff does not apprehend that 
the recognition of any such principle, by any Court, is possible, he will 
leave this plea without further remark, and will present the points and 
authorities on the merits of the case for consideration : 

1. The right to the action of nullity is given in Articles 604, 605, 606, 
607, of the Code of Practice. But the causes on which the action may 
be founded, are not all enumerated in the Articles of the Code; and it 
has been repeatedly held by our Courts that the action can be maintained 
in other cases, besides those there enumerated. Chinnv. The First Muni- 
cipality, 1 R. R. 523; Norris v. Fristoe, 3 A. 646; Musson v. Richardson, 11 
R. R. 37. 

2. There is no provision of law for the transaction of business 
in a District Court of New Orleans, when there is no Judge of that 
Court. 

The cases in which, under the law, a Judge can act and exercise the 
judicial functions in a different Court from that to which he was ap- 
pointed, are those in which the Judge of the Court, whose functions are 
to be supplied, has been recused; has recused himself, is incapacitated 
from holding it by reason of illness, or has leave of absence. Acts of 
1855, p. 495, 3 4, 13, 15. When there is no Judge of a Court, there is no 
Court, and the judicial functions cannot be exercised. 

This is illustrated by what takes place in England, with respect to the 
action of the high Court of Chancery. Where there is a Chancellor, he is 
permitted to call in any Judge he pleases, to try cases in chancery, and 
he calls in frequently, in fact, Judgeg from the Courts of the King’s 
Bench, Common Pleas and from the Court of Exchequer. But when 
there is a vacancy in the Court, and there is no Chancellor, no business 
can be done in it. There is then no Judge of the Court; and in the 
presence of such a fact, the other Judges cannot act, because there is no 
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Judge to be replaced. See Campbell’s Lives of the Chancellors. Third. 
Ignorance of fact excuses. 1 Story’s Equity Jurisprudence, 3 140, 146, 
note 2. 

The object of all laws, with reference to the prosecution and defence of 
actions in Courts of justice, is to have justice done between the parties, 
after a fair trial, had on due notice. Both parties are equal before the 
law, and it is the design of the lawmaker to place litigants in Courts on 
an equal footing. 

No advantage is to be given to one over another; and when an unjust 
advantage is obtained by one party over another, as in this case, it is the 
duty of the Court to apply a remedy, and deprive the party of that 
advantage. 

In the present case Lanfear, the plaintiff, was ignorant of the following 
facts : 

1. That business could be done in the Fifth District Court, when 
there was no Judge appointed to fill the office of Judge-of the Court. 

It is true, it is said that there was an order of the military Governor of 
the State, authorizing the Judge of other Courts to act in this. No such 
order has been placed in evidence, nor have I ever seen one, though I 
have enquired diligently, with a view to ascertain whether it did or did 
not exist. Butif such an order had been made, it isa fact of which 
Lanfear was ignorant, and in the absence of any proof, bringing home 
knowledge of it to him, personally, it is, so far as to the questions invol- 
ved in this case, as though none such had ever been made. For though 
all men are necessarily presumed to know the laws of a country, no one 
can presume to have knowledge of any fact which constitutes an excep- 
tion to the law. To affect the plaintiff, Lanfear, not only must such an 
order be shown, but the knowledge of its existence must be brought 
home to him by positive proof. 

2. That there was any intention on the part of the plaintiff in the suit, 
Mestier, to proceed in it. 

Nothing had been done in it since June, 1861. The counsel of all the 
parties had been absent from the city since the spring of 1862, and had 
not returned. No public notice was given through the newspapers of 
the fixing of cases. No notice of any kind was given to Lanfear, person- 
ally, and the case was tried ex parte. 

And in consequence of all this, great mischief has been done to the 
defendant in that suit, Ambrose Lanfear, the plaintiff in this action of 
nullity. 

1. He was deprived of the opportunity of objecting to improper evi- 
dence ; of offering evidence in his own behalf; and of contesting the 
points involved in the case by arguments addressed to the jury. 

2. The effect of this, to the injury of the defendant in the judgment, 
Lanfear, is shown by the fact that the jury gave a verdict against him for 
$15,000, when a previous one for $10,000 had been set aside by the Su- 
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preme Court, because it was excessive. 

8. The defendant was deprived of all opportunity to obtain a suspen- 
sive appeal, because in consequence of the proceedings being carried on 
in the manner and under the circumstances shown by the proof, he had 
no notice of them whatever, actual or constructive, until the demand 
made upon him by the sheriff for the payment of the judgment, under 
the authority of the execution issued on it, after the delay given for tak- 
ing a suspensive appeal had expired. 

If, as it is abundantly shown by all the evidence before the Court, the 
petitioner Ambrose Lanfear ‘‘was condemned unheard, ex parte, and 
without notice, and that some improper advantage was taken of him,” 
etc., then the judgment ought to be annulled, and a judgment should be 
given against Mestier for the amount improperly and unjustly received by 
him under this null and void judgment. 





Eggleston & Howe, for appellee.—This is a suit of nullity. The defen- 
dant, Louis Mestier, in June, 1864, recovered in the Fifth District Court 
of New Orleans, a judgment against Ambrose Lanfear, ina suit which 
had been long pending, for the sum of $15,000. 

The case had been regularly called and fixed for trial, and duly posted 
on the bulletin board of the Court. It was tried before a jury, the de- 
fendant Lanfear not appearing at the trial, either personally or by attor- 
ney of record. 

No motion was made for a new trial, nor was any appeal taken, either 
suspensive or devolutive. 

An execution having been issued against the property of Lanfear, he 
caused to be prepared the petition in the case at bar, which purports to be 
a petition in a suit of nullity, and applied successively to Judges Thomas 
and Leaumont for an injunction, which was refused. 

The petition, it will be observed, is entitled in the Fifth District Court 
of New Orleans, and verified —— 1864. 

The injunction being denied, Mr. Lanfear then procured from Major- 
General Banks, ex parte, a stay of proceedings, by order dated August, 
1864. 

Mr. Mestier then applied to Major-General Hurlbut, the successor of 
Banks, to set this stay aside, and General Hurlbut so modified the order 
as to stay proceedings until the determination of the suit of nullity, which | 
Lanfear alleged he had commenced, namely, the present suit. 

By the same order, Mr. Lanfear was directed to pay the amount of the 
judgment into the hands of the sheriff, which he did. 

In December, 1864, finding that the suit of nullity was not being pro- 
secuted, and therefore likely never to be determined, Mr. Mestier never 
having even been cited, General Hurlbut revoked his stay, and remitted 
the parties to their rights at law. Order dated —— 186 —. 

An alias fi. fa. was then issued in the suit of Mestier v. Lanfear, and 
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the sheriff was requested to seize and pay over to Mestier the $15,000 
which had been deposited. The sheriff declining to take this course, a 
rule was taken to compel him; and at the same time Mr. Lanfear took a 
rule in the present case (the suit of nullity), for an injunction against the 
judgment and execution. 

Both rales came on for trial before Judge. Wellowes, sitting ns Indge.of 
the Fifth District Court, and both were discharged on the-—— day of 
January, 1865; a third Judge of our District Courts thus declaring that 
the petition in this suit of nullity exhibited no cause of action. 

In the meantime, under the alias fi. fa. upon the judgment sought to 
be annulled, real estate of anfear had been seized and was about to be 
sold, when, on the day of January, Mr. Lanfear paid the amount 
of the judgment to the sheriff. 

The present suit of nullity then proceeded. to trial before Judge 
Leaumont, of the Fifth District Court, and judgment. was given in favor 
of Mr. Mestier, from which Mr. Lanfear has appealed. .. . 

It has thus been judicially declared four successive times, by three dif- 
ferent judges, that, under the pleadings and proof, the plaintiff in this 
action of nullity cannot recover. 

To his recovery we oppose the following points : 

1. The judgment by default, in case of Mestier v. Lanfear, being regu- 
larly taken, cannot be attacked by a suit of nullity. The remedy of the 
defendant therein was an appeal. Seymour v. Cooley, 9 La. 79. McKnight 
v. McConnell, 14 A. 396. 

2. The right of Mr. Lanfear to invoke an equitable consideration of 
his case has been taken away by his own neglect. Equity is not an ami- 
ably weak contrivance for repairing the carelessness of suitors. It is a 
system firm though flexible, and abhors laches, 

And therefore, the Supreme Court of Louisiana have said, in regard to 
a plaintiff in an action of nullity, who had himself been neglectful ; ‘‘ If, 
by reasonable diligence, he could haye known sucha matter, or if he 
have been guilty of laches, he cannot be relieved.” Norris y. Fustoe, 3 
A. 646. Swain v. Sampson, 6 A. 799. 

And, where one personally cited allowed a default to be made final 
against him, without interposing any plea or applying for further time to 
answer, or for a continuance, or suggesting an inability, at the proper. 
time, to make a defence, it was held that he could not enjoin and annul 
the judgment, and that Art. 607 ©. P. does not. apply to such cases. 
McRae v. Purvis, 12 A. 85. 

And in another case, where there was no fraud on plaintiff's part, and 
the defendant had been guilty of laches, it was held that the defendant 
could not sustain an action of nullity, but that his remedy, if any, was 
by appeal. Knight v. McConnell, 14 A, 896. 

To permit an action of nullity in such cases, said the Court, in McRae 
v.. Purvis, would be a premium for neglect. 
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8. So far as the point made in the petition, that the Fifth District 
Court was without power to give the judgment in Mestier v. Lanfear, it is 
evident that, by taking this ground, Mr. Lanfear exposes himself to a di- 
lemma, on one horn or the other of which he is likely to be impaled. 

For if the Fifth District Court had power, in June, 1864, to give the 
judgment, then there is nothing in the objection. 

If it had no power to give the judgment, in June, 1864, it had no more, 
in August, 1864, to grant the injunction prayed for in the present suit, 
or to send out a citation, or to give a judgment of nullity. 

In brief, if Mr. Lanfear’s petition, in this respect, be tenable, he pre- 
sents the curious spectacle of a suitor asking a Court to give a judgment 
because it bas no power to give one. 

4. Lanfear voluntarily executed the judgment by paying it, and there- 
by renounced all objections and exceptions to the legality of the proceed- 
ings. ©. P. 567. 2 L. BR. 265. 4 Rob. 128. 5 An. 598. 

The judgment was rendered during the June term of the Court, upon 
the verdict of a jury regularly summoned, and after the case had been 
regularly called, fixed and placed on the manifest of the Court, according 
to the rule of Court recited on the record. If Lanfear was not there to 
defend himself, he can only impute his absence to his own negligence. 
He was in Court by process and his answer, and he should have watched 
the calling and fixing of causes. The absence of his counsel was no 
cause to delay the suit, for he might have engaged others. 13 L. R. 
582. 

The injunction was refused by two judges, because his petition dis- 
closed no cause of nullity. 

It is somewhat of an absurd inconsistency for Lanfear to deny the com- 
petency of the Judge who held the Fifth District Court, tried the cause 
and rendered the judgment, and then to apply to the same Jndge, and 
sue to annul the judgment which the Judge was disqualified to give. A 
more daring solecism in jurisprudence was never enunciated. If he had 
any rights left, it was by an appeal; but this he lost by paying the 
judgment. | 

Lanfear’s own conduct proves that he had no confidence in his effort 
to annul the judgment by suit. He obtained a military injunction from 
Banks, stopping the sale, and waited months before he had the petition 
served on Mestier. An appeal to the army to decide a civil suit in Court 
was never known until the advent of Butler, Banks and Hurlbut, in this 
city. When he invoked the aid of military power, it showed that he had 
no confidence of success by an appeal to the Courts. Lanfear has failed 
in showing any fraud, forgeries, ill practice, or equities of any kind, ex- 
cept the mquitas cerebrosa of the visionary, which will justify the annul- 
ment of the judgment of the Fifth District Court. 

The appellee asks for its affirmance. 
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Instxy, J. Thisis an action to annul a judgment rendered by the 
Fifth District Court of New Orleans, in the month of June, 1864, in the 
suit then therein pending of ‘‘ Louis Mestier v. The New Orleans and 
Opelousas Railroad Company and Ambrose Lanfear,” by which said judg- 
ment, Louis Mestier recovered from Ambrose Lanfear the sum of fifteen 
thousand dollars. 

This last-mentioned suit had been previously before this Court on ap- 
peal, and had been remanded to the District Court for a new trial, the 
defendant Lanfear having been, by the first judgment, condemned to pay 
the plaintiff Mestier ten thousand dollars. 

The principal ground of nullity now in this suit set up by Lanfear is, 
that the suit remanded was tried ex parte in the District Court, by an 
incompetent Judge; that he had no notice of the trial thereof, and was 
not represented by counsel thereat. 

The defence against this action is a general denial and the special aver- 
ment that the judgment sought to be annulled is valid in all respects, and 
that the defendant, Lanfear, has renounced all objections and defences 
to the same, if any ever existed, by his own conduct and acts. By an 
amended answer, Mestier alleged that, since the filing of his original 
answer, Lanfear has paid the judgment which he now seeks to set aside, 
and can no longer proceed against the same, the objections to it having 
been renounced by the voluntary execution and payment thereof. 

Lanfear admits the payment of the judgment to Mestier, but says it 
was énforced against him, and that he paid it under execution issued 
thereon. : 

The main ground of nullity is the legal incapacity of the Judge of the 
Third District Court to preside and try cases in the Fi/th District Court, 
so long as the Court has no regular incumbent Judge. 

If this incompetence is established by Lanfear, Article 612 of the Code 
of Practice entitles him to have the judgment objected to, pronounced a 
nullity—non est major defectus quam «defectus potestatis—but, if in this 
he is unsuccessful, all the other grounds relied on by him must prove un- 
available. 

The evidence does not enable us to say, with any degree of certainty, 
whether, at the trial of the case of Mestier v. Lanfear, in the Fifth Dis- 
trict Court, the judgeship therein was vacant. It merely establishes the 
fact that no Judge was appointed for that Court, after the capture of the 
city, until the appointment of Judge Leaumont; but, taking this for 
granted, was the Judge of the Third District Court empowered by any 
law of the State to try and decide cases in the Fifth District Court? We 
can find nothing in the Act of the Legislature of the 23d February, 1860, 
which purports to amend the act entitled ‘‘An act relative to District 
Courts, approved March 15th, 1865,” so confidently relied on by Mestiér’s 
counsel, to enable a neighboring Judge to try cases in another Court, 
wherein the judgeship is vacant. 

44 
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The clause relied on, in the Act of 1860, reads thus : 
‘* Whenever any District Judge shall be absent from his district, or 





shall recuse himself or be recused, or shall be unable to act by reason of. 


sickness, or any other cause whatever, or whenever the office shall beeome 
vacant by reason of death, resignation or otherwise, the Judge of the 
neighboring district shall have the power, and it shall be his duty, to 
grant all orders which might be granted by the Judge of the district.” 


This evidently refers to the orders which, by the article amended, a“ 


Judge was required to grant in chambers, and such orders as are men- 
tioned in the 32d section of the Act amended by the Act of 1860. 

By the Act of 1855, No. 255, page 316, which refers exclusively to the 
Courts of New Orleans, provision was made for supplying temporarily, 
in case of recusation of the Judge of any District Court, a Judge from 
one of the other Courts to preside in place of the Judge recused ; but 
there is nothing in that act that authorizes judges of other Courts to pre- 
side in one wherein the judgeship is vacant, by reason of death, resigna- 
tion, or otherwise. It does not, however, necessarily follow that, because 
the Judge of the Third District Court did not derive his authority to try 
a case in the Fifth District Court from the State laws, that he was acting 
without authority in presiding thereat in that Court. 

At the time of the rendition of the judgment sought to be annulled, 
the city of New Orleans was under the complete dominion and absolute 
control of the Federal military authorities. The government established 
by them recognized no law but such as met its unqualified sanction and 
approval. It not only prescribed the rule of conduct for the inhabitants 
of the conquered city, but established a judiciary, appointed judges, 
whose judicial functions were exercised under its supervision. Lanfear, 
the plaintiff, fully realized this state of things, for, in the very proceed- 
ing of which he now complains, he invoked, and successfully too, the 
aid of the military. It was from this military government that the Judge 
of the Third District Court derived his authority to exercise in the Fifth 
District Court the same functions as the Judge of that Court might have 
exercised. 

The defendant offered in evidence, but did not produce, the order of 

General Shepley, military governor, requiring the judges to hold the ses- 
sions of the Fourth and Fifth District Courts, and to terminate pending 
cases. 
Having judicial knowledge that such an order was issued and acted 
upon, can this Court notice it without proof ? Courts will judicially take 
* notice, without proof, of whatever ought to be generally known within 
the limits of their jurisdiction ; and this Court cannot ignore an historical 
fact in relation to the source whence Judges of Courts, over which it 
exercises appellate jurisdiction, derived their power to preside in other 
tribunals, at a time when the State laws were merely subsidiary to military 
rule. 
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But it is urged by Lanfear that he had no notice of the trial ; that his 
counsel of record in the suit were absent from the State when the trial 
took place ; that he was not represented thereat, and that some unfair 
advantage was taken of him. 

In the case of Swain v. Sampson, 6 An. 800, this Court said : ‘‘ We held, 
in Tristoev. Norris, 3 An. 646, that, to annul a judgment, a case must be 
exhibited of matter which would make it against good conscience to exe- 
cute the judgment ; matter of which the injured party could not have 
availed himself in the former litigation, or of which he was prevented by 
fraud or accident from availing himself. The matter must also be such 
as the party, by the use of reasonable diligence, could not have known ; 
for, if there have been laches or negligence, that destroys the title to re- 
lief.” Story’s Equity Jurisprudence, 3 887. Story’s Equity Pleadings, 
2414. Garlick v. Reece,8L. R.101. McMecken v. Millaudon, 2 L. B.180. 
Winn v. Womack, 15 An. 2738. 

Whatever hardship might result to Lanfear from the judgment com- 
plained of, he must, to be relieved from it, have conformed to those es- 
sential requirements, which equity itself exacts from suitors who invoke 
its aid ; he must have used reasonable diligence, and not have been guilty 
of laches or negligence. Has he used every reasonable diligence, and 
not neglected to use such means as he possessed to prevent the evil of 
which he is complaining ?- 

He was well acquainted with the nature of the suit pending against 
him, and all the facts and circumstances thereof, for it had been already 
tried contradictorily with him in the District Court and in this Court, on 
appeal, and he had succeeded in reversing the judgment rendered against 
him in favor of Mestier for a large amount, and having the case remanded 
to the lower Court to be tried de novo. : 

He must have been aware of the absence of his counsel from the city, 
and that the Court in which his suit was pending was open for the tran- 
saction of judicial business, and that Mestier had the legal right to have 
his case tried, whether he was present thereat, personally, or by counsel 
or not; and yet, residing in the city and being on the spot, he takes no 
steps whatever to engage the services of other counsel, or to take part in 
the trial of the case. Locket v. Toby, 10 An. 714; Shields v. Lanna, 10 An. 
193; Dwight v. Richard, 4 An. 210; and authorities therein cited; 9 Rob. 
177; 13 La. 454. 

Such laches on his part precludes him from the equitable interference 
of the Courts; for as was well said in McRae v. Purvis, 12 An. 85, “to 
permit an action of nullity in such a case, would bea premium for 
neglect.” 

The unsettled and disastrous state of public affairs then prevailing in 
the city, instead of lulling him into security, should have aroused his 
vigilance in the protection of his interests, which he should not have suf- 
fered to be jeoparded by his own negligence. Apart from the fact, that 











508 SUPREME COURT OF LOUISIANA. 





Lanfear v. Mestier. 


the trial took place without his active participation therein, we can 
perceive neither fraud nor other ill practice, of which, indeed, there is no 
specific averment, to cancel the judgment; and the presumption of the 
law is that the proceedings were regular. ‘‘Omnia presumuntur rite et 
_solemniter esse acta donec probetur in contrarium.” 

The rules of proceeding jn our Courts contemplate a fair, legal investi- 
gation contradictorily between parties to suits of all issues therein raised; 
but, wherever they are properly in Court, the law exacts from them 





vigilant attention to every progressive step in a suit; and this for the. 


very palpable reasons, that neglect of one suitor cannot be allowed to the 
prejudice of another. 

Sharp practice our Courts will not tolerate; but they will not confound 
this with an active legal prosecution, unopposed, of the remedies which 
the law affords, indiscriminately, to all suitors. 

If the plaintiff is injured by the judgment complained of, the blame 
cannot be’ attributable to his opponent; and he can hardly expect that 
even a Court of equity can take better care of him than he has chosen in 
the matter he opposes to take of himself. 

The judgment of nullity in this suit, rendered by the District Court in 
favor of the defendant, Mestier, must be affirmed. 

It is therefore ordered, adjudged and decreed that the judgment of the 
District Court be and the same is hereby affirmed, the costs of appeal to 
be paid by the appellant. 





F. WaGner v. Toomas B. Newman et al. 


Code of Practice, Article 401, authorizes a third opponent possessed of a privilege to proceed against 
the plaintiff and Sheriff, without requiring that the opponent should first obtain judgment 
against the defendant, and without requiring the defendant to be made a party to the opposition. 


PPEAL from the Sixth District Court of New Orleans, Duplantier, J. 

J. Magne, for appellee.—The plaintiff, by virtue of a judgment, 

caused the movable effects of the defendant to be seized and sold by the 

sheriff. The amount of the sale was $470 25. Foucher, the landlord 

and third opponent, took a rule agreeably to Article 401 C. P., to be paid 

by preference as privilege creditor. At the request of the plaintiff, and 
of the Court, the defendant was made a party. 

The claim of the third opponent, for rent, was proved to be $510 ; and 
it was also proved that the property seized and sold under the plain- 
tiff’s fi. fa. was in the house rented by defendant from the third opponent. 
The District Judge made the rule absolute, for $510, less $70 90, to be 
retained by the sheriff for costs, and the plaintiff has appealed, 
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~ Qur right to proceed by rule, under Article 401.0. P. is so well estab- 
lished that we do not deem it necessary to argue it. O. C. 2675, 3184,3185. 
H. M. Robinson v. John F. Staples, 5 An. 712;12 An. 339. Garretson v. 
His Creditors, 1 Rob. 445. Hoey v. Hews, 3 An. 704. 

Should it be said that we took a provisional seizure in the Second Dis- 
trict Court, the answer is that it was done ex necessitate, in order to tie 
the proceeds of the sale into the sheriff's hands, at a time when there was 
no Judge in the Sixth District Court; and that utile per inutie non 
vitiatur. 

And should it be objected that we did not obtain a judgment on our 
suit in the Second District Court, the answer is that it was not necessary 
under Article 401 C. P. Besides, the defendant having been madea party 
to the rule in the Sixth District Court, at the request of plaintiff, the 
judgment & quo was rendered contradictorily with both plaintiff and de- 
fendant ; and again, this case has not any analogy with an attachment 
suit, where the plaintiff has no privilege, and obtains only a preference 
by the judgment. 

We trust, therefore, that the judgment of the mane Court will be 
affirmed, with costs. 








E. Hiestand, Holland & Bear, for appellant.—This is an appeal from a 
judgment rendered by the Sixth District Court on a rule taken by Louis 
F. Foucher, de Circe, on the plaintiff and the sheriff, to show cause why 
so much of the proceeds of the property sold by the sheriff, under a fi. fa. 
issued by plaintiff in this case, should not be paid to him, on the ground 
that he had the lessor’s privilege thereon, and was entitled to be paid by 
preference, etc. 

To the foregoing rule plaintiff cnetel, because : 

1. Plaintiff in a rule had not obtained a judgment against de- 
fendant. 

2. The defendant had not been made a party thereto. 

3. That any judgment that might be rendered on said rule would be a 
judgment against defendant, although he was no party to it. 

4. No judgment can be rendered against defendant unless he be a party 
to the rule. 

These exceptions the lower Court overruled. 

On the trial of the rule, the plaintifffiled the following peremptory ex- 
ceptions, viz : 

That L. F. Foucher, plaintiff in rule, could not appear and prosecute 
the same, because he was not a loyal citizen of the United States, and had 
not renewed his allegiance thereto in the manner and form prescribed by 
the laws of the United States and the proclamation of the President of 
the United States. 

These exceptions were overruled, and judgment was rendered in favor 
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of the third opponent, Foucher, for the full amount of his claim, less cer- 
tain costs. 

From this judgment plaintiff has appealed. 

The facts, as shown by the record, are : 

That plaintiff Wagner caused the movable property, on the premises 
occupied by defendant, on Levee street, to be seized and sold by the 
sheriff, on an execution issued in this case. That on the day previous to 
the sale by the sheriff, Foucher applied to the Second District Court and 
obtained a writ of provisional seizure against defendant ; that the writ 
was received by the sheriff ; that the sheriff did not make a seizure, and 
only executed the writ of provisional seizure by putting the same with 
the balance of the papers in the suit of Wagner & Newman, etc. 

That Foucher did not prosecute his suit in the Second District Court 
and obtain judgment against Newman, and that up to this day that suit 
is still pending. : 

That on the trial of the rule, the defendant Newman was not present or 
represented; no default had been taken against him, no issue joined; that 
Newman left New Orleans in the fall of 1863, for Matamoros, Mexico, 
and had not returned. There is no evidence that he had any agent 
here. 

We therefore contend that the proceedings, under the rule taken by 
Foucher, are irregular and not in compliance with law. That the Court 
erred in overruling the exceptions filed by Wagner, as to the status of 
Foucher. ; 

2. That Foucher was bound to ‘establish his loyalty before he could 
stand in the courts of the United States or of this State; and, failing so 
to do, it was the duty of the Court to sustain the exceptions and dismiss 
his proceedings. 

3. That Foucher not having obtained a judgment against Newman in 

the Second District Court, could not intervene in this case, and through 
* @ rule obtain judgment against Newman, unless contradictorily with 
him. 
4. There is no evidence showing that the property sold under Wagner’s 
execution is the identical property upon which Foucher pretends he has 
the lessor’s privilege. On the contrary, the evidence of Werzburger and 
DeArmas shows that the sheriff did not seize this property under 
Foucher’s writ, nor put a keeper over it, nor did he make an inventory of 
the property under the provisional seizure, nor take possession of the 
same under that writ ; but that he merely executed that writ, as Werz- 
burger says in his evidence, by putting this writ with the balance of the 
papers in the suit of Wagner & Newman, etc. 

We contend that Foucher, having failed to prove the identity of the 
property seized with that on which he claims lessor’s privilege, the judg- 
ment of the Court is erroneous, and we are entitled to the funds in the 
hands of the sheriff, arising from the sale under our execution. Privi- 
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leges being stricti juris, must, as against third persons, be conclusively 

established. Rochford v. Geraghty, 10 An. 429. 

We therefore respectfully ask that the judgment of the Court & quo on 
said rule be reversed and set aside, and that the Sheriff of the Parish of 
Orleans be directed to pay over to us the funds in his hands arising from 
the sale made by him under our execution, as far as the same may go to- 
wards satisfying our judgment against Newman; and that the said Louis 
F. Foucher, de Circe, be condemned to pay all costs. 








Hyman, C.J. Plaintiff, a judgment creditor of defendant, caused, un- 
der a writ of fieri facias, to be seized the movable property belonging to 
defendant in a certain house in the city of New Orleans, which was sold 
by the Sheriff. 

Opponent, L. F. Foucher, de Circé, had leased this house to defendant. 
He caused this movable property to be seized under a writ of provisional 
seizure, and by motion made opposition and claimed the proceeds of the 
sale of the same, on the ground that he had a privilege as lessor on the 
property seized, which entitled him to be paid out of the proceeds in 
preference to plaintiff. 

The Judge rendered judgment, deereeing that opponent be paid the 
proceeds of the property sold, the proceeds not being sufficient to satisfy 
his claim as lessor. Plaintiff appealed from this judgment. 

Plaintiff in the lower Court excepted to the opposition, and asked that 
it be dismissed, because defendant had not been made a party to the op- 
position, and because no judgment had been obtained by opponent 
against defendant. 

Defendant was made a party to the opposition, but had he not been 
made a party, the answer to the exception would have been, that the law 
authorizes this mode of proceeding against plaintiff and Sheriff, without 
requiring that opponent should first obtain judgment against defendant, 
and without requiring him to be made a-party. SeeCode Practice, Art. 
401; 14 An. 89. 
jg Plaintiff further excepted to opponent’s opposition, because he was 
not a loyal citizen. It is not shown wherein he was disloyal. 

It is not pretended that opponent had not a privilege on the movable 
property of defendant, which was in the house let, to secure the payment 
of his claim as lessor; but plaintiff contends that it is not proven that the 
property sold under his execution was the same on which plaintiff had a 
privilege. 

It was proven that the movable property of defendant, which plaintiff 
caused to be seized and sold, was in the house let, and on this property 
opponent claimed his privilege. 

It is decreed that the judgment of the District Court be affirmed, and 
that plaintiff pay the costs of this appeal. : 
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Succession of Maria Moore. 





Svuoomsston or Marra Moons. 


Summary proceedings are only to be used when prescribed by law. Code Practice, Article 754. 
Ho provision of law. autheriaes the administrator of  snecession to recover property by. rule or 
summary process. His remedy is by ordinary process, 


PPEAL from the Second District Court of New Orleans, Thomas, J. 
D. Augustin, for appellant. J. Ad. Rozier, for appellee. 


John Sims, in his capacity of administrator of the succession of Maira 
Moore, deceased, took a rule on Charles Ross, requiring him to show cause 
why he should not deliver to him certain articles of movable property, al- 
leged to belong to the succession of Maria Moore, of the alleged value of 
$4,398, which it was claimed Ross held in his possession, and refused to 

_ deliver to the administrator. Ross, by his counsel, excepted to the form 
of proceeding, and claimed that the administrator had no authority to 
proceed against him by rule or summary proceeding. Upon the hearing 
of the rule, the Court overruled the exception, and rendered judgment 
against Ross for $100. The administrator, dissatisfied with the judgment, 
appealed. 


Hyman, O. J. A rule was taken by the administrator of the succession 
of Maria Moore, deceased, on Charles Ross, for him to show cause why 
certain movable property in his possession, claimed as belonging to said 
succession, should not be delivered by him to the administrator. 

Ross, by exception, objected to this mode of proceeding. His excep- 
tion was overruled, and judgment was rendered against him. __ 

From the judgment the administrator appealed. 

Summary proceedings are only'to be used when prescribed by law. 
Code Practice, Art. 754. 

No provision of law authorizes the administrator of ‘a succession to re- 
cover property by summary process. His remedy is by ordinary process. 
See 8 An. 11. 

It is decreed that the judgment of the District Court be reversed, that 
the exception be sustained, and that the rule be discharged. The succes- 
sion to pay costs. 
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Connell v. The Female Orphan Asylum and Dr. Campbell.—On a Rehearing. 








©. Cornett v. Toe Femare Ornpnan Asyivm and Dr. G. W. Camppenn. 


The Civil Code provides that the lessor, and not the lessee (unless there be a stipulation to the con- 
trary), must bear all the real charges with which the thing leased is burdened. He must pay 
taxes, rents and other dues imposed on the thing leased. 


PPEAL from 


J. McConnell, for plaintiff and appellant. C. Roselius and M. M. 
Cohen, for appellee. Bonford, Singleton & Clack, for Campbell. 


Iusuzy, J. Upona review of this case, which was argued ex parte at 
the first hearing, our views of the interpretation which should be given 
to the singular contract between the Female Orphan agers and Dr. G. 
W. Campbell, have been modified. 

Although the numerous French authorities, cited in our former opin- 
ion, appear to justify the conclusion that Dr. Campbell might be consid- 
ered a usufructuary, and therefore bound for the taxes, etc. ; still, when ” 


we examine more 


cating their intention to constitute a lease, the high price paid for a re- 
stricted use of the lots of ground, as compared with their value in full 
property, the absence ef any inventory appraisement or stipulation with 
reference to security (and which were not dispensed with by the act), and 
the specific limitation of fifty years as the ferm of enjoyment, whilst usu- 
fruct with us is usually a life estate, we think it the safest course to let 


the obligations of 


of the nature of their contract, as stated in the authentic act. 

Our Code provides that the lessor and not the lessee, unless there be a 
stipulation to the contrary, must bear all the real charges with which the 
thing leased is burdened. 

Thus, he has to pay taxes, rents and other dues imposed on the thing 
leased. Article 2672. 

It has been argued with learning and ingenuity, that this contract is, 
in truth, the ancient emphyteusis, or bail emphytéotique. In Miller et al. 
Syndics, v. Michaud et al. 11 Rob. 229, the Court spoke of the emphyteusis 
as being ‘‘ unknown to our laws.” 

Whether it be so or not, the parties before us had no knowledge of that 


peculiar contract, 


not think they have done so undesignedly and accidentally. 
The tendency of our jurisprudence has always been towards the simpli- 
fication of contracts and titles. 


45 










































On a REHEARING. 


the Sixth District Court of New Orleans, Howell, J. 


critically the numerous expressions of the parties, indi- 


the parties, respecting taxes, rest upon their own theory 


and therefore did not intend to create it. And we do 
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This Court would be reluctant to revive a subtile species of contract in 
relation to real estate, which gave rise to wide differences of opinion while 
it was in vogue, and, after undergoing many transformations, has at last 
fallen into desuetude. 

The Orphan Asylum, in answering the plaintiff's demand, asserted its 
ownership of the land, averring that Dr. Campbell owned the buildings 
only. 

The legislative act authorizing the levy of these assessments for paving, 
seems to have imposed the burden upon the proprietor of the land, 
“according to the running foot.” See Acts No. 164 (page 136, A. 1856), 
sec. 119. 

It is therefore ordered, adjudged and decreed, that the judgment first 
pronounced by us be set aside and annulled ; and it is further ordered, 
adjudged and decreed, that the judgment of the lower Court be affirmed, 
at the costs of the appellant. 








Mr. Justice Lasavuve adheres to the opinion already expressed in this 
case, and dissents from the opinion and judgment now rendered and pro- 
nounced by the Court. 


For the reasons assigned in the opinion, on the rehearing in this case, 
I coincide therein and assent to the judgment. 
Rost. B. Jonzs, 
Associate Supreme Court. 


For the reasons given by Judge Isley, I concyr in the opinion on the 
rehearing in this case. W. B. Hyman, Chief Justice. 





Joun G. MoLzarn v. Mas. J. J. SxEuron. 


A note is not void for the want of a revenue stamp, but is simply inadmissible as evidence. 
This Court cannot sanction an evasion of the laws of Congress. 


gy save from the 2d Judicial District Court, Parish Jefferson, Cazabat, J. 
Lacey, for appellee. Field & Shackleford, forappellant. 


Howe, J This is an appeal from an order of seizure and sale, issued 
upon 8 mortgage note, made by defendant on 2d April, 1860, and secured 
by mortgage in favor of plaintiff. 
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The only ground of error which we deem it necessary to notice, is the 
want of the revenue stamp upon the note, as required by the Act of 
Congress. 

The note was made prior to the passage of the law requiring notes to be 
stamped; but the 168d section of the Act 30th June, 1864, requires such 
notes to be stamped before they can be used as evidence in any Court, and 
authorizes parties to affix the requisite stamps in presence of the Court. 
This appears not to have been done in this case, and the evidence was 
therefore not such as the law makes valid. The note is not void for want 
of the stamp, but simply illegal as evidence. We cannot sanction an 
evasion of the laws of Congress. 

It is therefore ordered that the judgment of the lower Court be reversed, 
and this case dismissed, at plaintiff's costs. 





R. Means etal. o. Hype & Macxkr. 
This case presenta simply a question of fact. 


PPEAL from the Fourth District Court of New Orleans, Theard, J. 
J. Ad, Rozier, for appellees, Buchanan & Gilmore, for appellants. 


Howeut, J. Plaintiffs allege that they are the owners of three certain 
lots of ground, in McDonoghville, Parish of Orleans, right bank of the 
Mississippi River, having a front on said river of about 120 feet, on which 
they conducted the business of blacksmithing, the repairing and mann- 
facturing of boilers, and speculating in wrecked and damaged vessels; and 
for which purposes they required the constant and uninterrupted use of 
their premises fronting on the river ; that the defendants, a commercial 
firm, own property near theirs, separated therefrom by Market street, and 
have built on the whole width of said street a wharf, which (since Septem- 
ber, 1860, and up to filing this suit, April 8th, 1861) covers a portion of 
plaintiffs’ land and is occupied by defendants, thus obstructing and inter- 
fering with plaintiffs’ business, by which they have suffered damages to 
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the amount of $5,000. They pray, in general terms, for the possession of 
their property and said amount as damages. 

Defendants pleaded the general denial. Judgment was rendered against 
them for the possession sought and $1,500 damages, and they appealed. 

It is shown that, in 1846 and 1849, plaintiffs bought three lots of ground 
fronting on Market street, in McDonoghville, and that, by the caving in 
of the bank, they eventually obtained, along the side of their property, 
an angular and oblique front on the river ; that, in 1860, defendants built 
a wharf at the end of and on Market street, for the purposes of their dry- 
dock business, and in the progress thereof obstructed plaintiffs’ business 
at times, by mooring vessels along their front ; but the only instances in 
which actual damage is shown, the loss to plaintiffs amounted to one 
hundred dollars. 

Several witnesses state that, at different times, defendants kept vessels 
moored along the front of plaintiffs’ property, and that boats could not 
then approach plaintiffs’ shop for repairs without moving said vessels; but 
they do not say that any boats made an effort and were actually prevent- 
ed from doing so, except in the instances above referred to. They state, 
besides, that plaintifis themselves had vessels there during some of these 
occasions, and they do not distinguish between them, so as to enable the 
' Court to determine the extent of the obstructions thus caused by defen- 
dants. And in addition to this, the data as to the amount of work, busi- 
siness or profits, of which plaintiffs are deprived, if any, beyond what 
we have stated, are not furnished with any accuracy. The amounts men- 
tioned by one or two witnesses are merely conjectural, and not such as to 
warrant an estimate for a judgment. 

It is shown that the wharf erected by defendants encroaches, at one 
corner thereof, upon plaintiffs’ land ; but it is also shown that the defen- 
dants were, at one time, about to remove that portion, when plaintiffs ob- 
jected; and it is shown that the latter have been in the habit of making 
use of the wharf. But as they are not bound to allow this private wharf 
toremain permanently on their land, they have the right to have it re- 
moved, and the possession of that portion of the land restored to them, 
upon giving reasonable notice, which it appears they have done. 

It is therefore ordered that the judgment appealed from be amended, 
so as to reduce the amount of damages awarded from $1,500 to $100; and 
that, as thus amended, it be affirmed ; defendants to pay the costs of the 
lower Court, and plaintiffs those of appeal. 
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The State, on the Relation of E. Staes, v. A. Gastinel. 








Strate or Lovrstana, on the Relation of Evarnn Srazs, v. ARTHUR 
GaASTINEL. 


Section 130 of the Charter of New Orleans provides that the right of any officer of the corpcration to 
hold the office he fills may be tested at any time, by quo warranto, on the relation of any citizen. 

The inquiry of the Court is not confined to the right of an officer, sought to be ousted, to enter upon 
an office, nor to the regularity of the means by which he obtained the office, but will test and deter- 
mine his right to fill the office which he holds. 


PPEAL from the Sixth District Court of New Orleans, Duplaniier, J. 
A Grandmont, Canonge and Field, for appellant and =< Soulé, 
Charvet & Walker, for appellant and appellee. 


Howe, J. At the municipal election, on 12th March, 1866, of the 

votes cast for Recorder of the Second District of New Orleans, Arthur 
Gastinel, the defendant, received 784, Eugene Staés, the relator, 519, and 
Emile Wiltz 168, making a total of 1471. On the 19th of the same month, 
Gastinel was commissioned by the Governor as Recorder and Justice of 
the Peace ; on the next day he took the oath of office presoribed by the 
constitution, and, on 3lst same month, Eugene Staés obtained a writ of 
quo warranto from the Sixth District Court of New Orleans, directed to 
said Gastinel, to show cause why he should not be forbidden to perform 
and usurp any longer the funtions of said office, and why the relator 
should not be declared to have been duly elected to said office, on the 
grounds that the said Gastinel does not possess the qualification as to age 
(thirty years), prescribed by law, and that all the votes given for him at 
said election are illegal and null, and must be considered as not given ; 
consequently, the relator received the highest number of legal votes, and 
is the duly elected Recorder of said District. 
* The respondent filed an exception to the petition, as cumulating two 
demands, contrary to and exclusive of each other, which was properly 
overruled, as it is not inconsistent with a prohibition to the incumbent 
for the Court to render a decree providing for filling the office legally, 
although it might reject relator’s pretensions. 

The respondent then answered that he is no usurper of the office, but 
holds it, and that of justice of the peace, by virtue of his commission and 
oath of office. 

The Court below rendered judgment against the respondent, on the 
first branch of the case, and on the second against the relator as of non- 
suit; and both parties appealed. ) 
The respondent contends, on appeal ; 
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1. That, under a writ of quo warranto, the only issue to be tried is, 
whether or not the defendant had usurped the functions of Recorder ; 
and, to determine this, the Court cannot go beyond an inquiry into his 
title to the office. 

2. That the qualifications of the defendant could only be inquired into 
by 2 direct contestation of election, and not by a writ of quo warranto. 

8. That, by the Article 183 of the Constitution of 1864, the duties, 
functions and qualifications of Recorders seem to have been merged in 
the office or character of Justice of the Peace, and are subject to no re- 
strictions except those affixed to the eligibility of such officers. 

Section 130 of the City Charter (Acts 1856, p. 166) enacts that ‘‘the 
right of any officer of the city of New Orleans, éo fill the office held by him, 
may be tested at any time, by any citizen, by a writ of quo warranto, which 
shall be tried as summarily as possible, both in the inferior and appellate 
Courts.” 

This clearly authorizes the proceeding before us, and necessarily in- 
volves an inquiry into the qualifications of respondent for the office of 
Recorder. The law does not confine the inquiry to his right to enter upon 
the office or the regularity of obtaining it ; but permits any citizen, by 
this process, at any time of his term, to test his right to fill the office 
which he holds. 

It is satisfactorily shown, and, indeed, not denied, that the respondent 
is under the age prescribed by the 7th section of the Charter (which is 
still in force, and not in conflict with the constitution), and he is there- 
fore incompetent in law to perform the functions of Recorder, although 
he has been elected, commissioned and sworn. These acts do not confer 
the legal qualification as to age, nor dispense with it. If one qualifica- 
tion can be dispensed with, any and all others may be, and thus funda- 
mental and statutory enactments rendered nugatory. The effect of Article 
138 of the Constitution of 1864 is simply to confer on the Recorders the 
additional powers and functions of Justices of the Peace. They are there- 
by no less Recorders, but, on the contrary, their quality as Justices of 
the Peace is consequent and dependent upon that as Recorders. 

The judgment against defendant is therefore correct. 

On the second branch of the case, we cannot, however, fully concur 
with the lower Court. 

Article 870 0. P. contemplates that, if judgment be against the respon- 
dent, the Court shall ‘‘ direct the corporation to proceed to a new appoint- 
ment;” and, in the case of Reynolds v. Baldwin, 1 An. 162, this Court held 
the legal construction of this clause of said article to be, that such an or- 
der shall be made when a new appointment is necessary. Under this in- 
terprotation of said article, the District Judge was of opinion that such 
arorder could not be made in this case, because ‘‘no other matter out- 
side of the right or authority under which the defendant holds the office 
in dispute can be enquired into, and the second branch is improperly 
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The State, on the Relation of E. Stacs, v. A. Gastinel. 


cumulated with the first.” 

In our opinion, the necessity for such an order is caused by the judg- 
ment against the defendant, which creates a vacancy; and by the 15th sec- 
tion of the City Charter, this vacancy is to be filled by the joint action of 
the Boards of Aldermen and Assistant Aldermen. 

We cannot adopt the theory of the relator, that the ousting of the de- 
fendant by means of this proceeding inures to his benefit. 

What might have been his rights, had he contested the election of de- 
fendant in accordance with law, we are not called on to say; but we are of 
the opinion, that having, as a candidate, acquiesced in the result of that 
election, we must, in these proceedings, consider him only as a citizen 
before us, seeking to have the law enforced against the incumbent, who 
is the Recorder de facto; and, under the provisions of the 870th Article of 
the Code of Practice, and the 15th section of the City Charter, notify the 
corporation of the necessity of a new appointment. — 

The law does not authorize us to declare the relator, under the circum- 
stances, to be the choice of the people. Upon his own showing, he did 
not receive a majority of the votes cast, and but for some action, on the 
part of some one authorized, the present incumbent would have continued 
in the performance of the duties of the office, as the duly elected Recorder 
of the Second District of New Orleans. 

It is therefore ordered that the judgment appealed from be set aside ; 
and it is now ordered, adjudged and decreed, that there be judgment 
against the defendant, Arthur Gastinel, forbidding him to perform any 
longer the duties ahd functions of Recorder of the Second District of New 
Orleans, and that he pay the costs of these proceedings in the lower 
Court. 

It is further ordered, that the city of New Orleans be notified to pro- 
ceed, according to law, to elect a Recorder of said District ; the costa of 
appeal to be paid jointly by the relator and defendant. 





—— 











Crry oy New Ortzans 2. Stan Murvat Insurance Company. 


PPEAL from the Second District Court of New Orleans, Thomas, J. 
L. M. Day, for appellee. E. W. Huntington, for appellant. 


Howe, J. This case presents the same facts and points of law as 
arose in that of City of New Orleans v. Union Insurance Company, No. 596 
of the docket of this Court, decided on the 28th May, 1866, and for the 
reasons therein assigned : 


It is ordered that the judgment appealed from be affirmed, with costa, 
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St. Ceran v. Sherman et al. 





Vatentine Sr. Creran v. J. A. Soerman et als. - 


The law grants no action for the payment of what has been won at gaming or by a bet, except for 
games tending to promote skill in the use of arms, such as the exercise of gun, foot, horse and chariot 

~ yacing. And as to such games, the Judge may reject the demand, when the sum appears to him 
excessive. ‘ 

Held :—That the Court a quo can not, ex officio, declare a bet on a horse race excessive on its face, 
without any proof indicating the pecuniary standing of the parties to the bet. 


PPEAL from the Fifth District Court of New Orleans, Leaumoni,J. 
Geo. L. Bright, for appellants. Durant & Hornor, for appellee. 


Jones, J. Valentine St. Ceran being a judgment creditor of J. A. 
Sherman for upwards of two thousand dollars, caused an execution to be 
issued, upon which he based 4 garnishment against a third person, named 
L. Bernard, under the Act‘of 1839. The garnishee, in his answers to in- 
terrogatories, negatived them all, except the first, to which he answered 
no, except such rights as might result from a certain agreement in writ- 
ing, made between W. R. Rogers and J. A. Sherman, a correct copy of 
which is hereto annexed and made part of these answers. 


In compliance with said agreement, W. R. Rogers deposited with me ~ 


$2,000 in currency; J. A. Sherman deposited with me eight half Spanish 
doubloons, representing $100, and sixty pieces of five-dollar Spanish gold 
coin, representing $600, and in currency $500, making $1,200 in all. The 
document referred to, is as follows, to wit : 
**Condition of a match race between W. R. Rogers and J. A. Sher- 
man, to be run on the 15th day of June. Rogers is to run Reuby Rynders 
against any horse that I name, on the 20th of this month. He bets $5,000 
against $2,000, one-fifth to be put up to-night, one-fifth on the 20th ; the 
horse to be named and the balance put up on the day of the race ; the 
race to be mile heats, and the horse that I name to carry the weight of a 
six-year-old horse, or upwards, if he is older ; the race otherwise to be to 
rule. Roarrs & SHEeRMan.” 
By consent of parties, the two first instalments on the above, say $2,000 
on Sherman’s part, and $2,000 on the part of Rogers, were put up as for- 
feit ; the race to be run on the Fair Ground Course, the money to be de- 
posited in the hands of L. Bernard. Rogers and Sherman. 
**In compliance with this agreement, I name Forget-me-not as the 
horse for the above named race. J. A. SHERMAN.” 
Upon these anwers of the garnishee, the plaintiff took a rule against 
him to show cause why judgment should not be rendered against him 
thereon. The garnishee denied the right of plaintiff to have judgment 
against him on these answers; and, moreover, pleaded that the money in 
his hands belonged to Rogers, and not to Sherman, and asked that Rogers 
be made a party hereto. 
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Rogers, being notified, intervened, and claimed the money in the hands 
of the garnishee as belonging to him, having been won by him on the 
bet set forth in garnishee’s answer from said Sherman. 

To this intervention plaintiff and Sherman were made parties defen- 
dant. St. Ceran pleaded that the bet on the said horse race was immoral, 
illegal and excessive, and in fraud of the creditors of Sherman. 

Sherman pleaded that said bet was made by him improvidently; that 
he was insolvent, and prayed that the bet be annulled, and that the money 
deposited thereon by him as a forfeit be decreed to the benefit of his 
creditors. Upon the trial of the eause, full proof was adduced to show 
that the bet was made and won on the horse race, as alleged by garnishee 
in his answers, and as maintained by Rogers in his petition of inter- 
vention. 

No proof was given under these issues, by either party, to show the pe- 
cuniary circumstanses of Sherman, at the time he made said bet. Never- 
theless, the Court below felt it to be its duty, under Article 2952 ©. C., 
to reject the claim of the intervenor and give judgment in favor of the 
attaching creditor and against the garnishee. - As betting on a horse race 
is permitted by the Article above referred to, the presumption is that a 
_ bet on the same is valid, until the contrary be shown. The lower Court 
conceived that it had a right, ex officio, to declare a bet excessive on its 
face without any proof indicating the pecuniary standing of the parties 
to the bet. In this view of the case we cannot concur. 

We think that the intervenor has made outa full claim to the money in 
the hands of the garnishee, and judgment must be rendered ac- 
cordingly. 

It is therefore ordered, adjudged and decreed, that the judgment. of 
the District Court be annulled, avoided and reversed, and that the rule 
of St. Ceran be dismissed, and that there be judgment in favor of R. N. 
Rogers, on his petition of intervention, against L. Bernard, for the sum 
of twelve hundred dollars, deposited in his hands by J. A Sherman, St. 
Ceran paying costs of this proceeding in both Courts. 











Succession or Toomas Hucuezs. 


PPEAL from the Second District Court of New Orleans, Bermudez, J. 
Emerson & Huntington, for appellant. J. Q. Bradford, for appellee. 


Insuzy, J. On the 15th March, 1851, Henry Williams, junior, who had 
been the tutor of the minor children of Thomas Hughes, deceased, filed 
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in the Second District Court of New Orleans, his final account of tutor- 
ship, which was opposed by Henry Williams, senior, the new tutor ; and 
from a judgment rendered ‘by the Court on this opposition, Henry Wil- 
liams, senior, has appealed. 

Each of the items opposed was carefully examined by the Judge & quo, 
who has given, as we think, satisfactory and legal reasons, for maintain- 
ing or rejecting the particular items objected to. 

The appellant has not pointed out any error in the judgment ; nor has 
the appellee, who has prayed for an amendment of the judgment, been 
able, in his written points, to satisfy us that the Court below erred. 

It is, therefore, ordered, adjudged and decreed that the judgment of 
the Court below be affirmed, the costs of appeal to be paid by the 
appellant. 








©. J. Benrenp v. Mrs. C. Riviere, Wife of R. A. Mauren. 


F fairey from the Second District Court of New Orleans, Bermudez, J. 
M. M. Cohen, for appellee. G. LeGardeur, for appellant. 


Howe, J. The defendant has appealed from an order of seizure and 
sale, issued upon a note and act of mortgage, in due form ; the latter con- 
taining the pact de non alienando, and a recital of the endorsement by 
the payer, which is an authentic acknowledgment of the transfer. 

The appellant has filed no brief, nor suggested any error in the 
proceedings. 

The appeal seems to have been taken for delay. 

Judgment affirmed, with costs. 





Frank O. Taytor v. Samurn McConnei & Co, 


PPEAL from the Sixth District Court of New Orleans, Duplantier, J. 
C. Roselius, for appellee. J. N. Lea, for appellant. 


Hows, J. This is an action against the acceptors of a draft, to which 
there is a special defence set up, but no evidenee introduced in support 
thereof, although the case was twice tried in the lower Court. 

No error in the judgment is suggested in this Court, and we can dis- 
cover no grounds of complaint on the part of the appellants. The judg- 
ment is fully sustained by the proof. 

It is therefore ordered, that the judgment appealed from be affirmed, 
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PRESENT : 
Hon. Woaiam B. Hyman, Chief Justice. 


Hon. Zenon LaBavuve, 


Hon. A. G. TaniaFeRRo,* | Associate Justices. 





Strate or Lovisrana, ex rel. D. G. Dunoan, et al. 7. Toe JupGEe or THE 
Twetrra Jupicirat Disrrtor. 


Articles 398 and 387 of the Civil Code must be construed in connection. 


Article 387 O. C. confers on the Court full discretionary power in the appointment of administrators 
pro tempore. 

Article 308 O. O. leaves the Court no further discretion after appointment of administrator pro tem- 
pore and he has entered upon his duties. 

The Court cannot rescind the appointment without good legal cause. 


PPLICATION for » Mandamus. 
T. S. Crawford, in propria persona. 


Laxpavuve, J. Thisis an application for a mandamus upon the Judge 
of the Twelfth Judicial District Court, in and for the Parish of Ouachita, 
to compel the said Judge to grant an appeal to this Court, from an order 
or judgment setting aside the appointment of a provisional administrator 
to Mrs. Ann M. Taylor, defendant, in a case of interdiction. 

The petition states, in substance, that the relators, on the 13th Janu- 
ary, 1866, filed a petition in said Court of Ouachita, alleging various facts 
going to show incapacityin said Mrs. Taylor to administer her estate, and 
consequently, praying for her interdiction according to law, and for the 
appointment, in the meantime, of an administrator protempore. That, 
thereupon, on the 19th January, 1866, the said Judge appointed the re- 
lator, D. G. Duncan, as administrator, who gave security as required by 
the order. That, pursuant to said order, the relator assumed possession 
of the movable and immovable property. 





* Judge TALIAFERRO was appointed on the Ist of July, 1866, in the place of Judge JonEs, resigned. 
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That the application for interdiction of said Mrs. Taylor came on for 
trial during the last term of said Court, and was partially tried, but for 
want of time was continued until next term. That, on the eve of the ad- 
journment of said Court, the said Judge, without being moved thereto 
by any party, and of his own motion, rescinded his said order appointing 
a temporary administrator. That relator applied to said Judge for an ap- 
peal, suspensive and devolutive, to this Court, from said judgment. That 
the said Judge refused the said appeal. 

The relators pray for arule nisi, requiring the said Judge to show cause 
why a peremptory writ of mandamus should not issue. 

The Judge, in answer to the rule, states, in substance, that at April term 
of Court, the case came on for trial on the 17th, and was continued until 
the evening of the 20th, which was the last day of the term, the plaintiffs 
having consumed four days of Court in introducing their evidence; and, 
the plaintiffs having closed their evidence, late in the evening of the last 
day of the term, he (the Judge) was fully satisfied from the evidence in- 
troduced, that the order granted in chambers, on the ex parte showing of 
plaintiffs, had been granted in error, and that there was no sufficient cause 
for making the appointment or continuing the office of administrator pro 
tempore. eB 

That, by law, the making and revoking of said order was entirely with- 
in his discretion; and that he refused the appeal, believing that it was not 
such a judgment as authorized an appeal. 

We are of the opinion that the Judge erred in refusing this appeal. It 
is true that the Article 389 of the Civil Code gave him, at first, the exer- 
cise of a sound discretion, and having thought proper to make the ap- 
pointment, and put the property in possession of an administrator, pro 
tempore, he could not rescind the appointment without good and legal 
cause, which might be the case, as the Judge says that it is, after hearing 
the evidence, that he became fully satisfied that the appointment was 
made in error, 

It seems that Article 398 of the Civil Code leaves no further discretion’ 
to the Judge, after having made the provisional appointment. Under 
Article 387 Civil Code, both Articles must be taken in connection. 

Let a writ of peremptory mandamus issue, directed to the Judge of the 
12th Judicial District, and commanding him to grant the suspensive ap- 
peal prayed for. 
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Homer Couuece v. Trmimenart Vaveun.—On Morton to Dismiss. 


A slight misstatement of the name of a Corporation, in taking an appeal from a judgment in its favor, 
if the alteration or misstatement is not of such a character as to mislead, is not a sufficient cause to 
dismiss on appeal. 


— from the District Court, Parish of Claiborne, Watkins, J. 


Hyman, C.J. Plaintiff has moved to dismiss the appeal taken by defen- 
dant, because the appeal bond given by defendant was given in favor of 
‘‘Homer College,” and not in favor of ‘‘ The President and Board of 
Trustees of Homer College.” 

Homer College is the name given to plaintiff by the Legislature, in the 
caption of the act of its incorporation. See act entitled ‘‘ An act to incor- 
porate Homer College, in the Parish of Claiborne,” approved March 9th, 
18556. 

An appeal bond given in favor of appellee, and in conforfflity, in other 
respects, with Article 579 of the Code of Practice, is sufficient. 

A slight alteration in the name of a corporation, in taking an appeal 
from a judgment in its favor—such an alteration as could not mislead— 
would not be a cause for dismissing the appeal. OC. ©. 423. 12 La. R. 
444, 19 La. R. 365. 2 An. 359. 

Let the motion to dismiss be overruled. 





Homer Couuece ». Wa. C. Cores. 


eon from the District Court of the Parish of Claiborne, Watkins, J. 


Hyman, C. J. Alike motion was made to dismiss the appeal taken 
in this case as was made in the case of Homer College y. Tillinghart 

“aughn. 

For the reasons given by the Court in that case, let the motion to dis- 
miss the appeal be overruled. 
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Wrua1aM Sanpeu v. Emmet Grorce.—Tue Same v. Toe Same. 


A judgment from which there is a suspensive appeal to the Supreme Oourt cannot be pleaded in com- 
pensation ; but it is otherwise if the appeal is devolutive. 

In all cases, where the defendant resides out of the State, the plaintiff is entitled to an attachment ; 
the law makes no distinction. 


PPEAL from the District Court, Parish of Morehouse, Crawford, J. 
Todd & Brigham, for appellant. D. C. Morgan, for appellee. 


The facts are stated in the opinion of the Court. 


Laxpavve, J. These two cases were consolidated, and tried together 
below. 

The plaintiff's claim is founded on two mortgage notes, dated 20th 
February, 186@, given for the purchase ‘of a tract of land, in favor of 
Archibald McD. Reiley. The defendant being a non-resident, the plain- 
tiff obtained an attachment. The defendant moved to dissolve the attach- 
ment, on the ground that the plaintiff had a special mortgage on the land 
to secure the notes, and that the attachment was unnecessary. In all 
cases, where the defendant resides out of the State, the plaintiff is enti- 
tled to an attachment; the law makes no distinction. C. P. Art. 240. 
The writ properly issued. 

On the merits, the defendant answered by a general denial, but admit- 
ted his signature to the notes. Afterwards, in a supplemental answer, he 
pleaded in compensation a judgment rendered in the case of J. B. Melson v. 
Wm. Sandel, decreeing the said Wm. Sandel to pay the said J. B. Mel- 
son the 1m of $1,924 50, with five per cent. interest from 16th June, 
1866 ; al eging that he was the owner of said judgment by purchase from 
said J. I. Melson, the judgment creditor, under a transfer made June 
18th, 1866. 

The District Court, after having heard the evidence, allowed plaintiff’s 
demand, also defendant’s plea in compensation, and gave judgment for 
plaintiff against the defendant, for the balance of $1,426 82. 

The plaintiff appealed. 

The transfer and indorsement of the notes by Archibald McD. Reiley to 
the plaintiff, are contested. 

The note first due was endorsed by an agent of the payee, who, it is 
shown, afterwards approved and ratified this endorsement. The note 
subsequently due, is held by plaintiff under a letter signed by said payee, 
of the following tenor : 
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‘* Parish of East Feliciana, La., January, 1865. 
‘‘ Samuel W. Reiley : 

‘‘Dear Sir: You will please deliver to Dr. Wm. Sandel the note which 
I sent you for collection, against Emmet George. 

‘The note is for —— dollars, besides interest, and is secured by mort- 
gage on the land which I sold to George. This note and the one which 
Dr. Sandel holds, are: tho only two notes remaining unpaid. I have sold 
Dr. Sandel my note, and it is now his property, and you will deliver the 
same to him, and if said note is not legally endorsed, I hereby bind my- 
self to legally endorse the same. 

(Signed) Arcu. McD. Remy.” 

We are of the opinion that this is a sufficient proof of the transfer, vest- 
ing in the plaintiff the ownership to the note. 

On the trial of the case below, the plaintiff objected to the introduc- 
tion of the transfer of the judgment to defendant, as , in compen- 
sation, on the grounds : 

1. That the judgment mentioned in said instrument, offered in evi- 
dence, was on appeal to the Supreme Court, and was a litigious right 
which could not be pleaded in compensation to the notes sued on. 

2. That the defendant must be the owner of the judgment; and it was 
denied that he was the owner of the judgment. 

3. That the instrument offered was the mere declaration of Melson, who 
was not a party to these suits, and not made under oath, and was there- 
fore inadmissible as testimony in the cases. 

The Court overruled the objections, and admitted the documeat. We 
are of the opinion that the Court decided correctly. 

This document, on its face, purports to be a full transfer of said judg- 
ment by the judgment creditor, J. B. Melson, and for value received, te 
Emmet George, by his agent and attorney iu fact, A. V. Gardner. As re- 
gards the judgment debtor, this transfer is certainly binding on the trans- 
ferrer, and is a sufficient authority in the transferree to demand of the 
plaintiff the payment of that judgment and to plead compensation. 

But the bill of exceptions does not inform us whether the appeal taken 
from that judgment is suspensive or devolutive. In the first contingency, 
it could not be pleaded in compensation, it being considered as a debt not 
yet due and demandable. In the second contingency, it could be pleaded 
in compensation—the judgment being executory and demandable. Kinion 
v. Hill, 12R. 376. Benton v. Roberts, 2 An. 243. 

We are of the opinion that justice requires the remanding of the case. 
Article 906, O. P. 

It is therefore ordered, adjudged and decreed, that the judgment of the 
District Court be annulled, avoided and reversed, and that the case be re- 
manded, to he proceeded in according to law, and that the appellee pay 
costs of this appeal. 
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Strate v. JoszrpH C. Gorpvon et al. 


When the indictments in these cases were presented, the Court made the following order : 

” In this case it is ordered that the accused, when arrested, be allowed to give bond and security in 
the sum of one thousand dollars, and that the Sheriff be authorized to take and approve said bond.” 

Held;—That this order conferred on the Olerk authority to iasue a bench warrant for the arrest of 
the accused, and also empowered the Sheriff to take and approve the bail bonds. 

After an order for an arrest, in a criminal proceeding, has been made, no additional order, specially 
directing the Clerk to issue a bench warrant, is necessary. 

The issuing of a bench warrant is a mere ministerial act, for the porformance of which it is not neces- 
sary that the Clerk should possess judicial powers, conferred on him by law or delegated to him by 
the Court. 

Where one party relies on and offers a portion of a record as evidence, the adverse party has the right 
to produce the whole of the record in evidence. 

On a motion to enter up judgment against the principals and sureties on a bail bond, it is sufficient 

, to assign as a reason for judgment that the bond was called, and the d failed to appear in com- 
pliance therewith. 


PPEAL from the District Court, Parish of Morehouse, Crawford, J. 


Todd & Bingham, and Roberti J. Caldwell, for appellants. R. W. 
Jemison, District Attorney, Twelfth Judicial District, for State. 





The facts are stated in the opinion of the Court. 


Tarzarerro, J. At the October Term, 1865, of the Twelfth District 
Court, sitting in and for the Parish of Morehouse, an indictment for 
larceny was found against the defendant. 

The points presented in this case being identical with those in the cases 
of the State v. J. R. Johnson, and the State v. John E. Barker and John 
Herron, also on appeal at this term of the Court, from the Parish of More- 
house, the three cases were ccnsolidated and tried together. 

The defendants in these three cases, with the exception of Barker, were 
arrested, and gave bonds with sureties for their appearance at the ensuing 
term of the Morehouse Court, to answer the charges preferred against 
them. Failing to appear at the following term of the Court, a decree of 
forfeiture of the bonds was entered upon the minutes of the Court, and a 
judgment in solido was rendered in each case against the principals and 
their sureties, for the amounts expressed in the bonds. 

After the entries upon the minutes, reciting the call at the Court-house 
door, of the principals for their appearance, and of the sureties to pro- 
duce the persons of their principals; and after the orders were made and 
entered, declaring the forfeiture of the bonds ; but, as it seems, before 
final judgments were rendered, a rule was taken upon the District Attor- 
ney pro tem., by counsel for the sureties, to show cause why the decree 
of forfeiture of the bonds should not be set aside. In support of the 
rule, the counsel state the following grounds : 

1. That there was no judicial order of the Oourt, authorizing bench 
warrants to issue by the clerk, for the arrest of the accused parties ; and, 
in issuing the bench warrants, the clerk exercised a judicial power not 
vested in him by law, and that no order, delegating such power to the 
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clerk, appears on the minutes of the Court; and therefore the bonds are 
void, and the sureties are not bound. 

2. That the District Attorney offered no proof that the accused failed 
to appear; neither did he offer evidence that the sureties failed to pro- 
duce the bodies of their principals; and, if the warrants were properly 
and legally issued, the District Attorney did not prove by them that the 
accused had ever been arrested and released on bond. That the warrants 
did not command the sheriff to take the bonds ; that they did not fix the 
amounts of the bonds, nor direct that the accused should furnish 
security. 

The rules taken in these cases were discharged, and final judgments ren- 
dered against the parties. 

The defendants appealed. 

It will be more in order to consider, in the first place, the objections 
set up under the second head of defendants’ rule to show cause. 

That all the necessary acts preliminary to the rendition of the order 
declaring the forfeiture of the bonds, were performed, we are justified in 
concluding, under the rule omnia presumuntur rite esse acta. This pge- 
sumption the defendants aimed to rebut by evidence. On the trial of the 
rule they introduced the clerk of the Court as a witness. He testifies 
‘*that there is no other order on the minutes of this Court previous to 
the arrest of the accused, except the order made at the presenting of the 
indictmment, on the 2lst of October, 1865, and on page 277 of minute 
book D.” It appears from the note of evidence taken on the trial of the 
rule, that defendants introduced in evidence the minutes of the Court, 
found on page 277 of minute book D. We find nothing in the transcript 
indicated as copies of minutes found on the book and page named. We 
do find, however, an order, which, from its proximity in the record to the 
indictment, we infer is the one pointed to by the clerk in his testimony. 
To this order we shall presently refer. The clerk testified that he had no 
recollection whether or not, at the time the accused parties were called 
out on their bonds, the District Attorney offered any evidence. He stated 
that no note of evidence was taken down. He said that he did not know 
whether or not the bail bonds were offered in evidence. He said they 
were not filed as e d: e atthe time the forfeiture was declared. He 
makes the same statement in regard to the warrant and sheriff's return. 
This is all the testimony of the clerk bearing upon the point, as to whether 
sufficient evidence had been adduced to authorize the decree of forfeit- 
ure, and we think it insufficient to rebut the presumption that, prior 
to and at the time the parties were called on their bonds, the proper pro- 
ceedings were had. It might well be, for all that the clerk testifies, that 
all the papers he was interrogated about passed under the eye of the 
judge, if they were not filed as evidence and no note made of their pre- 
sentation. Itisa fair inference, from the clerk’s evidence, that bonds 
47 
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were on file in the Court, although he says they were not filed as evidence 
at the time the order was rendered, decreeing the bonds forfeited. 

This Court held, in the case of the State v. Gossin, 13 L. 97, that, “on 
a motion to enter up judgment against the principal and sureties, it is 
sufficient to assign as reasons for judgment that the bond was called, and 
the accused failed to appear in compliance therewith. 

Coming now to the order, we find it in these words : 

**In this case it is ordered that the accused, when arrested, be allowed 
to give bond and security in the sum of one thousand dollars, and that 
the sheriff be authorized to take and approve said bond.” 

We recognize it as a sound rule that, if by a fair interpretation of a 
written instrument, we can give it effect, we should do so rather than 
render it nugatory. Magis res valeat quam pereat. Construing that part 
of the orderin question which is not full and éxplicit, in connection with 
and in reference to the other parts of the same act that are clear, definite, 
and in regard to the meaning of which we cannot be mistaken, we think 
that we come rightly to the conclusion that the order confers authority for 

ethe issuing of the warrant, for its execution and for the taking the recog- 
nizances of the accused parties. 

But, in connection with the defendants’ objection, under their first 
head, that no judicial order of the Court was rendered, authorizing a 
bench warrant to issue by the clerk for the arrest of the accused parties, 
they urge that there was no authorization to the clerk to issue the war- 
rant. That, in issuing the bench warrant, the clerk exercised judicial pow- 
er not vested in him by law, and that no order delegating such power to 
the clerk appears on the minutes of the Court. 

We regard the issuing of the bench warrant as a mere ministerial act, 
for the performance of which it is not necessary that the clerk should pos- 
sess judicial powers, conferred upon him by law or delegated to him by 
the Judge. He is an officer of the Court, the register of its proceedings, 
the custodian of its records, and his functions necessarily render him cog- 
nizant of all the judicial acts of the Court. The issuing of a bench war- 
rant to arrest an accused party is not his act per se, but rather the act of 
the Court, performed by his ministry andagency. See C. P. Article 773, 
2 12. 

An order for an arrest in a criminal proceeding being rendered, no ad- 
ditional order, specially directing the clerk to issue the warrant, seems 
necessary. 

On the trial of the rule, the District Attorney offered in evidence the 
indictment, warrant, bond and sheriff’s return. This was objected to by 
the plaintiffs in the rule, for the reason that one of the poiuts set forth in 
the rule was that the judgment complained of was rendered without any 
evidence, and that the evidence offered on the trial of the rule and ob- 
jected to, was an attempt to supply an omission to offer evidence before 
the judgment was rendered. 
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This objection was overruled and a bill of exceptions taken. 

We find it noted by the Judge, in the bill of exceptions, that the evi- 
dence was admitted on the ground that the plaintiffs in the rule had intro- 
duced the bond in evidence, and regarding it as part of the record, it was 
allowed to be read on the trial of the rule. We think the objection was 
properly overruled. 11 An. 23. 8 An. 490. 12 An. 688. 13 An. 298, 14 
An. 783. 

It is therefore ordered, adjudged and decreed, that the judgment of the 
District Court be affirmed, the appellants to pay the costs of this appeal. 


Tue Srate v. Jonn-E. Barker anp Jonn Herron. 


TauiaFERRO, J. In this case, for the reasons assigned in-the opinion 
of the Court, in the case of the State v. Joseph C. Gordon, it is ordered, 
adjudged and decreed, that the judgment of the District Court be affirmed, 
the appellant paying the costs of this appeal. 


Tue Srate vc. James R. Jonnson. 


TattaFeRRO, J. In this case, for the reasons assigned in the opinion of 
the Court, in the case of the Stale v. Joseph C. Gordon, it is ordered, ad- 
judged and decreed, that the judgment of the District Court be affirmed, 


the appellant paying the costs of this appeal. 





James B. Meson ». Wrii1am Sanpet.—On Morron To Dismiss. 
A motion to dismiss an appeal, which is prematurely filed, will be overruled. 


ee from the District Court, Parish of Morehouse, Crawford, J. 


Lasavve, J, The plaintiff and appellee has filed a motion to dismiss 
this appeal, on the grounds : 
1, There was no testimony taken down by the clerk on trial of this:case 
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below, he not having been requested to do so by either party. 

2. Neither the appellant nor his advocate, either before or after the ap- 
peal was taken, required the adverse party or his advocate to draw a state- 
ment of facts, and no such statement of facts was drawn. 

8. No statement of facts, at the request of either party, was made out 
by the Court. 

This motion was filed on the 17th July, and the appeal was made return- 
able on the second Monday, and filed the 11th of the same month. But 
the appellant filed in time, on the 18th July, 1866, an assignment of errors 
of law appearing on the face of the record. Code of Practice, Article 
897. 

The motion, being prematurely filed, must be overruled. 

The motion to dismiss is overruled. 





Tomas W. Wuitiams, Administrator, ». Boozeman et al. 


To entitle the defendant, in an action on a promissory note, to a trial by jury, the affidavit must com- 
ply strictly with the requirements of the statute. 

It is no defence te an action on a promissory note, that the amount named in the note was made 
iarger than the real cash amount due on tof expected payment in Confederate money or de- 
preciated currency. 





PPEAL from the District Court, Parish of Morehouse, Crawford, J. 
J. C. Morgan, for appellant. Newton & Hail, for appellee. 


The facts are stated in the opinion of the Court. 


Lapavuve, J. The plaintiff claims of the defendants in solido $645, 
with eight per cent. interest from 26th of October, 1863, upon a note of 
hand, dated 26th October, 1863. 

The defence is that the note was given in error, to be paid in Confede- 
rate States notes, for a four-horse wagon, sold at the sale of the succes- 
sion property of P. F. Epps, and to be paid in twelve months, in the cur- 
rency of the country, which was that of Confederate money. That, when 
the note became due, defendant offered to pay it in Confederate money, 
or by giving its value in cotton, which was refused. That, when said note 
was given, Confederate money was not worth more than ten cents to the 
dollar, in gold or Federal currency. That the wagon was worth (when 
new) one hundred dollars, and at the time of the sale was worth a great 
deal less. That said wagon was worth fifty dollars at the time of the sale. 
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He prays that plaintiff's demand be reduced, and that said sum of fifty 
dollars be the judgment of the Court, and for a trial by jury. 

The Court, after having heard the evidence, gave juiigment for “aed 
tiff, and the defendants appealed. 

The defendant made an affidavit that the facts set forth in the answer 

were true, to the best of his knowledge and belief, and that he believed 
it essential that the case should be tried by a jury, in order to secure his 
rights. 

The Court refused the trial by jury, and the defendants excepted. 

We are of the opinion that the Court did not err. The affidavit is not 
as required by law. The party did not swear that he expected to prove that 
the note had been obtained through error. Revised Statutes, p.-98, Art. 43. 
The bill of exceptions also informs us that the jury was prayed for by the 
amended answer, after the jury had been discharged, and that the origi- 
nal answer was filed before their discharge. 

The defendants offered, on trial, to prove that Confederate money was 
the general currency of the country at the time of making said note ; 
that it formed the basis or consideration of contracts, and that, compared 
with gold or Federal currency, Confederate money was greatly depreciated, 
and that, in consequence of its being the general currency, property of 
every description was sold at extravagant prices, etc. 

Plaintiff objected, on the grounds : 

1. That parties are presumed to contract with reference to the law, and 
not to the general currency of the country. 

2. That it is an attempt to prove by parol a contract existing between 
the parties in writing, and in evidence in the case. 

3. That proof of the general currency of the country was incompetent 
to establish in what kind of money the note was to be paid. 

The Court sustained the objections and rejected the testimony. It is 
clear that the Court decided correctly. It is presumed that the parties 
contemplated that the note, when due, should be paid in legal currency. 

The defendants, in their brief, have raised many objections to: the pro- 
bate sale of the wagon, on account of incompetency and incapacity on the 
part of the officers of the Court, and consequent illegalities in the pro- 
ceedings, resulting from the fact that those officers acted and the proceed- 
ings took place during the existence of the so-called Confederate States 
Government. 

We have passed these questions unnoticed, as they were not raised by 
the pleadings. We are satisfied that our learned brother below decided 
the case correctly. 

It is therefore ordered and decreed, that the judgment of the District 
Court be affirmed, with costs. 
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Tuomas W. Buanxs & Co. v. Taz Corporation or Basrrop.—Txx Same v. 
Tue Same. 


The provision in the Charter of the Corporation of Bastrop, which limits the power of the Corpora 
tion to assess taxes on property, only restricts the power to levy taxes on assessable property, and 
does not restrict or interfere with the right to impose a tax on trades or occupations, and licenses, 
and thereby increase the revenues of the Corporation above the amount limited in its Charter. 


PPEAL from the District Court, Parish of Morehouse, Crawford, J. 
- D. C. Morgan, for appellant. 8S. G. Parsons, for appellees. 


The facts ate stated in the opinion of the Court. 


Lasavvs, J. These two cases were consolidated and tried together 
below. 

The plaintiffs claim of the defendant, in these two cases, the aggregate 
amount of $825, as paid by them in error, to the said town, for licenses 
for keeping a retail drinking-house and billiard table, for the years 1859 
and 1860. 

The cause of action alleged is, that the said corporation had no legal 
authority to impose such a tax upon keepers of drinking-houses and bil- 
liard tables, in granting licenses for that occupation, and that said cor- 
poration was prohibited by law from assessing and collecting by taxation 
@ greater revenue than $1,000, annually, and that said amount has been 
greatly exceeded for the year commencing 7th June, 1860; and finally, 
that the money having been paid without any obligation on the part of 
plaintiffs, should be reimbursed and paid back to them by said 
corporation. 

The District Court, after hearing the evidence, gave judgment for plain- 
tiff, and the defendant appealed. 

By the original charter of incorporation, the said corporation had, 
among other powers, the right to raise money by taxation to an amount 
not exceeding five hundred dollars per annum, for the use of said corpo- 
ration. Acts of 1852, No. 74. 

In a supplemental act to said charter, we find the following 
section : 

** Sec. 2. That the Mayor and Trustees of the town of Bastrop shall 
have the power of assessing and collecting a tax, for the use of said town, 
upon the various objects of taxation upon which the State levies a tax ; 
provided the amount so assessed and collected does not exceed $1,000 for 
each year.” Acts of 1853, No. 216. 

By another amendment, passed in 1860, No. 150, the said town was em- 
powered to assess such an amount of taxes as they may deem proper, not 
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to exceed the sum of $1,500 per annum, and to be collected in the usual 
manner. 

By the first section of the act concerning the licensing of drinking- 
houses and the sale of intoxicating liquors in this State, towns and cities 
have the exclusive power to make such laws and such regulations, for the 
sale, or prohibition of the sale, of intoxicating liquors, as they may deem 
advisable, and to grant or withhold licenses from drinking-houses and shops 
within the limits of any city or town, as a majority of the legal voters of any 
city or town may determine by ballot; and the said ballot shall be taken an- 
nually. Acts of 1854, No. 221, 

The plaintiffs admit that a majority of the legal voters of said town 
authorized the issuing of the license to them, but they allege and contend 
that the tax for the same exceeded the amount that the town was autho- 
rized to levy by taxation. 

We are of the opinion that the limiting of the amount which the said 
town is authorized to levy by taxation, refers to property, and not to avo- 
cations, occupations and trades, for which a tax might be imposed and 
licenses granted. 

It is therefore ordered, adjudged and decreed, that the judgment of the 
District Court be annulled and reversed; and it is further ordered and de- 
creed, that there be a judgment in favor of the defendants, and that 
plaintiffs pay costs in both Courts. 











Emaucet Grorce rv. Wriiam SanpeEt. 


A principal is bound by the acts of his agent, made with third persons, after the revocation of the 
agent’s power, unless it appear that the parties with whom the agent deals had notice of the revo- 
cation of the agent’s authority and were not acting in good faith. 


PPEAL from the District Court, Parish of Morehouse, Crawford, J. 
Todd & Brigham, for appellant. D. C. Morgan, for appellee. 


This case was tried by jury in the District Court. 
The facts are stated in the opinion of the Court. 


Lazavve, J. The plaintiff claims of the defendant the plantation and 
premises described in the petition, and the sum of $1,000 as damages, 
and the further sum of $1,200 for the rent of the land. 

The defendant first appeared by an exception, which was partly over- 
ruled, and the other part referred to the merits. 

On the merits, the defendant answered by a general denial, and further 
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pleaded that, at the time of the filing of this suit, and prior thereto, he 
was in possession of the premises described in the petition, by virtue of 
a contract of lease entered into by defendant with the said George, 
through his duly authorized agent, Daniel S. Beauchamp, under which 
lease he was still in possession of the property for the present year, 1866, 
etc. 

Upon these issues, the parties went to trial before a jury, who gave a 
verdict that William Sandel retain possession until 1st January, 1867, and 
reap the benefit of the growing crop, and will be indebted, at that time, 
to plaintiff in the sum of one thousand dollars, as rent and damages. 

The Court having rendered judgment in accordance with said verdict, 
both parties appealed. 

The principal question involved in this case is, whether Daniel Beau- 
champ had power and authority, as agent of plaintiff, to rent the land to 
defendant. 

On the 5th of October, 1865, the plaintiff wrote to D. Beauchamp, re- 
questing him to attend to several matters for him, and, in the letter, he 
says: Please rent my place for the year 1866 as well as you can; I will ratify 
anything you do. 

On the 22d of December, 1865, Daniel Beauchamp, acting as agent for 
plaintiff, rented the place in question to the defendant, for the year 1866, 
the lessse agreeing to pay four dollars per acre; the agreement was in 
writing, and in duplicate. 

Beauchamp, the alleged agent, testified that the date shown on the 
face of it, was the date of the contract, and that the defendant took pos- 
session of said place about the first of January of the present year, 1866. 

Plaintiff, on the first of January, 1866, by a regular act passed before a 
competent officer, in Texas (where the plaintiff was at the time), made 
and constituted A. V. Gardner, of Dallas County, Alabama, his lawful 
agent to act for him in the State of Louisiana. 

It is contended by plaintiff that the said Beauchamp had declined and 
refused the mandate, and had, for that purpose, written to the plaintiff, 
requesting him to appoint some one else ; but, the very fact that he acted 
under said mandate, in renting the land to defendant, was a tacit accept- 
ance. CO. ©. Art. 2958. 

It is also contended that the plaintiff had revoked his power of attor- 
ney to Beauchamp, by appointing as such, Gardner, on the Ist of Janu- 
ary, 1866, and that Beauchamp had no authority to act any more. 

To affect the defendant, it was necessary that he should have had know- 
ledge or notice that Beauchamp had refused the agency, or that the plain- 
tiff had revoked his power conferred unto his said agent, Beauchamp; 
there is no such knowledge or notice proved in the record; the power of 
attorney being in the possession of the agent, it is presumed that the de- 
fendant acted in good faith until the contrary be proven; besides, the pre- 
tended revoking power was granted on Ist of January, 1866, and the lease 
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entered into on the 22d December, 1865. O. C., Articles 2997, 2998. 

A mass of testimony has been introduced, tending to show that Beau- 
champ had not acted faithfully, but this imputation cannot affect the de- 
fendant, in the absence of proof that there was fraud or collusion on his 
| part, in the transaction; plaintiff must blame himself if he has selected an 
unfaithful agent ; his recourse is against him. Civil Code, Art. 2972. 

We are of the opinion that plaintiff is bound by the lease entered into | 
by his agent, Beauchamp, and has no right of action at this time. 

_ It is therefore ordered and decreed, that the verdict of the jury and the 
judgment of the District Court thereupon be set aside, annulled and 
avoided. It is further ordered and decreed, that judgment be rendered 
against the plaintiff and in favor of the defendant, and that plaintiff pay 
costs in both Courts. 
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Gzorcz W. Branner etal. ». M. C. Harpy, Sheriff, et al. 


A mortgage is in its nature indivisible, and prevails over every part of the immovable subjected to it; 
and the mortgaged premises must be sold to satisfy the whole debt and not a part thereof. 

Where a seizing creditor only sues for such installments of a debt, secured by mortgage, as are due, 
the property mortgaged must be sold for the whole debt, on such terms of credit as are granted by 
the original mortgage. 

The purchaser of mortgaged property at Sheriff's sale is personally bound for the surplus of the adjud- 
cation, and holds the surplus subject to the claim of inferior mortgage creditors, who have for their 
security a special mortgage of the property sold. 

Where the immovable property of a Railroad Corporation is sold, at the instance and suit of the owner 
of a mortgage bond of the corporation, the interest coupons of which are due, the purchaser at 
Sheriff's sale must apply the surplus to the payment pro rata of all the matured interest coupons of 
‘other bonds of the same grade as the one upon which the seizure and sale was made, which are pre- 
sented and demanded ; if he refuses, it is the duty of the Sheriff to re-offer the property for sale the 
same day. 





PPEAL from the District Court, Parish of Ouachita, Crawford, J. 
C. M. Conrad & Sons, and R. W. & R. Richardson, for appellant. 
J. & R. Ray, Jno. T. Ludling, S. L. Slack,and W. J. Q. Baker, F. P. 
Stubbs, for appellees. 








The facts are stated in the opinion of the Court. 


Tauarerro, J. By an act of the Legislature of the State of Louisiana, 
approved on the 11th day of March, A. D. 1852, the Vicksburg, Shreve- 
port and Texas Railroad Company was incorporated, and by the act of in- 
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corporation invested with the power ‘‘ to borrow from time to time such 
sums of money as may be required for the construction of the road, over . 
and above the amount recéived from subscriptions to its capital stock ; 
provided, that the amounts borrowed do not exceed four millions of dol- 
lars; and said president and directors be, and are hereby authorized to 
secure said loans by mortgaging the property of the company, in whole 
or in part, as they shall deem expedient,” etc. 

Under the authority conferred upon him by a resolution of the board 
of directors of the company, passed on the 31st of August, 1857, Charles 
G. Young, then president of the board, was authorized and instructed to 
issue two thousand bonds of the company, redeemable in twenty years 
from the 1st day of September, A. D. 1857, for one thousand dollars, or 
two hundred and twenty-five pounds sterling, each bearing interest at 
eight per cent. per annum, payable semi-annually in coupons of forty dol- 
Jars, or nine pounds sterling each; the principal and interest of said bonds 
made payable in New Orleans, New York or London, as the president by 
his endorsement may determine. And he was further authorized, by the 
resolutions aforesaid, ‘‘to secure the payment of said bonds and of the 
interest thereon, by a first mortgage on the railroad of the company, its 
lands, property, franchises,” etc. 

By a notarial act before the Recorder of the Parish of Ouachita, on the 
1st of September, A. D. 1857, the president aforesaid declared that he 
had that day issued two thousand bonds of the said company, in conform- 
ity with the power and instructions granted to him, under and by virtue 
of the resolutions above stated. And he further declared in said act, that 
‘*in consideration of the premises, and in order to secure the full, faith- 
ful, and punctual payment and redemption of each and all of the said 
bonds issued as aforesaid, to any and all future holder or holders thereof, 
and to each and every one of them, when the same shall become due and 
payable, together with the interest accruing thereon, in the manner and 
at the periods of time herein above stipulated, and as evidenced by the 
coupous attached to the said bonds respectively, the said Vicksburg, 
Shreveport and Texas Railroad Company does, by its president, the said 
Charles G. Young, grant in favor of John Ray, of the town of Monroe, 
Parish of Ouachita and State of Louisiana, as well as in favor of all and 
every other person or persons whosoever, who may become the holders 
of said bonds or coupons, or any of them, a first mortgage, lien and privi- 
lege upon its entire railroad,” etc. 

In the month of December, A. D. 1865, William R. Gordon, alleging 
himself to be the owner and holder of four of the bonds of said company, 
‘with the interest coupons or warrants attached to the said bonds, and that 
eighteen of the coupons held by him were due and unpaid, applied for 
and obtained, on the 23d day of December, 1865, an order of seizure and 
sale against the entire railroad and all its appurtenances ; and, in pursu- 
ance of the order, the entire property of the company mortgaged to secure 
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the payment of the bonds and coupons, or interest warrants, was seized, 
and after the legal preliminary proceedings, sold by the sheriff of the 
Parish of Ouachita, at public auction, in the town of Monroe, on the 3d 
day of February, A: D. 1866. 

The plaintiffs in the case now before us, George M. Branner & Co., 


- aver that, at the judicial sale of the Vicksburg, Shreveport and Texas 


Railroad, with its appendages, etc., made at Monroe, Parish of Ouachita, 
Louisiana, on the 3d of February, 1866, under an order of seizure and 
sale rendered in favor of Wm. R. Gordon, the entire property was adjudi- 
cated to them, as the last and highest bidders, at the price and sum of 
$550,000. They further aver that they were ready, at the time of the ad- 
judication, to comply with the terms of sale; that they tendered the cash 
part of the price to the sheriff, in lawful money of the United States; but 
that M. O. Hardy, the sheriff, at the instance and request of John T. 
Ludling and his associates, parties defendants in this case, refused to re- 
ceive the amount so tendered ; and that said Hardy, sheriff, against the 
plaintiff's public protest, proceeded again to offer the said property at 


\ public sale, and at this second offering adjudicated the property to the 


said Ludling and his associates, the sole bidders at the second exposure. 
The plaintiffs bring this action against M. C. Hardy, sheriff, making Lud- 
ling & Co. parties, and pray that the adjudication made to Ludling and 
others, on the 3d of February, 1866, and the proceedings connected with 
the same, and the deed of sale subsequently made to Ludling and others 
by the sheriff, be declared null and void; that they be decreed the legal 
owners of the property; that the sheriff be directed to make a deed of sale 
of the property to plaintiffs, upon their complying with the terms of the 
adjudication made to them at the first offering of the property. They 
claimed damages against the defendants in solido, in the sum of one hund- 
red thousand dollars. 

The claim for damages, as well as the reconventional demand of dam- 
ages set up against the plaintiffs by the defendants in their amended 
answer, was, subsequently, discontinued. 

The defendants severed in their defence. Their answers contain gene- 
ral denials. Ludling & Co. admitted that they became purchasers of the 
property, and aver that they acquired a legal title to it by virtue of the 
adjudication and deed to them by the sheriff. Both branches of the case 
were argued together, and by consent of parties, all the evidence taken 
on the trial of the case, as to Ludling and his associates, except such por- 
tions as were specified, was taken and received on the trial of the case, as 
to Hardy, sheriff, the other defendant. 

It will be proper here to consider an exception, presented at an early 
stage of the proceedings, in the Court below, by the defendants, Ludling 
& Co., and by the Court referred to the merits. This exception, in its 
nature peremptory, embraces four points. We shall notice, however, the 
only one of these upon which, in argument before this Court, the defen- 
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dants’ counsel seemed to place much stress. It is, that this suit is a peti- 


tory action, and the plaintiffs, being without title, can not maintain it, 
The plaintiffs complain of an alleged injury done them by the sheriff and 
the other defendants, in preventing them from obtaining a complete title 
to the property in dispute. The gravamen of their case is that a title was 
illegally withheld from them. The gist of their action is to obtain that 
which the defendants contend they are incapable of suing for, because 
they have no title. The defendant Hardy, sheriff, also excepts to the 
right of plaintiffs to sue him, on the ground that, having returned the 
writ under which he sold the property, he is, as to these proceedings, 
functus officio, and has no further interest in the matter. 

We regard the action as one brought against the sheriff, to compel him 
to make a title to plaintiffs, and to have the adjudication and deed by the 
sheriff, to Ludling & Co., annulled. We see nothing irregular in the 
plaintiffs making Ludling & Ce. parties, as their rights, under the deed 
sought to be annulled, are necessarily brought in question. The excep- 
tion, we think, was not well taken. 12 Rob. 79. 

The prominent inquiry in this case is, did Branner & Co., the plaintiffs, 
comply with the terms of the sale, or did they offer to comply ? In order 
to a proper solution of this inquiry, it is necessary to ascertain clearly 
what were the terms on which the property was sold. For it appears that, 
from a disagreement upon this fundamental point, a large amount of the 
litigation in this case has arisen. 

Going back to the commencement of the proceedings, we find that, in 
his petition for an order of seizure and sale against the railroad company, 
Gordon, the suing creditor, prays that the entire railroad, etc. ‘‘ be seized 
and sold according to law, and in order to pay the interest coupons or 
warrants now due and unpaid, and the accruing interests and bonds, at 
their maturity respectively, and that the proceeds of the sale be distribu- 
ted according to law.” 

The order of seizure and sale is responsive to the prayer of the petition, 
but more explicit. It is in these words : 

‘‘It is further ordered, adjudged and decreed, that the property mort- 
gaged, and described above and in the mortgage, be seized, and adver- 
tised and sold, according to law, to wit: for cash, to pay the interest cou- 
pons now due, and on terms of credit to meet the falling due or maturity 
of the interest coupons and the bonds to mature.” 

The writ of seizure and sale, and the advertisement, repeat the terms, 
as expressed in the order of seizure and sale; the advertisement adding 
that the property would be sold under benefit of appraisement. The 
sheriff's return upon the writ, made 10th February, 1866, recites the terms 
as expressed in the various acts, and adds to them the words: ‘‘ purchaser 
to give bond and good personal security for the credit portions of the 
price bid, conditioned according to law.” 

Afterwards, however, on motion before the District @ourt, on the 9th 
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of April following, and on leave obtained of the Court, the sheriff amend- 
ed his return by striking out the words above, under quotation marks, so 
that, as the return now stands, the conditions upon which the sale was 
made are, in every essential particular, expressed in identical language in 
the original petition of Gordon, the seizing creditor, the order of seizure 
and sale, the writ, the advertisement, and the sheriff's return. But none 
of these acts are explicit as to ulterior and important questions that arise 
after the adjudication to the plaintiffs, on the first offering of the pro- 
perty, and these are: Was the purchaser to retain in his own hands any 
surplus of the cash portion of the price that might remain, over and 
above the amount he had to pay to the sheriff for the seizing creditor and 
for costs ; and also to retain the credit portion to apply to the various 
coupons and bonds as they severally fall due ; the mortgage subsisting as 
security for all the unpaid parts of the debt, whether due or running to 
maturity? Ordid the mortgage become extinct by the act of sale, and 
the purchaser to be required to pay over to the sheriff the whole amount 
required in cash, and to give bonds with personal security and special 








. mortgage on the property purchased, to secure the payment of the bonds 


and coupons yet to mature ? 

The character of the mortgage given to secure the bonds and coupons, 
or interest warrants, became the subject of a long and elaborate argu- 
ment by the able counsel on each side of this case, both orally and by 
brief. They agree that all the proceedings in the case of Gordon v. The 
Railroad Company, up to the time of the adjudication of the property, on 
the first offering to Branner & Co., the plaintiffs, are regular. They agree . 
that the property seized should be disposed of according to the provisions 
of the Article 686 of the Code of Practice, but they draw widely different 
conclusions as to the requirements of that article, when applied to the 
mortgage given to the bond-holders by the railroad company, to secure 
the payment of the bonds and the interest warrants attached to them. 

After a careful examination of the subject, we arrive at the conclusion 
that the mortgage in question assimilates itself to an act of hypothecation 


_ made to secure a debt payable in installments; and that proceedings to en- 


force it should be conducted according to the rules laid down in the case 
of Pepper v. Dunlap, 16 L. R. 163. We see no other course which, in 
our view, carries out more fully the intentions of the contracting parties, 
which better secures their rights, and which deals more equitably with all 
the parties in interest. We are aware that this course, which accords an 
hypothecary action to enforce the payment of any portion of the debt, 
however minute, is not free from objections. But arguments ab incon- 
venienti are not always the most forcible; and we apprehend that, practi- 
cally, the apparent difficulties in the way are not at all likely to be of fre- 
quent occurrence. 

This being the course, in our judgment, implied by the general expres- 
sion ‘‘ according # law,” we find the conditions of the sale to be: Cash 
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to cover all those portions of the entire debt already due, to include ag 
well the interest coupons due and held by parties other than the seizing 
creditor, as the coupons held by him, and on which he obtained his order 
of seizure and sale. The purchaser to pay in cash, to the sheriff, the 
amonnt due the seizing creditor and costs of proceedings. To retain in 
his own hands any surplus amount of cash that might remain over and 
above his payment to the sheriff for the seizing creditor and for costs. 
And to retain also those portions of the price to be applied to the several 
parts of the debt not yet due, as they respectively mature. The mortgage 
subsisting to secure each and every unpaid part of the debt. 

We recur now to the inquiry, did Branner & Co. comply with the terms 
of the sale, or offer to comply with them ? 

After the property was ‘‘ knocked off” to Branner & Oo. at the sale, it 
is in evidence that J. T. Ludling presented to the sheriff one hundred and 
fifty-four of the railroad company’s bonds, upon which the interest cou- 
pons due amounted to thirty-six thousand three hundred and sixty dollars; 
and that F. B. Stubbs presented to the sheriff, at the same time, seventy- 
two interest coupons of the bonds of the company, amounting to twenty- 
eight hundred and eighty dollars. That the sheriff, at the instance of 
Ludling and Stubbs, presented the bonds and coupons to Branner & Co., 
and demanded payment of the coupons then due, amounting, in the whole, 
to the sum of thirty-nine thousand one hundred and forty dollars. This 
demand made, as it appears, in the presence and at the instance of the 
holders of the bonds and coupons, was objected to by Branner & Co., who 
refused to pay the amounts so demanded, on the ground that they had to 
pay only the coupons which had been protested for non-payment. 

Although the president of the company was authorized to issue two 
thousand bonds, it appears that, in fact, only seven hundred and sixty- 
one were issued. At the day of sale, the amount of interest coupons due 
was one hundred and sixty-eight thousand one hundred and sixty dollars, 
As the entire debt, then, on the day of sale, largely exceeded the amount 
bid for the property, the creditors could only receive their pro rata shares, 
The amount due Gordon, the seizing creditor, and which was exigible in 
cash on the day of sale, reduced to its pro rata share, exceeded four hund- 
red dollars; the costs of proceedings amounting to $3,469 75, making, to- 
gether, a sum larger by two hundred dollars than the amount it is in proof, 
Swan, the agent of Branner & Co., tendered in cash, as all the money he 
had to pay, to wit: thirty-six hundred dollars. The amount of costs is 
run up by the sheriff's commissions being cast upon the amount of the 
bid, which we think he would have been entitled to had Branner & Co. 
complied with their bid. 

The grounds upon which the plaintiffs declined paying the interest cou- 
pons due and presented by Ludling and Stubbs, we think, is not tenable. 
It was not necessary that they should have been protested before payment 
was demanded. 5 An. 724, 13 An. 136. 5 An. 61, The purchaser was 
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clearly bound to pay any bona fide holder the portion of the debt due 
him, upon the proper evidence of the claim beig presented. 

It is in proof that Swan, the agent of Branner & Co., and one of the par- 
ties purchasing, admitted the bonds presented were genuine; that he made 
no question of the ownership or agency of those who presented them and 
demanded payment of the coupons due and held by them. It admits of 
no doubt, we conclude, that the plaintiffs failed to comply with the con- 
ditions of the sale, and that it was the duty of the sheriff to proceed as he 
did, to re-offer the property for sale on the same day. 

We find several bills of exception in the record, which we do not deem 
it important, in the decision of this case, to revert to. 

It is therefore ordered, adjudged and decreed, that the judgment of the 
District Court be affirmed, the plaintiffs and appellants to pay costs in 
both Courts. 











A. H. Sonrezr, Administrator, ». Gzo. W. Muaizn. 
This case involves only a question of fact. 


PPEAL from the District Court, Parish of Morehouse, Crawford, J. 
Newton & Hail, for appellants. S. G. Parsons, for appellee. 


The facts are stated in the opinion of the Court. 


Hyman, ©. J. Plaintiff, as the administrator of Peter 8S. Miller, de- 
ceased, sued to recover of defendant twenty-six bales of cotton, or their 
value. Defendant answered by a general denial. 

There was judgment rendered against defendant, and he has appealed. 

The deceased, Peter S. Miller, raised on his two plantations one hund- 
red and sixty bales of cotton, in the year 1862. After his death, in 1862, 
no more cotton was raised on the places. 

In the year 1863, one of the administrators of his estate sold one hund- 
red and ten bales of the same, and gave the estate credit for the proceeds 
from the sale thereof, in an account rendered by him. In February, 1865, 
the defendant took from one of the two plantations twenty-six bales of 
the cotton. These twenty-six bales were the only remaining cotton on 
the two plantations, and to recover which, or their value, this suit is 
brought. 

Defendant produced nb evidence that he had bought the cotton. There 
is no presumption that the twenty-six bales of cotton taken by him was a 
part of the one hundred and ten bales sold by the administrator, as more 
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than one hundred and ten bales had been removed from the plantations “ 4 


before he took therefrom the twenty-six bales. 
Judgment of the District Court affirmed ; defendant to pay costs of 
appeal. 





Rosson & Auten v. Jon~n MoKor et al. . 


Where a note is given in part payment of an account, and the credit given the maker on account of 
the note, is an amount less than the amount of the note, the maker and the endorser of the note are 
only liable for the amount credited on the account. 

A debtor has control of his means of payment, and he can impute them to the payment of any debt he 
chooses, and sureties have no right to control him in the imputation. 


PPEAL from the District Court, Parish of Morehouse, Crawford, J. 
Todd & Brigham, for appellants. J. & R. Ray, for appellees. 


The facts are stated in the opinion of the Court. 


Hyman, O. J. John McKoin and James Monette made, on the 4th 
March, 1857, their note in solido for $906 23, payable to the order of 
plaintiffs, twelve months after its date, with eight per cent. aamenes from 
ite maturity. 

In April, 1859, plaintiffs sued McKoin & Monette on the note. 

Defendants pleaded that part of the note was without consideration and 
usurious ; that the defendant McKoin (who, it appears, is the principal 
debtor, Monette being his security) shipped seventeen bales of cotton to 
plaintiffs, who were commission merchants in New Orleans; that the same 
had been sold by plaintiffs, and that the proceeds thereof, which were re- 
tained by them, should be imputed to the payment of such part of the 
note as was owing by defendants. 

_ Judgment was rendered against the defendants, condemning them in 
solido to pay to plaintiffs the amount of the note, with interest, subject 
to a credit of $204 44, on 26th April, 1858. 

It appears from the account of plaintiffs, adduced in evidence, that 
plaintiffs made advances to McKoin, and that, on the day the note was 
given, he owed them about $2,100, and that plaintiffs, on receiving the 
note, credited him on their account against him, $800 only, for the note. 

The note was not discounted, but was given in part payment of the 
account, McKoin was entitled toa credit for the amount of the note, and 
he is bound in the note for the amount only of credit given him on the 
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account. The account was further reduced by other payments. 

In the early part of the year 1858, McKoin shipped plaintiffs seventeen 
bales of cotton; plaintiffs sold the same, and on the 26th April, 1858, they 
transmitted to him an account of what they claimed against him; included 
therein the amount of the note, with interest, and also imputed therein 
the proceeds of the sale of the cotton to the payment of the note and 
other items owing by him to them. The imputations of payment was 
made pro rata, on the various claims owing by McKoin to plaintiffs, and 
the sum of $433 70 was thus imputed to the payment of the note. 

The defendant McKoin contends that he didnot consent to this impu- 
tation of payment, and that he has the right to require that all the pro- 
ceeds of the sale of the cotton should be imputed to the payment of the 
amount owing on the note. 

This defendant received notice that payment had been imputed by 
plaintiffs, of the proceeds, a year before the institution of this suit, to 
which he made no complaint. ; 

This long silence on the part of this defendant implies his assent to the 
imputation of payment made by plaintiffs, and he cannot now require that 
the imputation should be changed. See Civil Code, 1811, 2161. 

The defendant Monette contends that, as he is security, he has a 
right to have the imputation of payment changed, and the whole pro- 
ceeds imputed to the payment of the note, although McKoin may have 
given his consent to the contrary. 

The answer is patent to such a claim on the part of the security. 

. The proceeds were McKoins, and he had the right to control his own 
means, and to impute them to any debt he owed plaintiffs. , 

Defendants urged, by exception, that plaintiffs could not bring suit on 
the note, separate from the other items in the account, because they had 
stated in their account, on which the imputation of payment was made, 
that the note was one of the items of indebtedness of MecKoin to 
them. 

The note was not extinguished by such act of plaintiffs, which, plain- 
tiffs, in answer to interrogatories on facts and articles, state was done to 
show McKoin the exact amount of balance due on the note. Only for 
the amount of payment imputed to it was it extinguished, and no valid 
reason has been given why the plaintiffs, by thus doing, lost their right 
of separate action on the note. 

The sum owing on the note, on the 26th day of April, 1858, was $809 06, 
from which should be deducted the amount imputed as payment. 

It is ordered, adjudged and decreed, that the judgment of the District 
Court be reversed. It is further decreed that plaintiffs recover of the de- 
fendants in solido the sum of three hundred and seventy-five dollars and 
thirty-six cents, with interest thereon, at the rate of eight per centum per 
annum, from the 26th day of April, 1858, and the costs of suit in the 
District Court ; the costs of this appeal to be paid by plaintiffs. 
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Larrugnmeny Ovensy v. Hezexun Ovensy, Administzator, et al. 


A ratification by the principal, of a contract made by his agent, not authorized to make such con- 
tract, binds the principal as fully as if the agent had been empowered to make the contract. ° 


PPEAL from the District Court, Parish of Morehouse, Crawford,.J. 
J. & R. Ray, for appellant. Newton & Hall, Todd & Brigham, for 
appellees. 


This case was tried by jury in the District Court. 
The facts are stated in the opinion of the Court. 


Hymay, C.J. Inthe year 1863, one of plaintiff's brothers brought a 
lot of plaintiff's cotton and stored it at Mr. Billings’ plantation, in the 
Parish of Morehouse. 

Plaintiff, who resided in Kentucky, came to this State, and, when 
about to return to that State, he left the cotton in charge of his brother, 
E. P. Overby, to do with it as if it was his own: 

In the year 1864, the cotton-burners of the Confederate States visited 
the said Parish, and commenced their work of destruction. f 

E. P. Overby, desirous of saving his brother’s cotton from being burned, 
applied to several persons to get them to remove and conceal the same 
from the burners, offerings half of the cotton that might be saved by 
removal and concealment, to any person who would undertake to remove 
and conceal it. This proposition, refused by several, was accepted by 
William R. Ward, who removed, concealed and saved one hundred and 
seventeen bales of the cotton, and E. P. Overby gave him (Ward) 583¢ 
bales of same. 

Plaintiff in this case sued Ward to recover of him the 5814 bales of cot- 
ton, or their value, 

One of the defences set up by Ward in his answer is, that the agent, E. 


_ P. Overby, had authority to make the contract, and that plaintiff had 


ratified the acts of the agent. 

The trial of the case resulted in a verdict and judgment for 
defendant. 

Plaintiff has appealed. 

On plaintiff's coming again into this State, he was informed, on inquiry, 
that his bother, E. P. Overby, had saved some of his (plaintiff's) cotton, 
by giving one-half for removing the other. He replied, on receiving this 


information, that whatever his brother had done would be satisfactory to 
him. 
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His not dissenting, but rather assenting, to what had been done by his 
agent, ratified the contract that his agent had made with Ward. 

A ratification by the principal, of a contract made by his agent, not 
suthorized to make such contract, binds the principal, as fully as if the 
agent had ‘been empowered to make the contract. Civil Code, No. 
2990. 

Judgment affirmed, plaintiff to pay costs. 
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W. BR. Bonn, Revived in the name of Maxzy A. Bonn, »v. ©. Brsnor. 


Where the answers to interrogatories on facts and articles, all taken together, present a complete 
answer to all the interrogatories, taken together, the Court will not order one of the interrogatories 
to be taken as confessed, for the reason that the answer to that particular interrogatory appears 


evasive, it appearing that it has been fully answered in the answer to another interrogatory. e 
Y 


PPEAL from the District Court, Parish of Ouachita, Crawford, J. 
J. & R. Ray, for appellants. R. Richardson, for appellees. 


The facts are stated in the opinion of the Court. 


Lasavve, J. Plaintiff alleges, in substance, that on the 25th of March, 
1858, Wm. H. Rogers, W. F. Bond and C. Bishop, executed two notes in 
solido in favor of W. A. Richardson, each for the sum of $559 95; one 
due on Ist February, 1859, and the other due the Ist July, 1859; that W. 
W. Bond paid both those notes, paying $250 23d March, 1859, $300 5th 
October, 1859, and $816 7th January, 1860—in all, $1,366; that the defen- 
dant owes petitioner one-half of said sum, with eight per cent. interest 
per annum, from the date of each payment. 

The answer contains a general denial ; a special denial that Wm. H. 
Rogers is insolvent, and states that Wm. H. Rogers placed in the hands 
of W. F. Bond, either moneys, accounts, notes, bonds or credits, or all of 
them, with which to pay the obligations sued on, and that it was with 
such, said Bond paid said notes. 

The Court below, after hearing the evidence, gave judgment in favor of 
defendant, and the plaintiff appealed. 

The following interrogatories were propounded to and’.answered by 
plaintiff : 

Int. 1. Did not W. H. Rogers place in your hands, either money, notes, 
bonds, accounts or credits, with which to pay these notes ? And was it not 
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with the money, notes, accounts, bonds or other credits that you paid 
those two notes ? , 

Answer to this interrogatory. 

W. H. Rogers gave ©. Bishop and myself an obligation in writing to 
place notes or accounts in our hands, sufficient to pay the two notes now 
in suit, in favor of W. A. Richardson; but the said W. H. Rogers has not 
advanced to me any funds to pay them. I paid the two notes with my 
own funds. 

Int. 2. State what amount of money, notes, accounts, bonds, or other 
credits W. H. Rogers placed in your hands to secure you in the payment 
of the notes in favor of W. A. Richardson, upon which you have intro- 
duced suit against this defendant ? 

Answer to this interrogatory. 

Not one cent has the said W. H. Rogers placed in my hands to pay the 
notes now in suit ? 

Int. 3. If the whole of these two notes were not paid with the money, 
notes, accounts, bonds or other credits, state what part and how much was 
paid ? 

Answer to this interrogatory. 

No funds of any sort have been received by me from W. H. Rogers, 
to pay any part of said notes. 

Int. 4. If W. H. Rogers placed notes, accounts, bonds or other credits 
in your hands, state how much of the same you have collected, and what 
part and how much remains uncollected ? Attach to your answer to this 
interrogatory a list of the notes, accounts, bonds or other credits placed 
in your hands by W. H. Rogers, with respective amounts, and against 
what persons the same were. Also state, whether or not you ever paid 
over to W. H. Rogers any money thus collected; and, if not collected, 
whether you returned to him the notes, accounts, bonds or other credits? 

Answer to this interrogatory. . 

W. H. Rogers has placed nothing in my hands to meet the notes nowin 
suit; neither with notes, bonds, money or mortgages. I paid them from 
my own funds. 

The defendant moved the Court to cause to be taken for confessed, the 
said interrogatories, for the reason that the answers to the same were not 
categorical, and were evasive. 

The Court ordered the fourth interrogatory to be taken for confessed, 
and upon that ruling gave judgment in favor of defendant. 

We are of the opinion that the answers to the interrogatories are not 
manifestly evasive; taken together, they all have one point in view, and 
are directed to show that W. H. Rogers had placed in the hands of the 
plaintiff, effects with which to pay the notes or secure the plaintiff ; the 
answers thereto, together, go to show and do show, to our satisfaction, 
that said W. H. Rogers never placed in the hands of the plaintiff, neither 
effects nor money to pay said notes, and that plaintiff paid the notes with 
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his own funds, and not with those of Rogers. The last answer to the 
fourth interrogatory covers the whole subject contemplated by the four 
interrogatories, and shows conclusively that Rogers never put in the hands 
of the plaintiff anything to pay said notes—W. H. Rogers has placed 
nothing in my hands to meet the notes marbubered-emminenive se bonds, 
money or mortgages ; I paid them from my own funds. 

In other respects, the evidence clearly establishes plaintiff's demand. 

It is therefore ordered, adjudged and decreed, that the judgment ap- 
pealed from be annulled and avoided. It is further ordered and adjudged, 
that the defendant, Caldwell Bishop, pay to Maxey A. Bond, administra- 
trix of the estate of the plaintiff, the sum of six hundred and eighty-three 

dollars, with interest at eight per cent. per annum, on $125, from 234 
March, 1859; on $150, from 5th October, 1859; and oT 7th 
January, 1860, till paid, with costs in both Courta. 











W. F. Bonn Revived in the name of Maxzy A. Bonn, ». CO. Busnor, 
Morton For REHEARING. 


The proper time to demand proof of the death of a party to an appeal, and the appointment and 
qualification of an administrator, in whose name the suit is revived, is at the time the suggestion of 
death and motion to revive is made; it is toe late for the opposite party to demand it after a trial 
on the merite—the proof is waived. 


Laxzavve, J. Onan application for rehearing in this casepthe defen- 
dant takes, as grounds: — 

1. That the instruments sued upon are, by their form, obligations in 
solido, and that the judgment is erroneous in decreeing him to pay one- 
half of the debt, when he is only bound for one-third thereof, it being his 
virile share. 

2. If the plaintiff and defendant are co-sureties of Rogers, then ‘the 
judgment is erroneous, because plaintiff paid these notes without 
suit. 

8. That the evasive answers of plaintiff to the interrogatories clearly 
indicate that, if he had not in his hands assets of Rogers, at the time 
which he alleges to have paid these notes, he subsequently became pos- 
sessed of such, sufficient to satisfy these notes. 

4. That, since this appeal was taken, the plaintiff has died, and that 
this suit was revived in this Court in the name of Maxey A. Bond, as ad- 
ministratrix of the estate, and judgment rendered in her favor, without 
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any evidence of her appointment ; and that, until such evidence is pro- 

duced in this Oourt, she is not a proper party. 

On passing on these grounds, we take the first two together : 

Kand2: The two notes sued upon are in solido, and signed by Rogers, 
Bond and Bishop; but the defendant clearly admits, by his counsel’s 
brief, filed in this Court, as well as by the defence and interrogatories in 
the easé, that the parties to this suit were sureties for said Rogers. These 
notes being in solido, as regarded Richardson, the payee, none of the 
_ parties stood in the relation of sureties. The plaintiff could have opposed 
te the créditor neither pleas of discussion or division, and was not re- 
qnited to suffer suit before discharging the debt, in order to avail himself 
of his remedy against his co-surety. Civil Code, Arts. 2086, 2089, 3027. 

8. We are satisfied that the interrogatories propounded by defendant 
have been substantially answered, negatively, by the plaintiff. 

4. The death of the plaintiff having been suggested, upon motion of 
his counsel, filed on 11th July, 1866, the suit was revived in the name of 
Maxey A. Bond, his widow, administratrix. The case was regularly fixed 
for trial, and both parties filed briefs, the plaintiff on the 12th, and the 
defendant on the 18th July, 1866; the case being called up for trial, was 
submitted to the Court. The proper time to have required proof of the 
death of plaintiff, as well as of the qualification of the administratrix, 
was ‘when the suggestion of death and the motion to revive were made. 
The trial upon the merits was‘a waiver of these objections. 


Rehearing refused. 











ad 
Wx. BR. Gorpvon et al. ». Taz Vioxssurc, Sereveronr any Texas R. R. 
Co.—Opposition of Branver et al.—Monrrion. 


THe doctrine ia Branuer aul. v. M. C. Hardy, Shertf,, et al. (ante, p. 637), re-affikmed. 


f/ PPEAL from the District Court, Parish of Ouachita, Crawford, J. 
Ri W. &R. Richardson, for appellants: J. é R. Ray, for appellees, 


This was an application on the part of Gordon et al., for a monition 
to quiet their title to the Vicksburg, Shreveport & Texas Railroad. The 
facts are fally set forth in the opinion of the Court, in the case of Bran- 
ner etal. v. M. C. Hardy, Sheriff, etal. (ante, p. 537.) 

The Vicksburg, Shreveport and Texas Railroad, with its rolling stock, 
ffanchises, etc., were offered by sale, by the Sheriff of the Parish of 
Onachita, by virtue of an order of seizure and sale, granted on the ap- 
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lication of Wm. H. Gordon et al., on the 30th day of December, A. D. 
1866; after due advertisement and notice, the sheriff offered the road for 
sale, distinctly announcing the terms of sale before offering the property; — 
and, among other things, expressly stating that the purchaser must as- 
sume the payment of all interest coupons belonging to the mortgage 
bonds of the road which were due, to the extent of the surplus bid over 








_ the amount necessary to satisfy the judgment on which the road was then 


sold; that the excess must be applied to the payment of the outstanding 
interest coupons, pro rata. At the sale, Branner and others, the oppo- 
nents in the case, bid the sum of $550,000, which was the highest bid; im- 
mediately after the railroad was knocked down to them, Ludling and 
some other holders of interest coupons presented them to Branner & Co. 
and demanded payment. Branner & Co. refused to pay any coupons 
which had not been protested, whereupon the sheriff, deeming the refusal 
to pay the coupons presented a refusal to comply with the terms of the 
sale, immediately, on the same day, and without farther advertisement, 
offered the railroad again for sale, and it was sold against the protest of 
Branner & Co., to Gordon et al., the applicants for the monition in this 
case. Branner & Co. instituted a suit against the sheriff and the pur- 
chasers at the second sale, and prayed to have the sale to them affirmed, 
and the adjudication to Gordon et al. declared null and void. 


Gordon et al., in order to quiet their title, made the application for the 
monition in this case. 


TattarerRo, J. In this case, by reason of the law and the evidence, 
and for the reasons and judgment rendered by this Court in the case of 
Geo. M. Branner et al. vy. M. C. Hardy, Sheriff et al., it is ordered, adjudged 
and decreed, that the judgment of the District Court be affirmed. It is 
further ordered that the opponents, Branner et al., pay the costs ef this 
appeal. 


Tue Same v. Toe Same.—ApriicaTion ror REHEARING. 


TatiarerRo, J. In this case the application for a rehearing is 
refused. J 
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i Hon. Zenon LaBavve, 
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Associate Justices. 





Prerre M. Bacxen, Administrator, etc. o. A. W. Hamtcron, et al. 


Purchasers at Sheriff's sale are bound, as to the terms of payment, by the terms announced by the 
Sheriff at the time of sale. 


PPEAL from the District Court, Parish of Natchitoches, Lewis, J. 
C. H. Parson, for appellant. Geo. W. Kearney, and A. W. Hamilton, 
appellee, in propria persona. 


The facts are stated in the opinion of the Court. 





Lapavve, J. This suit is brought on a note, dated 16th November, 
1864, for $351 50, payable one year after its date, to the plaintiff, in his 
capacity, and signed in solido by the defendants. This note was given 
for the aggregate price of divers articles of movables, sold at the judicial 
sale of the succession of Pierre Reesca. 

. fi The defence admits the execution of the note, but denies that there was 
i a valid or legal consideration for the same, and alleges that by the ad- 
vertisement and terms and conditions of the sale, the effects of the said 
i succession were understood to be payable in Confederate or State papers, 
which were of no value, and any contract based on such papers was op- 

posed to public order, etc. 
The District Court gave judgment for the defendants, and the plaintiff 

P appealed. 

The evidence shows that the terms of sale were: for all sums up to fifty 
dollars, inclusive, cash, payable in Confederate or State papers; for all 
sums above fifty dollars, on a credit of one year from the day of sale ; the 
purchasers, on credit terms, giving their promissory notes satisfactorily 
secured, in solido, and bearing eight per cent. interest per annum, from 
date till paid. The proces-verbal of sale, introduced in evidence by de- 
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fendants, shows that, after reading in an audible voice, the advertise- 
ment, in the French and English languages, the terms and conditions of 
sale, the sheriff proceeded to offer the property, and that it was then that 
A. W. Hamilton bought divers articles, and executed his note, sued on, 
with his co-defendant in solido. The conditions of sale are very clear : 
any purchaser above fifty dollars knew that he had to give his note, se- 
cured in solido, payable in a year; and nothing is said as to what currency 
with which such note was to be paid; and the presumption is that the par- 
ties contemplated that payment should be made in the legal currency of 
the country when such note should become due. 

The defendants have attempted to prove that the impression was, that 
purchasers would be allowed to pay in Confederate money. They had no 
right to believe any such thing; their guide was the terms announced to 
them by the sheriff. Itis not alleged or pretended that they have been 
deceived by fraud or ill practice. We are of opinion that the judgment 
appealed from is erroneous. 

It is therefore ordered, adjudged and decreed, that the judgment of 
the District Court be annulled, avoided and reversed. Itis further or- 
dered, adjudged and decreed, that the defendants, A. W. Hamilton and 
George W. Kearney, pay in solido to the plaintiff, Pierre M. Backen, ad- 
ministrator, the sum of three hundred and fifty-one dollars and fifty 
cents, with eight per cent interest per annum, from the 16th November, 
1864, till paid, and costs of suit in both Courts. 








OCuartes Q. Burizr v. We. B. Srewarr. 


Whore it appears by the petition that the defendant is indebted to the plaintiff by reason of a nego- 
tiable promissory note, endorsed in blank ; Held :—That the petition is sufficient and discloses a 
cause of action; and the averment that the plaintiff is the holder and owner of the 
note sued on, is not absolutely necessary, as it is a necessary inference from the allegation that the 
indebted of the defendant is on account of the note sued on. 

Courts will not order the plaintiff in an action to answer interrogatories on facts and articles, when, if 
confessed or answered in the affirmative, they would establish no defence to the action; or when 
they look to the establishment of a defence not set up in the pleadings. 

When a defendant, sued on his promissory note, alleges that a third person has, for a valuable consid- 
eration, contracted to pay the note and save the defendant harmless; Held:—That the Court properly 
refused to allow the defendant to call such third person in warranty, there being no privity between 
the plaintiff and the party sought to be called in warranty. © 








PPEAL from the District Court of the Parish of Natchitoches, Lewis, J. 
Henry Gray, for appellant. Pierson & Levy, for appellee. 


The facts are stated in the opinion of the Court. 


Lazavuvr, J. The petition represents that the defendant is indebted to 
the plaintiff in the sum of $682, with eight per cent interest per annum, 
from the 13th day of February, 1862, till paid, on a promissory note 
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signed by the said William B. Stewart, dated 3d June, 1861, for said 
capital sum, with said rate of interest, payable on the 13th Febru- 
ary, 1862, for value received, to W. M. D. Cauthorn or bearer. 

The defendant excepted that the plaintiff does not set out any cause of 
action in his petition in this, that he alleges that defendant is indebted 
unto him on a promissory note given to W. M. D. Cauthorn; but plaintiff 
does not aver that the note was delivered to him, or that he is the holder 
or owner of the same. Plaintiff avers that defendant is indebted unto 
him, but does not state how that indebtedness or liability accrued to 
plaintiff from defendant. 

These exceptions were overruled by the Court. We are of opinion that 
the Court decided correctly. 

The petition clearly states that the indebtedness of defendant, in favor 
of the plaintiff, is upon this note, which is sufficiently described to advise 
the defendant of the cause of action. The statement that the defendant 
is indebted to the plaintiff on the note, virtually and substantially carries 
with it the idea that plaintiff is the holder and owner of the note ; for if 
the plaintiff did not hold the note, the defendant would not and could 
not be indebted to him on that note. 

In his answer on the merits, the defendant admitted the execution of the 
note sued on, and denied that the same belonged to the plaintiff, or that he 
had any beneficial interest therein; and he propounded to the plaintiff 
the following interrogatories : 

1, Are you the bona fide owner or holder of the note sued on in this 
case ? 

2. If recovery be had against the defendant, will you be entitled to the 
proceeds? Isthe note not the property of the original payee ? Has 
any person besides yourself an interest in said note ; and, if so, state the 
name of such person ? 

The Court refused to order plaintiff to answer said interrogatories. We 
are of opinion that the Court did not err. 

The defendant made no defence against the note, no plea in compensa- 
tion or reconvention. Whatever might have been the answers to the in- 
terrogatories, they would not have prevented a recovery, and it would 
have been a vain thing to order the plaintiff to answer. The defendant 
had no interest to know whether the plaintiff was really owner of the 
note or acted as agent of the payee, so long as he had no defence to make 
against the latter, either for want of consideration, or had no plea in 
compensation or reconvention. 

The defendant also prayed to call in warranty one H. Rabrun, upon 
the following instrument of writing : 

‘“‘T hereby agree to pay a note given by W. B. Stewart to W. M. 
Cauthorn, for six hundred and eighty-two dollars, dated January 3d, 
1861, due 15th February, 1862, for value received. 

(Signed) H. Razrvy,” 
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The Court refused this call in warranty. We are of opinion that the 
Court decided correctly. There is no privity between plaintiff and this 
H. Rabrun. Anselm v. Wilson, 8 La. R. 37. 

We are satisfied that the judgment rendered in favor of plaintiff for the 
amount of the note, is just and according to law. 

It is therefore ordered and decreed, that the judgment appealed from 
be affirmed, with costs. 





Paut G. Canzenan v. Geo. W. Srarrorp, Executor. 


A. was employed as overseer ona plantation, at the rate of one thousand dollars per year, and while 
engaged in his duties was conscripted by the Confederate military authorities. The owner of the 
plantation, by his influence, and by the payment of money and provisions, secured the release of the 
conscript from active duty, and had him detailed as overseer on the plantation ; Meld :—That the 
treaties and arrangements entered into by the Confederate authorities to retain the overseer in his 
employ, were not binding on the overseer; and the owner of the plantation acquired no right of ac- 
tion and no subrogation against the overseer, which he could set up in defence of an action by the 
overseer to recover the full amount of wages due him under the contract. 

Where a person has hired his services for a fixed period, and he leaves his employer before the expira- 
tion of that period, he cannot recover wages for the period which he has served, without showing 
that he had ajust cause of complaint against his employer. 


PPEAL from the District Court, Parish of Rapides, Lewis, J. 
0. C. Manning, for appellant. FE. North Cullum and Wm. A. Seay, 
for appellee. 


The facts are stated in the opinion of the Court. 


Laxsavve, J. The plaintiff claims of the estate of Levy Stafford, 
$1,428 66, with legal interest, for services rendered by him as overseer, 
from the 1st of January, 1864, to the 5th June, 1865, at the rate of $1,000 
per year, under a contract. 

The answer is a general denial, and that plaintiff, being a conscript sol- 
dier, and liable to duty as such, in the Army of the Confederate States, 
was relieved of the onerous service by being detailed as overseer on the 
plantation of the deceased, until the first day of September, 1864; that, 
for this detail, the sum of five hundred dollars was paid, and a quantity 
of sugar and bacon was also furnished, in December, 1864, for the same 
purpose, the detail being renewed to 1st September, 1865. That the ex- 
emption from the privation and dangers of a soldier’s life, and the money 
and provisions paid to secure that exemption, are a full discharge of any 
claim of plaintiff for services rendered. That the deceased, by procuring 
the detail of plaintiff, became entitled to his time and services during the 
period of the detail; and he further pleads in reconvention the payment 
of money, and the value of the sugar and bacon. 

The District Court, after hearing the testimony, gave judgment for the 
whole demand in favor of plaintiff, and the defendant appealed. 

The defendant has substantially proved the facts in support of his de- 
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fence; but we are of opinion that these arrangements and treaties, enter- 
ed into by the deceased with the Confederate Government to retain the 
plaintiff in his employ, are not binding on the plaintiff, who was not le- 
gally bound to the so-called Confederate States, and, consequently, the 
deceased acquired no right of action and no subrogation against plaintiff 
in consequence of such payment. 

But we are of opinion that the judgment is erroneous in allowing the 
plaintiff $428 66 for that part of the year 1865. The plaintiff was em- 
ployed by the year, at $1,000, commencing on Ist of January, and he left 
the plantation on 5th June, 1865; the plaintiff having left before the year 
had expired, it was incumbent on him to show that he had a just cause of 
complaint against his employer. He has entirely failed to prove any such 
thing. But it is contended that Mrs. Stafford consented to his leaving, 
and that this is evidenced by a letter she wrote to plaintiff. We cannot 
infer that meaning from the letter. Civil Code, Articles 2719, 2720, 
2721. 

In other respects, we are satisfied that the judgment is correct. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from be amended, so as to strike out the second part of the 
judgment allowing $428 66} and interest ; and that, as amended, it be 
affirmed, and that the appellee pay costs of this appeal. 





J. S. Tarver vo. W. O. Wren. 


The agreement to pay a greater interest than that allowed by law to be contracted for, makes that 
part of the contract null and void, and produces no legal effect botween the parties contracting, and 
is the same as if no agreement had been entered into relative to interest. 

When there is no stipulation to pay interest on a debt, it bears interest at the rate of five per cent. 
from the time it becomes due. 


PPEAL from the District Court, Parish of Rapides, Lewis, J. 
O. C. Manning, for appellant. Ryan & White, for appellees. 


The facts are stated in the opinion of the Court. 


Hyman, ©. J. In this case plaintiff sued to obtain a judgment against 
Mary E. Winn, as the universal heir of the deceased, Walter O. Winn, 
and of the executrix of his estate, on a note, as follows: 

** Winn Forest Puantation, La., February 13, 1861. 

‘On the Ist of March, next, 1861, I promise to pay to Jno. 8. Tarver, 
or order, the sum of twenty-six hundred and sixty-nine dollars and forty- 
eight cents, for his services as overseer on my Winn Forest plantation, 
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In case I should fail to comply with the above, on the 1st of March, I 
hereby bind myself to pay to said Jno. 8. Tarver or order, on the Ist of 
November, 1861, the sum of twenty-nine hundred and thirty-six dollars 
and forty-two cents, for his services rendered on my Winn Forest plan- 
tation. W. O. Warn.” 

No citation was legally made on defendant, Mrs. Winn, and-she filed 
an exception in the District Court, asking the dismissal of this suit on 
that ground. . 

The Court overruled the exception, and rendered judgment against her 
as heir and executrix, for $2,669 48 (the amount of the note), and costs 
of suit. 

Plaintiff has appealed from this judgment, and the defendant, Mrs. 
Winn, in her answer to the appeal, submits the case to this Court, and 
asks that the judgment of the lower Court be reversed by us. 

By this answer she claims her right to claim a reversal of the judgment 
of the lower Court, on the ground that she was not cited. 

It is apparent that, in the note sued on, greater damages or interest are 
stipulated for delay of its payment than interest at a rate of eight per 
centum per annum ;and the law has declared that such a stipulation 
causes the forfeiture of the entire interest contracted for, unless it be capi- 
talized and placed in the amount for which the note was given. See Acts 
relative to interest, passed in the years 1855 and 1860. 

The agreement to pay a greater interest than that allowed by law to be 
contracted for, makes that part of the contract null and void, and pro- 
duces no legal effect between the parties contracting, and is the same as 
if no agreement had been entered into relative to interest. 

When there is no stipulation to pay interest on a debt, it bears interest 
at the rate of five per cent. from the time it becomes due. See Acts of 
1855, already referred to. 

It is therefore decreed, that the judgment of the District Court be so 
amended as to allow plaintiff to recover of defendant, interest at the rate 
of five per cent. per annum, from the Ist of March, 1861, on the amount 
of the judgment rendered by the lower Court. It is further decreed that, 
in all other respects, the judgment of the lower Court be affirmed. 

It is further decreed, that defendant pay the costs of this appeal. 
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Joun P. Hamzy o. Owen Frangs et al. 


Where a pretended owner of a steamboat has repairs made and materials furnished the steamboat, on 
the credit of his ownership and for his apparent advantage as owner, he cannot escape responsibility 
by setting up that he was not the owner of the steamboat at the time the repairs were done and 
materials furnished. 


PPEAL from the Distriet Court, Parish of Caddo, Weems, J. 
J. C. Beale, for appellant. Nut & Leonard, for appellee. 


The facts are stated in the opinion of the Court. 


Hyman, ©. J. Plaintiff sued to obtain judgment against Owen Franks, 
as owner of the steamboat H. Howell, for amount due for certain services 
on the boat, and also for advances made to the boat. 

Plaintiff also sued out a writ of attachment, made Wm. Thatcher a 
party garnishee to the suit, and propounded to him interrogatories. 

Defendant, Franks, denied all the allegations of plaintiff's petition, and 
averred that he was not the owner of the boat, and therefore not bound 
for debts incurred for the boat. 

The District Judge rendered judgment, and decreed that plaintiff re- 
cover of Franks the amount claimed, less $38 18. He further decreed 
that plaintiff have judgment against garnishee, Wm. Thatcher, in his in- 
dividual capacity and as agent of John Thatcher, for the amount of the 
judgment against Franks. 

From this judgment Franks appealed. 

Defendant, in this Court, relies on the evidence proving that he was 
not the owner of the boat, at the time the services were rendered and the 
money was advanced, to induce a reversal of the judgment. This cer- 
tainly would have been a valid defence, had he not have claimed, when 
plaintiff's claim originated, to be the owner of the boat, and had not 
acted as owner. 

As owner of the boat he would have been liable, and he cannot, after 
he permits services to be rendered and advances to be made on the boat, 
on his apparent responsibility and for his apparent advantage as owner, 
escape, by contradictory proof, the responsibility of owner. 1 An. 11. 

The judgment against Wm. Thatcher, as the agent of John Thatcher, 
iserroneous. John Thatcher is not a party by garnishment or otherwise, 
and no judgment can be rendered in this suit against him, so as to affect 
the control by defendant of the claim that defendant has against him. 

It is decreed that the judgment of the District Court be reversed, so 
far as it decreed that plaintiff have judgment agaiust Wm. Thatcher, as 
the agent of John Thatcher, for the amount of the judgment against 
Owen Franks. 

It is further decreed that, in every other respect, the judgment of the 
District Court be affirmed; the plaintiff to pay the costs of this appeal. 
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M. D. ©. Cane v. E. C. Harr. 


Where the record does not contain sufficient evidence to enable the Court to determine the rights of 
parties, the judgment of the District Court will be reversed, and the cause remanded to the District 
Court for new trial. 

PPEAL from the District Court, Parish of Caddo, Weems, J. 
Geo. Williamson, for appellant. L. M. Nuit, for appellee. 


The facts are stated in the opinion of the Court. 


Hyman, C. J. Plaintiff alleged in this suit that, in 1846, she bought a 
slave from defendant; that she had been evicted of the slave, and asked 
for judgment against defendant because of the warranty of defendant 
against the eviction of the slave. 

Judgment was rendered in the District Court against defendant, and 
he has appealed. 

The evidence adduced does not show for what cause plaintiff was 
evicted; and, with the evidence before us, it is impossible to ascertain 
whether the right of the person evicting plaintiff existed before or after 
the sale of the slave by defendant to plaintiff. OC. C. 2478. 

We think that justice requires that this case should be remanded. 

It is ordered, adjudged and decreed, that the judgment of the District 
Court be avoided and reversed, and that this case be remanded to said 
Court for further proceedings according to law, plaintiff to pay the costs 


of this appeal. 





Pavutima Pickett et al. 7 Wm. Brown et. al. 


Long silence of parties pretending ownership of property converted to public use, and the peaceable 
and uninterrupted use and possession by the public, is evidence of dedication of the property to the 
public for public use. 

No deed or act of conveyance is necessary to dedicate land or rights in immovable property to the 
public. . 

The dedication of property for public uses may be inferred from facts and circumstances, which leave 
no reasonable doubt upon the mind of the intention of the owner to make such a disposition. 

There is no particular form necessary to a dedication of land to public use. All that is required is the 
assent of the owner of the land, and the fact of its being used for the purposes intended. 


PPEAL from the District Court, Parish of Caddo, Weems, J. 
J. W. Jones, for appellant. Geo. Williamson and Nuit & Leonard, for 


appellees. 
The facts are stated in the opinion of the Court. 


TawiarerRo, J. The plaintiffs bring this action to recover three town 
lots in the city of Shreveport. They aver ownership of the property and 
complain that the defendant is in possession and illegally withholds it 
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from them. Subsequently, the defendant Brown, in possession as lessee 
from the city of Shreveport, abandoned the property, and plaintiffs, by 
an amended petition, proceeded against the city of Shreveport, adopting 
against the new defendants all the allegations and demands set forth in 
their original petition. The defendants, by their attorney, put in a gene- 
ral denial, and aver that the title to the property claimed by plaintiffs is 
vested in the city of Shreveport for public uses; that it was so dedicated 
by the original proprietors of the ground, who laid out the city, afd that 
the property claimed by plaintiffs has been held and considered as appro- 
priated for public uses since the incorporation of the city, on the 20th of 
March, 1839; since which time the city has held peaceable possession of 
and exercised ownership over said lots of ground. 

It appears that one Larkin Edwards, in whose favor a grant of six 
hundred and forty acres of land was made, and which now embraces the 
city of Shreveport, being a part of the land obtained by the Government 
from the Caddo Indians, sold his grant on the 24th day of January, 1835, 
to Angus McNeil and other persons, who formed themselves into a com- 
pany and established the town of Shreveport. This company was furmed 
on the 27th of May, 1836, and it remained in existence until the 14th of 
December, 1841. The company, during this period, sold a large number 
of lots and parcels of ground within the incorporated limits; and in 1843, 
it proceeded, by judicial partition, to divide all the lots remaining unsold. 
The decree of partition was rendered on the 14th of December, 1841, and 
the partition was effected on the 10th of May, 1843. This act seems to 
have been made with great care and exactness. It assigns to each of the 
co-proprietors his share of the unsold lots, designating each lot by its 
number, and specifying the square or block in which it is situated. By 
the plat or diagram of the city of Shreveport presented in the record, it 
appears that the street called ‘‘ Commerce street,” running up and down 
the river, is the nearest street fronting the river. Between Commerce 
street and the margin of the river, there lies a scope of ground constitu- 
ting what is commonly called an ‘‘ open space;” a term usually employed 
in legal parlance to designate the ground running immediately along the 
margin of ariver or water course, in front of a town, and extending back 
to the front, or nearest buildings to the river. The lots in controversy in 
this case are situated upon the open space between Commerce street and 
the water’s edge. 

The plaintiffs urge that defendants have no title, by any of the modes 
prescribed by law, for the transfer of real estate. They contend that the 
lots they sue for are not necessary for public use, and that the corporation 
has never so appropriated them. 

The defendants contend that the property in controversy was dedicated 
for public use by the original proprietors who laid off the town. They 
present no other title. 
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That the dedication of property for public uses may be inferred from 
facts and circumstances, which leave no reasonable doubt upon the mind 
of the intention of the owner to make such a disposition, we think there 
can be no question. 

The case of the City of Cincinnativ. The Lessee of White, decidea ¥ 
the Supreme Court of the United States, and reported in 6 Pet. Rep., 
clear on the point. This doctrine is recognized in various decisions of 
the Supreme Court of thisjState. To several of these we shall presently 
refer. 

Let us now inquire into the facts presented in this case, to ascertain how 
far the defendants are sustained in their plea of dedication. 

By the act of partition referred to, and which was effected on the 10th 
day of May, 1843, after much care had been taken to ascertain all the un- 
sold property belonging to the company within the incorporated limits of 
the city, it does not appear that any disposition whatever was made of 
the ground lying between Commerce street and the river. There is no 
evidence that the company ever exercised any act of ownership over it. 
There is no fact shown to raise the slightest presumption that the Com- 
pany ever intended to interpose any claim to the property. The long 
silence, as it seems, of those plaintiffs themselves, and the peaceable and 
uninterrupted possession of the property by defendants for the public use, 
of the ‘‘ open space,” from March, 1839, to the institution of this suit, in 
January, 1861, are facts also to be noticed in forming a conclusion on the 
subject. Grounds situated like those forming the subject of this litiga- 
tion, are indiSpensably required for public use. Commerce and naviga- 
tion demand the use of the shores of navigable streams, and their opera- 
tions can not be performed successfully without the free use of them. 
Open grounds must be left in front of cities and towns, on the margins of 
navigable streams, and the public and free use of them must be conceded 
ex necessitate rei. The plaintiffs offered to prove that the particular lots 
in dispute are not necessary for public use. One witness testified that he 
knew of no public use the lots could be put to. The plaintiffs show that 
these lots, or some of them, were leased out by the corporation to private 
' individuals for their private use, and that this was done to raise revenue. 

The question, as to wRether any portion of the open space is necessary 
for public purposes, is clearly coram non judice, and can not be consid- 
ered. If the original owners had dedicated the entire open space for 
public uses, it is not material to inquire to what uses it is subjected. In 
the great controversies which have arisen in regard to the ownership of 
front grounds or open spaces, at New Orleans, the important object 
aimed at was to establish ownership to the dedicated space, in order to 
own the immensely valuable property arising from the alluvial accretions 
of the Mississippi. To several of the cases reported, in reference to these 
contesfations, we have been referred by both parties in this case. In the 
case of the Municipality No. 2v. Orleans Cotton Press, Judge Bullard, who 
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delivered the opinion of the Court, held that there was no sufficient 
showing that Madame Delord, the original owner of the land in dispute, 
in laying out lots for sale, intended to divest herself of the ownership of 
the property; and this was the point on which the case turned. But, the 
same able Judge recognized the doctrine in 6 Peters, before cited, that 
‘there is no particular form necessary to a dedication of land to public 
use, All that is required is the assent of the owner of the land, and the 
fact of its being used for the purposes intended.” 

This doctrine is again held in the case of The New Orleans and Carroll- 
ton R. R. Co. v. The Town of Carrollton, 3 An. 282; likewise in 7 An. 223 
and 498, the same rules are approved. These, and other cases that have 
arisen in our jurisprudence, follow and adopt the principles announced in 
the case quoted in 6 Peter’s Reports. It is there laid down that ‘neither 
a deed nor a grantee is necessary” in the matter of dedication of property 
to public uses. 

From the facts enumerated in this case, we think that the inference is 
clear that the company that owned the land upon which the city of Shreve- 
port stands, intended to dedicate the public place in that town lying be- 
tween Commerce street and the river, to public uses. All the conditions 
required by the authorities we have noticed, to render a dedication com- 
plete, seem to us to be fulfilled in this case. 

It is therefore ordered, adjudged and decreed, that the judgment of the 
District Court be annulled, avoided and reversed. It is further ordered, 
adjudged and decreed, that the property in controversy in this case be 
and the same is hereby decreed to belong to the corporation of the city 
of Shreveport, for public uses; that said corporation be quieted in its 
possession of the same, and that the plaintiffs and appellees pay costs in 
both Courts. 











Aswan Garnes v. Onan Dorsett. 


Promissory notes, and other obligations for the payment of money, made during the late war, the ma- 
turity of which was made dependent on atreaty of peace between the then belligerents, became ma- 
tured, by the lapse of the time agreed on, after the cessation of hostilities between the belligerents. 


PPEAL from the District Court, Parish of Rapides, Lewis, J. 
W. A. Seay, for appellant. E. 7. Lewis, for appellee. 


The facts are stated in the opinion of the Court. 


TararerRo, J, This suit is brought upon a promissory note, drawn 
as follows ; 
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‘‘ ALEXANDRIA, February the 17th, 1863. 

‘*One day after the trety of peas, I promise to pay Asman Gaines the 
jest and full some of one thousand dollars, for value receive of him. 

Ont Dorserr.” 

The defence is that ‘‘the time of payment has not arrived, and that 
the sole condition on which it depends being contra bonos mores, the ob- 
ligation is extinguished.”” In the Court below judgment was rendered 
for plaintiff, and defendant appealed. 

We must conclude that the parties meant, by the term fixed for pay- 
ment, the termination of the war. The term having arrived, the debt 
became exigible. We can not infer that the obligation is null on the 
ground that it is contra bonos mores, because the contracting parties 
thought proper to fix the term of payment one day after ‘‘ the treaty of 
peace.” 

The judgment of the District Court is therefore affirmed, with costs in 
both Courts. 











Joun H. Lewis v. OwEn FRANEs. 


Garnishees cited to appear and answer through their agents, cannot be made liable by the auswers of 
their agents. 


PPEAL from the District Court, Parish of Caddo, Weems, J. 
J. C. Beall, for appellant. Nuti & Leonard, for appellee. 


The facts are stated in the opinion of the Court. 


TautarerRo, J. The plaintiff in this case brings suit against the defen- 
dant, a resident of the State of Ohio, on a claim of eight hundred dol- 
lars and interest, for services rendered defendant as pilot on the steam- 
boat Ham Howell, in the year 1859, and cited John Thatcher and William 
Thatcher as garnishees. A curator ad hoc was appointed to represent the 
absentee, and citation made upon him. He denied specially that defendant 
was ever owner or part owner of the steamer Ham Howell, and plead the pre- 
scription of one, two and three years. Upon these pleadings the parties 
went to trial. Judgment was rendered in favor of the plaintiff for six hund- 
red dollars, with interest at five per cent. per annum, from the 1st of April, 
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1859, and that he have judgment over against the garnishees, John 
Thatcher, and Wm. Thatcher, agent, for the sum acknowledged by the 
answers to be owing by John Thatcher to the defendant. From this 
judgment the defendant appealed. 

On the trial of the case, the curator ad hoc excepted to the introduc- 
tion of the answers of the garnishee, William Thatcher, for the reason 
that they were not categorical, and that William Thatcher being only the 
agent of John Thatcher, was incompetent to answer interrogatories pro- 
pounded to John Thatcher, an absentee ; and, if competent at all, that he 
could only be so under an express authorization to that effect. The ex- 
ception was overruled, and the point reserved by the defendant’s counsel 
in a bill of exceptions. 

This Court has, in several cases, decided that garnishees, cited to ap- 
pear and answer through their agents, can not be made liable by the 
answers of their agents. 6 An. 562. 7 An. 490. 3.N. 8. 57. 

As the exception in this case must be sustained, it is unnecessary for us 
to examine the other points presented by the pleadings. 

It is therefore ordered, adjudged and decreed, that the judgment of the 
District Court be annulled and avoided; and it is further ordered, ad- 
judged and decreed, that this case be remanded to the lower Court, to be 
proceeded with according to law; the plaintiffand appellee to pay the 
costs of this appeal. 








Joun A. Booty v. W. H. Cooprr. 


The possession of a promissory note, payable to bearer, is prima facie evidence of ownership, and the 
holder has the right to institute suit upon it in his own name. 

Where there is nothing in the record showing lex loci contractus or authorizing it, the Court wil] not 
allow interest at the rate of twelve per cent. per annum. 


PPEAL from the District Court, Parish of Caddo, Weems, J. 
Hicks & Hall, for appellants. J..W. Jones, for appellee. 


The facts are stated in the opinion of the Court. 
TauiurerRo, J. This suit is founded on a promissory note drawn by 


defendant, in favor of Augustus J. Booty or bearer, for the sum of four 
hundred and seventy-nine dollars and sixty-nine cents, dated 25th of 
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November, 1861, payable one day after date, and stipulating interest at 
the rate of twelve per cent. per annum, from date. 

The proceeding commenced by the attachment of three bales of the de- 
fendant’s cotton, on the ground that the defendant was a non-resident of 
the State. A curator ad hoc was appointed, and citation was served upon 
him. A citation directed to the defendant was posted up at the Court- : 

_ house door. When the case came on for trial, an exception was taken to i 
the legality of the proceedings in attachment, on the ground that various | 
formalities had not been observed, and, among them, that no legal ser- 
vice of the attachment was made on the defendant. 

The Court sustained the motion to dissolve the attachment and dismissed 
the proceedings as in case of non-suit. The suit was renewed and the 
same property attached. Upon trial of the case the Court rendered judg- 
ment in favor of plaintiff, allowing, in part, the defendant’s reconven- 
tional demand, and the defendant appealed. 

We see no force in the defence set up against the plaintiff’s demand. 
It is contended by the defendant that plaintiff failed to show that the 
note sued on had been transferred to him, or that he had any interest in 
it. The note is a negotiable instrument, payable to bearer. The posses- 
sion of the note is prima facie evidence of ownership, and the holder had 
the right to sue upon it in his own name. 

There is nothing in the record showing the lex loci contractus, nor any 
thing that enables us to award twelve per cent. interest upon the note 
sued upon. 

It is therefore ordered, adjudged and decreed, that the judgment of the 
District Court be annulled and avoided; and it is further ordered, ad- 
judged and decreed, that the plaintiff recover from defendant the sum of 
four hundred and seventy-nine dollars and sixty-nine cents, with interest 
thereon at five per cent. per annum, from 26th day of November, 1861, 
until paid; and that the attachment be sustained, recognizing a privilege 
in favor of plaintiff on the property attached, and that defendant have 
judgment for twenty-five dollars on his reconventional demand. It is 

further ordcred, adjudged and decreed, that the plaintiff and appellee 

pay the costs of this appeal, and that the defendant pay all other costs, 
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Leonarp Tricuen, Administrator, ». Henry C. Myers anp Pare Myers. 


Purchasers at Sheriff's sale are bound, as to the terms of payment, by the terms announced by the 
Sheriff at the time of sale. 


PPEAL from the District Court, Parish of Natchitoches, Ryan, J, 
J. M. B. Tucker, for appellant. Wm. H. Jackgnd B. R. Daniell, for 
appellees. 


The facts are stated in the opinion of the Court. 


Hyman. ©. J. Plaintiff, as administrator of the succession of Lucien 
Trichel, sued defendants on their note, made by them, on the 8th Septem- 
ber, 1864, wherein they promised to pay in solido, one year after its date, 
to the order of plaintiff, as administrator aforesaid, the sum of $1,137, 
with eight per cent. interest. - 

The note was given for personal property, purchased by Henry O. 
Myers, at the sale of property belonging to said succession. The property 
was sold by the sheriff, and the property sold to Henry O. Myers was sold 
on a credit of twelve months. 

The sheriff announced, in making the sale, that when property was 
bought fora less sum than fifty dollars, Confederate money was to be paid, 
subject to discount; and defendants contend, from this announcement, 
that property sold on a credit was also to be paid in Confederate money ; 
and their defence to this action of the plaintiff is that their contract was 
to pay in the obligations of the so-called Confederate States. 

There is no satisfactory proof that the property, sold on a credit to H. 
©. Myers, was to be paid in Confederate money; and the Ovurt cannot 
presume that which was not proven, or that the terms of sale were differ- 
ent from those announced. 

This case does not differ from the case of Pierre M. Backen, Adm'’r, v. 
A. W. Hamilton, et al., decided at thistterm of the Court. 

Plaintiff is appellant from a judgment rendered against him in the Dis- 
trict Court. This judgment must be reversed. 

It is ordered, adjudged and decreed, that the judgment of the District 
Court be avoided and reversed. 

It is further decreed that plaintiff, as the administrator of the succession 
of Lucien Trichel, recover from the defendants, in solido, the sum of one 
thousand one hundred and thirty-seven dollars, with interest thereon at 
the rate of eight per cent. per annum, from the 8th day of September, 
1864, till paid, and the costs of suit in both Courts. 
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Juutzs Tarpos v. Meriprra CanHoun. 





‘ 
This case involves only questions of fact. 


PPEAL from the District Court, Parish of Rapides, Ryan, J. 
Thomas C. Manning @ H. M. Hyman, for apellant. 


This case was tried by jury in the District Court. 
The facts are stated in the opinion of the Court. 


® Hyman, 0. J. Suit was brought in this case to enforce a contract of 
sale of two hundred and fifty bales of cotton, by defendant to plaintiff. 

The words of the contract are as follows, to wit : 

** Srate or Louisiana, Paris oF Raprpes. 

‘*Be it remembered that M. Calhoun has sold to J. Tardos (French 
subject), the quantity of two hundred and fifty bales of cotton, yet un- 
ginned and in the seed, from that on his plantation in the Parish of Ra- 
pides, near the junction of the Cane River with the Rigolet Branch of the 
Red River; said cotton not to be in quality under low middling, and not 
over middlings; but to be, as near as possible, in equal parts of both. 
When ginned and baled, the bales to be as near as may be of 450 pounds 
of clear ginned cotton. 

‘* It is agreed that the said Tardos is to furnish bagging and rope and 
twine, for the baling of the same, and M. Calhoun is to gin and bale it, 
gratuitously, holding it subject to the order of purchasers for shipment. 
The cotton is now, from this date, considered as delivered to the said J. 
Tardos, and at his risk and hazard. If there is any deficiency in the 
weight of the quantity of cotton from 450 pounds to the bale, the same 
is to be made up or deducted, according to the present price. The cot- 
ton is sold at the rate of thirty dollars per bale of this weight, paid in 
Treasury notes to the seller, the receipt of which is hereby acknowledged, 
said Treasury notes being United States. 

J. Tarpos, 
M. CatHoun. 





**H. Boyce, 
«J. CanHoun, 
Witnesses. 
‘**29th January, 1864.” 
Plaintiff had the cotton sequestered. Defendant released it from se- 
questration by giving bond and security for its delivery to plaintiff, in 
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the event that judgment should be rendered against him. 

Plaintiff, in his petition, claimed the ownership of the cotton, and 
prayed, in the alternative, that he recover of defendant the cotton or its 
value. 

The defence of defendant, in his answer, is that most of the cotton was 
burned, and that plaintiff must sustain a portion of the loss by the 
burning. 

The case was tried by a jury, who rendered ‘‘a verdict in favor of 
plaintiff.” 

On this verdict, the Judge of the lower Court rendered judgment, de: 
creeing that defendant should deliver to plaintiff two hundred and fifty 
bales of cotton, and pay the costs of suit. 

From this judgment defendant has appealed. 

The defendant adduced a mass of evidence, showing that he lost sevé- 
ral thousand bales of cotton by fire, on several of his plantations, but 
failed to adduce any satisfactory evidence showing that he had lost by fire 
or otherwise, any quantity of unginned cotton, on the plantation from 
which he sold to plaintiff the two hundred and fifty bales; and his argu- 
ment before this Court is that, as he has lost such a quantity of cotton 
from all of his plantations, plaintiff should lose proportional with him, 
and that, therefore, plaintiff is entitled to recover only fifty bales cf 
cotton. . 

It is unnecessary to answer such a position as that assumed by 
defendant. 

The clause in the contract, wherein plaintiff assumed the risk of the loss 
of the cotton sold to him, differs in nothing from the risks that the law 
imposed on him by the nature of the contract. See Civil Code, 2413, 1910, 
1911. 

Plaintiff has asked, in his answer to the appeal, that the judgment of 
the lower Court be so amended as to give him a judgment for the value of 
the cotton, as proven, in the event defendant should neglect to deliver 
the same. 

It is ordered, adjudged and decreed, that the judgment of the District 
Court be so amended as to require of the defendant the delivery to plain- 
tiff of two hundred and fifty bales of ginned cotton, weighing 450 pounds 
each, such as was sequestered, within thirty days from the time of filing 
this decision (or a copy of enaey in the District Court for the Parish of 
Rapides. ; 

It is further decreed that, in the event that the defendant should. ne- 
glect to deliver the cotton to plaintiff within thirty days after this judg- 
ment shall have been filed in the District Court, that plaintiff recover of 
defendant the sum of two hundred and twenty-five dollars, for every bale 
that defendant shall fail to deliver within the time specified. 
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Mnouep 8. Ovrurr v. Barriz, Syndic, et al. 


PPEAL from the District Court, Parish of Caddo, Weems, J. 
A. B. Levissee, for appellant. Jones & Harris, for appellees. 


The facts are stated in the opinion of the Court. 


TatsarerRo, J. In the year 1840, the plaintiff (at that time a widow) 
intermarried with R. A. Cutliff. .At the time of this marriage the plain- 
tiff owned several slaves, viz : a negro woman named Milly, and her three 
children, Jim, Mary and Lawrence. " After the marriage, the woman 
Milly had five other children, Allen, Alfred, Henry, Rose and Emily. The 
plaintiff also owned an improvement on public land called ‘‘Summer 
Grove,” lying in the Parish of Caddo. At this place she erected a valu- 
able dwelling house, and made other improvements upon the place. The 
improvements were estimated to be worth two thousand dollars. She 
also owned some household furniture. Finding her husband’s affairs 
were becoming deranged, and fearing that, on account of his embarrassed 
situation, she might lose her claims against his estate for the reimburse- 
ment of large amounts which she claimed to be due her for her separate 
property, which had been sold by her husband, and the proceeds of which 
he had appropriated to his own use, the plaintiff, in the year 1860, insti- 
tuted suit against her husband for separation of property, and praying 
judgment decreeing the slaves, Mary and her children, to be her separate 
property, and to be put into possession of them. She also prayed judg- 
ment against him for the value of several of the slaves before mentioned 
and for the value of the improvements upon the ‘‘ Summer Grove” place, 
which the husband, after marriage, entered at the Land Office, at Natchi- 
toches, and which he afterwards sold, and appropriated the proceeds for 
his own benefit. Sbe also prayed judgment against him for the value of 
certain household property (her separate property) the proceeds of which 
were likewise similarly appropriated by her husband. 

Subsequent to the filing of the petition, her husband made a surrender 
of property, and a syndic was appointed. The plaintiff thereupon pro- 
ceeded against the syndic, H. J. G. Battle, the present defendant, substi- 
tuting her petition already filed, and praying judgment against the syndic. 

The syndic answered by a general denial; and averred that the property 
claimed by plaintiff belonged to the insolvent. He charged fraud and 
collusion between the plaintiff and her husband, R. A. Cutliff, and prayed 
the dismissal of the plaintiff's suit, and that the property to which plaintiff 
set up claim be decreed to be the property of the creditors, for whom he 
acted. 
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We find in the record several bills of exception, which relate chiefly to 
the admission of testimony. They seem to contain nothing requiring 
them to be specially considered. 

The plaintiff appears to have already made out her case. 

The counsel for the syndic made the point that plaintiff and her first 
husband, Blackwell, were married in the State of Virginia, and lived, 
afterwards, in Alabama, until 1833, when they removed to Louisiana, 
bringing with them the negro woman Milly and children. That the owner- 
ship of the woman Milly and children vested in Blackwell, the husband, ac- 
cording to the laws of Virginia and Alabama. 

It is not apparent why the syndic aimed to show an outstanding title to 
the slaves in controversy in a third party, nor is it important to inquire, 
as events, which have occurred since the trial of this case, have put to rest 
this branch of the litigation. 

The judgment of the District Court, with a slight modification, must be 
confirmed. 

It is therefore ordered, adjudged and decreed, that the judgment of the 
District Oourt be amended, so far as to annul that part of it only which 
decrees the woman Mary and her increase to be the property of the plain- 
tiff; and that, in all other respects, the judgment be affirmed, with costs 
jn both Courts. 











J. Franxum Forp v. Jacop Mrz. 


Where a tutor makes a promissory note, the consideration of which is the board and tuition of the 
minor, and he is removed from the tutorship, and is not credited with the amount of the note in his 
settlement of his account with the minor, or the tutor which succeeds him, the payee of the note 
cannot recover of the maker if he had knowledge of the consideration—it isa charge on the estate 


of the minor. e 


PPEAL from the District Court, Parish of Bossier, Weems, J. 
F. M. Ford, for appellant. Snyder & Griffin, for appellee. 


The facts are stated in the opinion of the Court. 


LaBavuve, J. This suit is brought against the defendant to recover the 
sum of $248 88, with interest, on a note executed by defendant as tutor, 
in favor of plaintiff, dated April 6th, 1861, and due Ist March, 1862. 

The defendant was tutor to the minor, Miss Caledonia Alford. The 
plaintiff held an account against the latter for board, tuition, etc., for 
parts of the years 1860 and 1861; this account was made in the name of 
the defendant, as tutor to said minor, and amounted to $248 88, corre- 
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sponding exactly with the amount of the note sued upon. The plaintiff 
gave a receipt at the foot of the account, as follows: Received note for 
the above, of Jacob Miller, tutor. 

It is admitted that the consideration.of the note was for board, tuition, 
ete., as stated in the account; that the defendant was tutor of the minor 
but a short time, and that he resigned, and his resignation accepted as 
tutor, but his bond, as such, has not been canceled; that the account for 
which the note was given was never used as a voucher, in any settlement 
between the minor and her tutor, the present defendant, or his successor; 
nor has ever the said minor been charged with the amount of said 
account, 

__ Upon that evidence of the facts of the case by the admission, the Dis- 
trict Court gave judgment for the defendant, and the plaintiff appealed. 

The defence is that the defendant acted as tutor of the minor, and is 
not bound personally. 

We are of opinion that the District Court decided correctly. The tutor 
was a legal agent for the minor, who justly owed the account for which 
the defendant, acting as tutor, gave the note. There was no novation ; 
the account was only liquidated by the note; the same relation of creditor 
and debtor continued between the said plaintiff and the tutor. OC. O. Art. 
2188. Smith v. Brown, tutor, 12 An. 299, 840. 

The judgment of the District Court is affirmed, with costs. 











R. R. Roperts v. Sytvester Murray. 


Where no exception is taken to the admission of a contract in evidence, at the trial of a cause in the 
Court a qua, on t of the ab of a United States revenue stamp, the Supreme Court will 
presume that the original, offered in the District Court, was properly stamped. 





PPEAL from the District Court, Parish of Bossier, Weems, J. 
A. H. Pierson, for appellant. E. M. Nutt, for appellee. 


The facts are stated in the opinion of the Court. 


Hyman, C. J. This suit was instituted by plaintiff to recover ten bales 
of cotton from Sylvester Murray. After the suit was brought, Murray 
died, and it was revived against the administratrix of his succession. 

The administratrix, in her answer, denied all the allegations of plain- 
tiff, and averred that the cotton sued for was destroyed by an overflow, 
without the fault of Murray. 


Judgment was rendered. in the District Court against the succession of 
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Sylvester Murray, and the administratrix thereof has peel, 

L. M. Durr bought the cotton sued for from Sylvester Murray, and 
transferred it to the plaintiff. 

The cotton was not delivered, but remained in Murray’s possession. 

Only one witness was introduced to prove its destruction, and he testi- 
fied that he did not know, of his own knowledge, that the cotton in con- 
troversy was destroyed. 

This witness swore that he did not know where he lived in the year 
1862; and it seems that the District Judge had little confidence in his 
evidence. Other witnesses, in some respects, contradicted this witness’ 
evidence; and we cannot conclude that the Judge erred in his estimate 
of the evidence of the witness, 

There being no proof that the cotton was destroyed, the seller is bound 
to deliver it. 

The defendant contends that the judgment should be reversed because 
the contract of sale was received in evidence without having a stamp, ad 
required by the revenue laws of the United States Government. 

The defendant did not object to the admission of the contract of sale« 
in evidence, and there is nothing in the record to show or indicate that it 
was admitted without a stamp; and this Court cannot presume that the 
District Court authorized a wrong to be perpetrated on the Government, 
by permitting an unstamped obligation to be used as evidence. 

It is decreed that the judgment of the District Court be affirmed, with 
costs, 











W. J. Rosenrsrar v. L. Barr. 


It is not necessary to put the defendant in default before instituting suit against him, if, from the 
nature of the case, the demand would be of no avail if made. 


PPEAL from the District Court, Parish of Caddo, Weems, J. 
Looney & Wells, for appellant. 7. T. & A. D. Land, for appellee. 


The facts are stated in the opinion of the Court. 


Lasavve, J. This suit is brought to recover of the defendant the value 
of certain merchandise deposited by plaintiff with the defendant, in the 
year 1862. The answer of the defendant is a general denial. He specially 
denied that the plaintiff ever, at any time, stored with him any goods 
whatever, and that he never was called on or requested to deliver any 
merchandise to plaintiff. 


The District Court gave judgment in favor of plaintiff for $800, with in- 
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terest, and the defendant took this appeal. 

The first question raised by defendant in this Court is one of law: 
whether it was incumbent on plaintiff to put defendant in mora, before 
bringing this suit ? We are of opinion this case is not for damages suf- 
fered by plaintiff in consequence of the passive breach of defendant in 
failing to comply with an agreement by which he had bound himself to do 
something; but it is an action brought to make defendant pay certain 
goods deposited with him, and which he is alleged to have used. Besides, 
the petition alleges an active breach in saying that the defendant has 
used the goods. O. C. Arts. 1925, 1926. A demand would have been 
vain, as the defendant denies specially that any goods were ever enennens 
with him by plaintiff. 

On the merits, the case depends entirely on facts, and the Court below 
was satisfied [with the proof; and we are not prepared to say that the 
Court erred. We are of opinion that the pleadings and evidence sustain 
the judgment of the District Court. 

It is therefore ordered and decreed, that the judgment appealed from 
be affirmed, with costs. 








J. H. Reynoups ». H. J. Barruz, Syndic, 
This case involves only questions of fact. 


PPEAL from the District Court, Parish of Caddo, Weems, J. 
Williamson & Levissee, for appellant. Looney & Wells, for appellee. 


The facts are stated in the opinion of the Court. 


TarzarerRo, J. This suit originates in the failure of R. A. Outliff, a 
builder, to fulfil a contract entered into by him with the plaintiff, to erect 
for plaintiff certain buildings in the city of Shreveport. The work to be 
done was specified in a written contract, and the price fixed for its com- 
pletion ‘at ten thousand two hundred dollars. It was stipulated in the 
agreement that ‘‘the said Cutliff takes from said Reynolds a dwelling- 
house and five acres of land, being the half of ten-acre lot No. 25, at the 
sum of $4,500, cash.” The contract was afterwards amended, by which 
the builder undertook to add an additional story to the building, as at 
first contemplated, for the additional compensation of four thousand dol- 
lars, the work to be completed and the building delivered to plaintiff by 
the Ist of January, 1860. 

Cutliff filed a petition in August, 1860, praying the benefit of surrender, 
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and presented his schedule of debts. He placed upon this echedule the 
five-acre lot of ground, which he was to get from Reynolds in part pay- 
ment for the work he obligated himself to do. Reynolds made objections 
to the lot being placed on the bilan, and protested against its being con- 
sidered a part of the insolvent’s property; but without effect. He there- 
upon took out an injunction, praying to be recognized as sole owner of 
the lot, and that the syndic, the defendant in this case, be ordered to 
erase the entry of said lot from the schedule of the insolvent’s property. 
In answer to the injunction, the syndic contended that the title to the 
house and lot of ground had passed to Cutliff, by the agreement between 
him and the plaintiff. He further alleged, that plaintiff had been occupy- 
ing the house and lot in dispute, from the 27th day of May, 1859, and 
that he owed rent for the same, etc. Judgment was rendered in the 
Court below, in favor of the plaintiff, for the sum of two thousand one 
hundred and eighty-three dollars and fifty cents, with five per cent. inter- 
est from judicial demand ; that the building contracts be annulled, and 
that the plaintiff be declared the legal owner and possessor of the undi- 
vided one-half of ten-acre lot No. 25; and the buildings and improvements 
thereon, etc.; and that the entry on the bilan of assets, of the undivided 
half of ten-acre lot No. 25 and improvements, be stricken from the same, 
and the costs of suit to be taxed. 

We see no grounds for altering the judgment. 

The contract is clearly a conditional one, in which the resolutory con- 
dition is implied, and the course taken by the plaintiff seems to have been 
the proper one for him to pursue. 

There seems to have been but little controversy in regard to the amount 
claimed by plaintiff, as due him in money. The indebtedness appears to 
have been clearly made out. 

It is therefore ordered, adjudged and decreed, that the judgment of the 
District Court be affirmed, with costs in both Courts. 

Civil Code, Articles 2040, 2041, 2042. 
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Lewis, Snapp & Co. v. THatcuer & Co., and Lewis, Snapp & Oo. ». T. 
M. Grmer. 


Persons having privileged claims on a steamboat or other property, under the allegation that it is all 
the property the debtor has from which to satisfy his debts have the right to require the proceeds of 
sale brought into Court to be distributed among all the creditors, according to their respective 
privileges. 


AE from the District Court, Parish of Caddo, Weems, J. 


The facts are stated in the opinion of the Court. 
Hyman, 0. J. Plaintiff, who trades, as he alleges, under the name of 
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Lewis, Snapp & Co. v. Thatcher & Co., and Same v. Gilmer. 
Lewis, Snapp & Co., filed his petition in the District Court, Parish of 
Caddo, and alleged therein that Tarbell and Jacobs, were the owners of 
the steamboat Wm. A. A. Douglass; that they were indebted to him for 
$4,939, with interest, as evidenced by four notes of hand; that the consid- 
eration of these notes was the sale of his interest in the boat to them, 
and that, to secure the payment of the notes, he had the vendor's privi- 
lege on the boat, and prayed judgment against them for said sum and in- 
terest, and that his privilege be recognized and enforced. 

He further alleged, that John Thatcher, styling himself Thatcher & 
Co., had instituted suit against said Tarbell & Jacobs, as owners of the 
boat, upon a note purporting to be given for supplies furnished and 
money advanced for the use of the boat, and had sued out a writ of pro- 
visional seizure, under which the boat was seized. That, subsequently - 
thereto, Thatcher had obtained judgment against Tarbell & Jacobs, and 
that.a privilege on the boat had been decreed to him, in the judgment, 
and had caused a writ of sale to be issued, directed to the sheriff of the 
Parish of Caddo, ordering him to seize and sell the boat, and that the 
sheriff had seized and was proceeding to sell the boat under the writ. 

He further alleged that all the proceedings of Thatcher were done to 
defraud him (Snapp), and that the boat seized was all the property Tar- 
bell and Jacobs owned to pay their debts. 

He prayed that the judgment in favor of Thatcher be declared null; 
that the sheriff be enjoined from paying the claim of Thatcher out of the 
proceeds arising from the sale of the boat, and ordered to retain the pro- 
ceeds, subject to the order of the Court. He further prayed for general 
relief. 

The order of Court was granted, as prayed for. 

Shaw and Zunts filed an intervention, and claimed that they were en- 
titled to the proceeds of the sale of the boat, because of their being 
privileged creditors of Tarbell & Jacobs. 

The District Judge decreed that there be judgment in favor of Thatcher, 
judgment of nonsuit against plaintiff as to Tarbell and Jacobs, and that 
Shaw & Zuntz be non-suited. 

From this judgment plaintiff has appealed. 

The plaintiff had the right, under Article 301 of the Code of Practice, 
to enjoin the sheriff from paying the claim of Thatcher out of the pro- 
ceeds of the sale of the boat, seized under his allegations that it was all 
the property owned by Tarbell & Jacobs to pay their debts ; and to re- 
quire the proceeds of the sale to be brought into Court, to be distributed 
among all their creditors, according to the order of their respective privi- 
lege, or by hypothecation. 

The transcript does not inform us what is the amount of proceeds de- 
rived from the sale of the boat ; and no distribution can be satisfactorily 
made before this amount is known to the Court. 

Plaintiff also filed suit against T, M. Gilmer, for like cause of action 
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as that brought against Thatcher, set forth like allegations, and prayed 
for like order. 

A similar judgment was rendered in favor of Gilmer as that rendered 
in favor of Thatcher. The plaintiff also appealed from that judgment, 
and the same transcript contains the two suits, the evidence in both suits 
being the same. 

It is ordered, adjudged and decreed, that the judgments in the above- 
named cases be reversed, and that the cases be remanded to the District 
Court, to be proceeded with according to law; appellees to pay costs of 
appeal. 








Tae Crry or Sareveport v. Davip Lz Rosen. 


Parol evidence cannot be admitted to change the terms of a written contract, or to enlarge or restrict 
its meaning. 


Arr from the District Court, Parish of Caddo, Weems, J. 


The facts are stated in the opinion of the Court. 


LaBavve, J. The plaintiff alleges: that the defendant was erecting a 
house in ten-acre lot No. 4, in the said city, the greater part of which 
house was in the public road known as the Texas Road, thereby obstruct- 
ing said road. That said road was necessary for the public use, and was 
dedicated to the public use, and has been used as a public road ever since 
said city was incorporated, on the 20th March, 1839. 

The plaintiff prays that the defendant be enjoined from erecting said 
house, and ordered to remove the same out of said road. 

The defendant answered by a general denial, and pleaded that he was 
the owner and possessor of the lots in question, without any servitude. 
He prays for judgment dissolving the injunction and allowing him two 
hundred and fifty daqllars damages as attorney’s fees, and five hundred 
dollars, damages for hinderance in building his house, and for the removal 
of the same and the losses resulting therefrom; and if he be compelled to 
submit to a right of way, that he be paid five hundred dollars, to be as- 
sessed as the law requires, and for costs. This answer was filed on the 
2ist April, 1866. 
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causa, of ten, twenty and thirty years. 

The Court below, after having heard the testimony, gave judgment for 
plaintiff against the defendant; the latter appealed. 

Before the filing of his answer, the defendant had sold, by public act, 
passed on the 16th of April, 1866, to the plaintiff, the ground claimed for 
the road in question. This act contains a plain sale of the ground, for 
two hundred dollars. It makes no reference to this suit, neither to any 
damages sustained by defendant in consequence of the injunction, nor 
does it contain any stipulation relating to a compromise between the par- 
ties in regard to the damages claimed by the defendant. 

On the trial of the case below, the plaintiff offered to prove by parol 
evidence the animus of the parties to the above act of sale. The defen- 
dant objected to the testimony; but the Court overruled the objections 
and admitted the testimony, and the defendant took his bill of exceptions. 
We are of opinion that the Court erred. This act isa plain sale, and 
parol evidence cannot be received to show that it is anything else, nor 
that the parties intended it also as a compromise and settlement of all 
difficulties between them. C. C. Art. 2256. 

The plaintiff, in order to avoid damages, introduced below evidence to 
show that the road had been acquired on the lots in question, by pre- 
scription and dedication; but we are of opinion that, having bought priv- 
ily and simply from the defendant, the said lots to be used as a public 
road, the plaintiff admitted that the road was not acquired, and that the 
defendant was still the owner of the ground on which the said road pas- 
sed. It might have been otherwise, if this sale had been made as a com- 
promise or transaction of the suit. It follows that the plaintiff had no 
right to enjoin the defendant, who was erecting a house on his own pro- 
perty. But weare of opinion that, having taken his house down volun- 
tarily, before the result of the suit, the defendant cannot claim damages 
on that ground, but, we believe, is entitled to damages for the improper 
issuing of the injunction, and that one hundred dollars should be allowed 
to him. 

We are also of opinion that the Court erred in perpetuating the injunc- 
tion at the cost of the defendant; upon the contrary, it should have been 
dissolved, : 

It is therefore ordered, adjudged and decreed, that the judgment ap- 
pealed from be annulled and reversed. It is further ordered and decreed, 
that the injunction be dissolved and the suit dismissed, and that the 
plaintiff pay to the defendant one hundred dollars damages, with five per 
cent. interest per annum, from the date of this judgment, and that plain- 
tiff pay costs of suit in both Courts. 
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Waricut & Wiu1iams v. Mus. M. D. C. Canz et al. 


Tae partition of property among heirs, made without compliance with the formalities and require- 
ments of the law, is » nullity. 


And the effort of one of the heirs to enforce by suit the partition thus informally and illegally made, 
does not ratify the partition and cure the defect. 


PPEAL from the District Court, Parish of Bossier, Jones, J. 
L. M. Nutt, for appellee. 


The facts are stated in the opinion of the Court. 


Tauzarerro, J. Larkin Edwards, formerly of the Parish of Caddo, 
died in the year 1842, leaving a small succession, consisting of land, slaves 
and personal property. He left six heirs: Larkin, Newton O., Ann, 
Emily, a predeceased daughter (who left children), the wife of one Irwin, 
and Matthew J. Edwards. Soon after the death of their ancestor, five of 
these heirs entered into a partition, before a notary public, of all the pro- 
perty of the estate, excluding Matthew J. Edwards, and ignoring his 
rights and rejecting him as a co-heir. This act of partition seems not to 
have been preceded by an inventory or any order of Court. Jacob Irwin, 
as father and natural tutor to his minor children, represented them in 
the proceeding. At the time of this division of the property, Matthew J. 
Edwards was a convict in the penitentiary, at Baton Rouge. After his 

term of ‘imprisonment was over, he returned and brought suit against his 
sister Emily, wife of James Sherrick, for four hundred dollars, estimating 
that sum, as it seems, to be the amount which each heir should contribute 
to make up his share in the estate. His legitimacy was contested, but 
without success. He was duly recognized as an heir, and obtained judg- 
ment for the amount claimed. Execution subsequently issued upon this 
judgment, and was returned not satisfied. This was about the year 1842, 
Afterwards, in 1858, Matthew J. Edwards sold, by notarial act, to Joseph 
Williams, one of the plaintiffs in this case, all his rights in the succession 
of his father, Larkin Edwards, deceased. By notarial act, Emily Sherrick 
having, as appears by an admission in the record, previously purchased 
the share of Larkin Edwards, Jr., sold to James H. Oane “ her right, 
title, interest and claim in and to” certain parcels of land described in the 
act, and specified to contain two hundred and forty-two acres. Her inte- 
rest and share is specially declared in this act to be one undivided half of 
said parcels of land. The declaration of the quantity sold is repeated in 
the conveyance. ‘The vendor hereby declares that by this act she only 
sells and conveys to the said James H. Cane, one undivided half of said 
tracts or parcels of land herein described.” These tracts are referred to 
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in the act of sale as being the same partitioned to Larkin Edwards, Jr., 
and Emily Edwards, wife of James Sherrick, by act before Joseph E. 
Beal, on the 10th of June, 1842. 

The plaintiffs bring suit against the defendants for the interest and 
share of the lands belonging to the estate of Larkin Edwards, which they 
derive from Matthew J. Edwards, one of the heirs, , 

The action is one of partition. The defendant filed an exception, alleg- 
ing non-joinder of parties, etc., and in an amended answer she sets up 
title to the lands in controversy, and pleads the prescription of ten years 
and all other prescriptions applicable to her defence. 

The judgment of the District Court was in favor of the defendant, and 
plaintiffs have appealed. 

There is some obscurity in the pleadings as well as in regard to the 
titles of the parties. The plaintiffs set out that Emily and Larkin 
Edwards, Jr., together with Ann Edwards, wife of Sherrick, sold their 
interests to James Cane. By reference to the informal partition, before 
referred to, it is seen that all the lands of Larkin Edward’s estate were 
assigned to these three heirs, Larkin, Jr., Emily and Ann. The counsel 
for defendant, in his written argument, seems to take the declaration of 
plaintiffs, that the three heirs named sold their shares of the property to 
Cane, as an admission that defendants owned all the land. 

In the brief of defendant’s counsel, he argues that the suit instituted 
by Matthew J. Williams, in 1842, against his sister, for her proportional 
contribution to him in money, to make up his share in the estate of their 
common father, as a ratification of the partition, and that plaintiffs are 
estopped by that proceeding. 

We consider the partition by the five heirs a mere nullity, vesting title 
in noone. We are unable to concur with the District Judge that the 
suit brought by Matthew J. Edwards against Emily Edwards, was a rati- 
fication of the partition. It is not easy to perceive that a sane person 
would ratify an act which expressly excludes and cuts him off from his 
share of an estate to which he is legally entitled, without receiving an 
equivalent in some form. We cannot regard the act, relied upon by de- 
fendants’ counsel as a ratification, in any other light than as depending 
upon the condition of obtaining payment of his share of the common 
estate from his co-heirs; and a ratification with a condition is no ratifi- 
cation at all. It does not appear that anything was ever received by the 
excluded heir from his father’s estate. 

The personal action brought by him against his co-heir was, perhaps, 
not a well-considered proceeding on the part of his attorney; but Courts 
should be slow to give force to injudicious proceedings when their ten- 
dency is, as in the present case, to inflict manifest wrong. 

The plea of prescription is better founded. The defendant shows a 
title translative of property, dated on the 11th of April, 1845, and alleges 
a peaceable possession of more than ten years prior to the institution of 
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plaintiffs’ suit. This plea is resisted on the ground that Edwards, under 
whom plaintiff holds, was in duress during most of the term by which 
defendant seeks to make good his title. We do not feel ourselves called 
upon at this time to decide the question of prescription; but the disposi- 
tion which we shall make of this case, requires us to say that we find 
nothing in the evidence showing that defendant has such a title to all the 
land as will enable her to prescribe for the whole. The succession of 
Larkin Edwards owned two hundred and ninety-four acres of land. We 
find title in the defendant to only one hundred and twenty-one acres, as 
shown by the act of sale from Emily Sherrick and husband. He shows 
no deed or title, of any kind, from Ann Edwards, the wife of Abner 
Sherrick. On the contrary, we find evidence in the record showing that 
Ann Edwards sold her interest in the land to McWilliams; and also a sale 
of the same land from McWilliams to Wright, one of the plaintiffs. The 
defendant shows no title other than the one from Emily Sherrick and hus- 
band, that could avail him as a basis for the prescription of ten years. 

Weare of opinion that the exception of the defendant, as to the want 
of proper parties is well taken. 

It is therefore ordered, adjudged and decreed, that the judgment of the 
District Court be annulled, avoided and reversed; that the case be dis- 
missed as of nonsuit, reserving their respective rights to all the parties. 
It is further ordered, that the costs of this suit in both Courts be sus- 
tained by plaintiffs. 











Joun 8. Powetzt v. H. Marxnam. 


Where an architect or other workman has undertaken to erect a building by the job, the workman or 
architect is answerable in damages when his work falls to ruin, in whole or in part, on account of the 
badness of his materials or work, but is not liable for unfitness of soil or for the refusal of the owner 
to have the excavations in the soil properly prepared for the building. 


PPEAL from the District Court, Parish of Caddo, Jones, J. 
I\. Looney & Wells, for appellant. Beall & Chapman, for appellee. 


The facts are stated in the opinion of the Court. 


Hyman, C. J. Plaintiff sued to recover of defendant $1,863 21, with 
eight per cent. interest from 12th July, 1860, and to have his privilege as 
undertaker enforced, on a house built on lot eight, in block forty, in the 
town of Shreveport, upon the following obligation: | 

‘* Sareveport, La., July 12, 1860. 

‘*One month after date, I promise to pay to John 8. Powell or bearer, 

the sum of one thousand eight hundred and sixty-three dollars and twenty- 





| 
| 
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| 
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. one cents, with eight per cent. per annum, interest, for furnishing the 


brick, materials, and building the brick dwelling-house on lot of ground 
number eight, in block number forty, corner of Edwards and Travis 
streets, in the town of Shreveport; on which said building I hereby grant, 
and the said John 8. Powell retains, the privilege allowed by law for 
furnishing said materials and building said dwelling-house; and I agree 
that his said privilege may be enforced according to law, to pay and satis- 
fy this obligation, should the same not be punctually paid at its maturity. 
HenpERSON MarkHaM.” 

Defendant, in answer, admitted the execution of the obligation, but 
alleged that the consideration for which it had been given had failed; that 
the materials and workmanship of the house were imperfect ; that the 
house was cracking and crumbling to pieces, and threatening to fall, and 
that, by reason of the badness of the materials and workmanship of the 
house, he had been damaged $2,500, and prayed that judgment might 
be rendered against plaintiff for this sum, as damages. 

Judgment was rendered by the District Court in favor of plaintiff, for 
$1,863 21, with interest at the rate of eight per cent. per annum, from 
12th July, 1860, decreeing the enforcement of plaintiff's privilege, and in 
favor of defendant for one thousand dollars in reconvention, 

From this judgment the plaintiff appealed. 

It appears from the evidence, that the brick walls of the house erected 
by plaintiff for defendant (the consideration of the obligation sued on) 
were cracked in various places; that the materials, of which the walls were 
composed, were good, and that the walls were well put up, in a workman- 
like manner; that the soil of Shreveport is unfit for brick buildings, and 
that most of the brick houses erected thereon are cracked; that the walls 
of the house were built according to the directions of defendant, and that 
defendant refused to have the excavations for the foundations of the walls 
made deep and broad, when informed by plaintiff's agent of the possi- 
bility that the excavations were insufficient. 

This evidence does not show any defect in the materials in the walls, or 
in their erection. 

In contracts of this character the workman or architect is answerable in 
damages when his work falls to ruin, in whole or in part, on account of 
the badness of.his materials or work, and is not liable for unfitness of soil 
or for the refusal of the owner to have the excavations in the soil properly 
prepared for the building. C. C. 2733. 

It is ordered, adjudged and decreed that, that part of the judgment of 
the District Court which decrees that defendant recover of plaintiff one 
thousand dollars be avoided and reversed. It is further decreed, that 
there be judgment of nonsuit against defendant, on his claim for damages, 
and that, in all other respects, the judgment of the lower Court be 
affirmed. — 

It is farther decreed, that defendant pay the costs of this appeal. 
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Succession of W. G. Kerley.—Opposition of Peter Hickman. 











Succession or Wau. G. Kerntzy.—Opposition of Perer Hickman. 


Community property is liable for community debts; the estates of minor heirs are merely residuary. 
The validity, as well as the rank of debts, may be contested in the Court of the concurso. On the 
arena of the tableau all the creditors are plaintiffs and defendants, and it is there that their respec- 
tive claims are to be contradictorily settled. 


PPEAL from the District Court, Parish of Caddo, Creswell, J. 
Manning, for appellee. 


The facts are stated in the opinion of the Court. 


TatiarsRRo, J. The contestation presented in this case, grows out of 
conflicting claims of creditors litigated in the Court below upon the tab- 
leau of an insolvent’s succession. The tutor of a minor had caused to be 
placed on the tableau two claims in favor of his ward, for which he 
claimed a legal mortgage taking precedence of the claims of the other 
creditors. One of these claims is for $4,434 92, alleged to be for the 
proceeds of sale of several slaves belonging to the minor, and which 
were sold by his father, then living, who was his natural tutor. The 
other claim is for the sum of $1,729 19, alleged to be money which 
belonged to the minor’s mother, and which was received by his father 
and converted to his own use. For this last claim suit was brought 
against the administrator of the father’s estate, a judgment obtained, and 
the claim was placed on the tableau in that form. A judgment creditor 
for a large sum, claiming a judicial mortgage to precede that of the mincr, 
opposed both the claims of the minor as being without any just founda- 
tion, and prayed that they be disallowed. Judgment was rendered in 
conformity with the prayer of the opposing creditor, and the tutor 
appealed. 

It appears that Wm. G. Kerley, who was father to the minor, married 
Susan C. Kay at Nashville, Tennessee, in the year 1839 or 1840. That he 
afterwards lived in the State of Arkansas, and from there removed to Caddo 
Parish, Louisiana, about the year 1837 or 1838, and there died in 1856. 
His wife died in the same parish in the summeref 1850. Kerley qualified 
as natural tutor to his minor son, Dick Menifee Kerley, the sole heir of 
his mother. Kerley was unfortunate in his business pursuits, became 
much involved in debt, and several judgments were obtained against him 
by creditors. A suit was filed against him by his wife for a separation of 
property, in which it was alleged that she and her husband had acquired 
® community property worth $5,000, and that her husband received, in 
1844 or 1845, money of hers to the amount of $2,000. It is not shown 
that this suit was prosecuted to judgment. Under executions issued by 
creditors, ten slaves, the property of Kerley, or of the community exist- 
ing between him and his wife, were seized and sold in May, 1849, 
purchased by R. N. Wood, and by him sold to Mrs. Kerley in January, 
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1850. The minor, not long after the death of his mother, was removed 
to Kentucky, where a guardian was appointed to him. The slaves pur- 
chased by Wood, and sold to Mrs. Kerley, were, after her decease, placed 

upon an inventory as the property of the minor in right of his mother. 
Some of these slaves were sold by the tutor, W.G. Kerley, during his 
administration, and this sale forms the basis of the claim for $4,434 91. 
The other slaves under Kerley’s administration as tutor, were removed, 
after the death of Kerley, by the Kentucky guardian to that State. 

It is contended by the opposing creditor, Hickman, that the property 
treated as the minor’s was, in fact, property of the community and sub- 
ject to its debts. That the sale from Wood to Mrs. Kerley was a simula- 
tion and conveyed no title; and if valid, it did not change the character 
of the title. He avers that the judgment allowing Kay, the guardian of 
the minor, to remove the slaves to Kentucky was illegal, as it affected his 
rights as a creditor, and prays that the slaves be returned to the 
estate. 

The tutor, Kay, the appellant, holds that an opposition to an adminis- 
trator’s tableau of distribution puts at issue nothing more than the . 
question of rank among the creditors. That the issues tendered by the 
opponent are substantially suits to annul judgments, and can not be tried 
in the form of an opposition; and admitting they might be so tried, the 
judgment appealed from is a nullity for want of parties. 

The validity, as well as the rank of debts, may be contested in the 
Court of the concurso. On the arena of the tableau all the creditors are 
plaintiffs and defendants, and it is there that their respective claims are 
to be contradictorly settled. 9 L. 387. 3 L. 559. 1N. 8.481. 4 An. 
195. 14 An. 648. 

The reconventional demand of the opponent, Hickman, that the slaves, 
as he alleges, of the succession of Wm. G. Kerley, which were removed 
to Kentucky by the tutor, has been withdrawn, and we are left to deter- 
mine only the validity of the claims set up in behalf of the minor. There 
having been no dissolution of the community existing between Wm. G. 
Kerley and his wife, the property purchased by her from Wood neces- 
sarily fell into the community. In such cases the law looks to the time 
of the purchase rather than to the party purchasing. C. C. Arts. 237. 

Being property of the community, it was liable for the community debts. 
The minor’s rights were merely residuary. In regard to the claim of 
seventeen hundred and twenty-nine dollars and nineteen cents, it seems 
clear that no lien or privilege can be legally claimed for it. It is in proof 
by the testimony of the wife’s guardian during her minority that the 

money was paid over to her husband shortly after the marriage in the 
State of Tennessee, and before the parties came to reside in Louisiana. 
2 Rob. 501. 6 An. 703. C. C. Arts. 3298, 3299, 3300. 

It is therefore orderéd, adjudged and decreed, that the judgment of 
the District Court be affirmed, with costs in both Courts. 
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Vimemur Tavzm, Wife of T. T. Bossrmmr, ». A. S. Desizevx, Adm’r.— 
A. Dmouson, Widow, Intervenor. 
') he hasband has the administration of his wife's dowry. ¢ 
Where the wife’s dowry consists of money, and the husband loans the money and takes a note therefor 
in his own name, the note is his property; the wife has no property in the note; her husband is 
indebted to her for the amount of money he has taken from her dowry. 
PPEAL from the District Court, Parish of Natchitoches, Chaplin, J. 
A, H. Pierson, for appellant, Deblieux. C. F. Dranguet, for Inter- 
venor. H. Safford, for appellee. 


The facts are stated in the opinion of the Court. 


Lasavuve, J. The plaintiff alleges in substance, that, after the death of 
her father, Louis Tauzin, her brother, Emile Tauzin, administered upon 
his estate, and was appointed her tutor. That about the month of May, 
1860, her said tutor paid to her, on account of his indebtedness to her in 
that capacity, the sum of $4,500; that on the 8th May, 1860, she loaned this 
money to Suzette Buard, who executed her note in solido with Mathieu 
Hertzog for said sum, bearing eight per cent. interest from date, payable 
on the 8th May, 1861; that said note, for convenience of collection, was 
made to the order of her said brother, Emile Tauzin; that before the 
maturity of said note, the said Emile Tauzin died, and this note was 
placed on the inventory of his estate as belonging to him or some third 
party. 

She prays that the defendant be ordered to deliver said note to her, or 
its proceeds. 

The defendant, Deblieux, answered by a general denial, but he admitted 
that the note of Madame Buard, claimed by plaintiff, was found in the 
succession of Emile Tauzin, and is payable to his order, and his succes- 
sion appears to be entitled to the proceeds thereof. 

In this suit intervened Azunia Dennison, wife of said Emile Tauzin, 
deceased. : 

She alleges substantially that she is the just and legal owner of the 
note sued for; that in the spring of the year 1860, her tutrix, Celeste 
Dranguet, filed her final account of administration, and paid over to her 
said husband, in cash, a large amount of money, say $7,948, belonging to 
her; that the money for which the note was given, was a part of the same 
received as aforesaid; that at the time of said investment, said Emile 
Tauzin had no funds of his own, nor other funds than the amount belong- 
ing to her, and that said note was really taken by him for her benefit, 
etc. 

She prays that plaintiff's demand be rejected, and that judgment may 
be rendered in her favor, decreeing her to be the owner of said note, and 
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that Deblieux, administrator, be ordered to deliver the same to her. 

The case was tried upon these issues, and the District Judge, after 
having heard the evidence, gave judgment in favor of plaintiff, Virginie 
Tauzin, for the note sued for; from this judgment both the defendant 
and intervenor took this appgal. ; 

We will first proceed to examine the claim of the plaintiff, Virginie 
Tauzin. 

The evidence and admissions show that Emile Tauzin was administra- 
tor of Louis Tauzin, deceased, appointed as such on the 4th December, 
1855, and that he was appointed as tutor of the said plaintiff, Virginie, on 
the 17th December, 1855. A tableau and accounts of the succes- 
sion of Louis Tauzin were homologated on January 5th, 1861. 
Mrs. Buard owed a note of $5,000 to Choppin; Mrs. Buard 
being called on for a settlement, Emile Tauzin was asked to pro- 
cure the funds, he answered he had money, but that it belonged to his 
sister, Virginie, who being called on for the loan of $4,500, consented, 
and Mrs. Buard gave the note which was made payable to Emile Tauzin, 
who required the note to be payable to him; Tauzin objected to the note 
being made payable to Virginie; Emile Tauzin paid the money; Hertzog 
came to Emile’s, and he, Emile, counted the money to him ; he asked 
Emile why he did not make the note in Virginie’s name ; he said it did 
not matter; that he would settle with her afterwards, as soon as he would 
know the exact amount coming to her; Emile was asked for a guarantee 
that the money would be coming to Virginie, and the memorandum 
marked C was made, it being the intention to serve as her guarantee; 
Emile said he would place the money at interest, and she would have 
the benefit of the interest, and at the settlement of the succession he 
would transfer the note ; this loan was intended for her benefit. The 
claims of Virginie against Emile Tauzin were based on her being one of 
the heirs of Louis Tauzin; the reason why $4,500 was agreed on between 
Emile and her as the amount coming to Virginie at that time was not 
known, was, that it was supposed that that would be about the amount 
coming to her after deducting $1,700, the price of a slave, and her store 
account ; the money never came to Virginie’s hands, but passed from 
Emile’s to Matt. HertZog, subject to a settlement; the note never passed 
into Virginie’s hands; it was signed and handed to Emile in May, 1860; 
this giving of money and taking the note, was subject to a settlement 
to be had hereafter ; Emile had no other money than what belonged to 
his wife ; he was married January, 1860, and he died about 20th Febru- 
ary, 1861; the note was always in the possession of Emile; Virginie asked 
him for it before she left the house, and he refused to give it; that among 
the credits inventoried as belonging to the succession of Emile Tauzin, 
was found a note of Mrs. Buard for $4,500, with Mathieu Hertzog as 
security, dated 8th May, 1860, and due 8th May, 1861, with eight per 
cent. interest from date, and that said note is the one in controversy. It 
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is admitted that there has been no final settlement of the succession of 
Louis Tauzin, deceased, by Emile Tauzin, as his administrator, based on 
the final account homologated, and there has been no account of the 
tutorship of the plaintiff filed by Emile Tauzin. Emile said, before his 
death, that he was willing to give up the note in case of settlement, but 
that he could not get to any compromise; the money given for the note 
was belonging to Mrs. Azunia Dennison, wife of Emile Tauzin; the 
plaintiff refused to take the note when offered to her, as she said the 
account was a false one; she said she had a copy of the account furnished 
by Emile Tauzin; there never was a settlement between Emile Tauzin 
and Virginie. 

The memorandum alluded to in the above admission, reads thus : 

Je consens d’accepter en payment de mon avoir, ouvrant de la succes- 
sion de feu Louis Tauzin, selon qu’il apparaitra sur le tableau final de la 
dite succession, un billet solidaire de Mad. Venar L. A. Buard et de 
Matheu Hertzog, fait en faveur d’Emile M. Tauzin et passé le 8 Mar. 1860, 
attendu que se dit billet depasse en couvreur le moutant de mon avoir, je 
lui rembourserai le surplus et dans le cas contraire, il se remboursera 
la différence; il est ainsi entendu que j’accepterai le billet au méme taux 
d’interests recus par lui. 








(Signed) Viremie Tavzin. 


The whole of this transaction is simply this: Emile Tauzin was the 
administrator of Louis Tauzin’s estate, and also tutor to the plaintiff, 
Virginie, who is an heir of said Louis Tauzin; but there was not any final 
settlement of said estate, nor any account rendered by said Emile of the 
tutorship of plaintiff, showing what was coming to her from said estate 
or from her tutor; the money loaned belonged to Emile, and the whole 
understanding was that, when, on a settlement, the amount coming to 
Virginie would be known, she was to take in payment said note, either 
party reimbursing the other the difference. The plaintiff did not give a 
receipt for the amount; the note is given to Emile, who kept it all the 
time; the money was placed at the risk of Emile, and not of Virginie; the 
conduct of the parties and the written consent of Virginie, introduced in 
evidence, show that the whole amounted to a mere project, which depend - 
ed upon the ascertaining of the share of said Virginie in the estate of her 
father, and coming to her through the hands of said Emile, her tutor. 
There is nothing in the record showing whether anything at all is coming 
to said Virginie. The admission shows that Emile, as tutor, had not ren- 
dered a full account of the tutorship, accompanied with a delivery of the 
vouchers; and this agreement or understanding is null and void, under 
Article 355 of Civil Code. 

We conclude that plaintiff has no right to the note claimed by her. 

We now come to the claim of Azunia Dennison, intervenor. 

The said Azunia Dennison and the said Emile Tauzin, deceased, enter- 
ed into a marriage contract, on the 15th February, 1860, where we find 











588 SUPREME COURT OF LOUISIANA. 





Virginie Tauzin v. Deblieux. 





the following clause : 

The future wife brings into marriage certain effects, now in the hands 
of her tutrix, consisting of notes drawing interest of the capital sum of 
$9,248 83 and $318 17, in cash, as appears by an account of administra- 
tion and tutorship filed by said tutrix, etc. Under the law, these effects 
and money formed a part of her dowry. C. ©. Art. 2318. . 

The husband enjoys the dowry during the marriage. O. O. Art. 2827. 

The income or proceeds of the dowry belong to the husband. C. C. Art. 
2329. The husband has alone the administration of the dowry. O. O. Art. 
2330. 
It. is contended on the part of the intervenor that the money given for 
the note was a part of her dowry received by her husband, and that, 
therefore, the note is her property. We cannot maintain that position; 
the husband having received the money and used it in loaning it, (admit- 
ting that it was the same money, which is not proved) became responsible 
to her for the money, and she acquired no title to the note which was the 
property of the husband. 

We are also of the opinion that the intervenor has failed in her demand. 
It is therefore ordered and decreed that the judgment appealed from be 
annulled and avoided. It is further adjudged and decreed that plaintiff's 
demand be dismissed. It is further decreed that the intervenor’s demand 
be rejected, and that the plaintiff and intervenor pay costs, each one-half, 
in both Courts. 








Marge Henererre Racnat v. Josepn Le Rovx, her Husband. 





Paraphornal property which is not administered by the wife, separate and alone, is considered under 
the administration of the husband. 


Where there is no evidenco showing that the wife administered her paraphernal property separately 
and alone, it is the presumption that the husband used the funds for his own use. 


PPEAL from the District Court Parish of Natchitoches, Weems, J. 
J. W. Jones and Land, for appellant. Nutt & Leonard, for appellee. 


~ The facts are stated in the opinion of the Court. 


Lasavve, J. The wife sues her husband in separation of property, on 
the ground that the disorder of his affairs induced her to believe that his 
estate may not be sufficient to meet her rights and claims. 

The defendant, not appearing, a judgment by default was rendered 
against him ; no third person intervened in the suit. The plaintiff, hav- 
ing proceeded to make her judgment final, was nonsuited by the Court, 
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who thought that she had failed to make out her case. The plaintiff took 
this appeal. 

On the 29th April, 1839, these parties entered a marriage contract, 
wherein it is declared : 

‘* Les futurs époux declarent par ces presentes qu’ils remarient d’aprés 
les lois qui gouverment le régime de la communicaté. Le futur époux 
declare par ces presentes, apporter en marriage pour et ces considérations 
de son prochain marriage avec Mademoiselle Marie Henriette Rachal, la 
somme de mille deux cents piastres: A la dite demoiselle mineure, sous 
l’assistance de son sus dit tuteur, le montant net de la somme qui lui re- 
viendra dans les successions de sa mére, de son grand pére et de son pére.’ 
The expression used by the husband, ‘‘ that he brings into marriage, for 
and in consideration of the marriage,” is implied and understood as used 
by the wife, preceding the words, the net amount, etc. She then declared 
that she brought into marriage the net amount accruing to her in the sue- 
cessions mentioned; and we are of opinion that whatever she received 
afterwards from said succession formed a part of her dowry; whatever in 
the marriage contract is declared to belong to the wife, or to be given to her 
on account of the marriage by other persons than the husband, is part of 
the dowry, unless there be a stipulation to the contrary. ©. 0. Art. 2318. 
The settlement of the dowry may include all the present and future effects 
of the wife. C. C. Art. 2319. 

The evidence cleary shows that she received, by public act, from her 
tutor, her husband also appearing in the act as authorizing her to receive, 
on the 7th May, 1841, the sum of $4,550 47, coming to her from the suc- 
cession of her father and mother. This amount is a part of her dowry. 
The following amounts are also shown to have been received by her, the 
husband signing the receipts as authorizing her : 

On the 23d July, 1844, the sum of $1,000, as coming to her from the 
succession of Widow André St. André. On the3lst December, 1846, her 
husband also signing the receipt as autherizing her, the sum of $53 55, 
coming to her from same succession. On the 17th June, 1851, her hus- 
band also appearing in the receipt as authorizing her, the sum of $588 95; 
these divers sums, amounting to $1,644 50, are paraphernal. C. O. Art. 
2360. 

The paraphernal property which is not administered by the wife sepa- 
rately and alone, is considered to be under the management of the husband. 
C. C. Arts. 2362, 2363. 

There is no evidence showing that the plaintiff ‘administered her para- 
phernal property separately and alone, and therefore, the presumption is 
that the husband used the funds for his own use. We consider that this 
is not an open question. See the case of John v. Race, not reported, de- 
cided last year. Breaux, Jr., v. Le Blanc, Adm’r, 16 An. 145. 

The embarrassment and insolvency of the husband are already 
proven. 
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We are of opinion that the District Court erred in non-suiting the 
It is therefore ordered, adjudged and decreed, that the judgment 
appealed from be annulled and avoided. It is further ordered and ad- 
judged, that the plaintiff be separated in property from her said husband, 
who is hereby decreed to pay to her the sum of four thousand five hund- 
red and fifty dollars and forty-five cents, as dotal funds, with five per 
cent. interest per annum from judicial demand, 3d October, 1865, till 
paid, with a mortgage upon the immovables and privilege on the mov- 
ables of defendants, dating from the 5th May, 1841. It is further decreed 
and adjudged, that the defendant pay to his said wife the further sum 
of sixteen hundred and forty-four dollars and fifty eents, with five per 
cent. interest, from the 3d of October, 1865, till paid, with a mortgage on 
the landed property to secure the payment of $1,000, dating from the 23rd 
July, 1844; to secure the payment of $55 55, dating from the 31st De- 
cember, 1846; and to secure the payment of $588 95, dating from the 17th 
June, 1851, 
It is further ordered and decreed, that the said wife be authorized to 
resume the administration of her property, without the interference of 
. her said husband; and that the said defendant and appellee pay costs in 
both Courts. 








Danret Bennett v. M. D. C. Cane et als. 


Bastards, adulterous or incestuous children, who are prohibited by law from inheriting anything more 
than mere alimony, cannot take property as legatees. 

Where children are prohibited by law from receiving property as heirs, they cannot receive as legatees 
by last will. 


PPEAL from the District Court, Parish of Caddo, Kagen, J. 
Nutt & Leonard, for appellant. J. W. Duncan and R. Jones, for 


appellee. 
The facts are stated in the opinion of the Court. 


Lasavve, J. This suit is brought to set aside the will of Samuel 
Bennett, deceased, so far as the defendants are concerned. 

The District Court decided in favor of plaintiff, and the defendants 
appealed. 

The deceased died in September, 1853, without descendants, but leav- 
ing for heirs brothers and sisters, or their representatives, and an olo- 
graphic will, as follows, so far as regards the defendants : 
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“Ido give and bequeath unto the children of Mary D. O. Alexander 
and herself, who was formerly Mary D. C. Bennett, and more recently 
Mary D. ©. Cane, all my landed property, together with my half of all 
the negroes held in community with her former husband, James H. Cane, 
deceased, which is now lying, living and being in this State, and for the 
children (in the plural and singular), to come into possession as soon as 
the youngest becomes of age, or as soon thereafter as the mother may 
think prudent after I leave this world.” ed ad * * 

The plaintiff sues as heir and assignee for six-seventh parts of the estate. 
The heirship of plaintiff and his assignors is clearly proven. 

The ground of action is alleged to be : 

‘‘That Mary D. C. Alexander, to whom, with her child, all the pro- 
perty of said Bennett in Louisiana, and set forth in the petition, is given, 
is the natural daughter of said Bennett, and never was acknowled by him; 
and that, therefore, said Bennet could not make said will in her and her 
daughter’s favor, to the exclusion of his brothers and sisters living, or 
their represegtatives.” 

The testimony clearly shows that the said defendant, Mary D. C. Cane, 
is the illegitimate daughter of the testator. 

Parol evidence was offered and admitted by the Court below, to show 
the heirship of plaintiffs asssignors. The defendants objected to the 
testimony, and the objections being overruled, a bill of exceptions was 
taken to the ruling of the Court. 

We are clearly of opinion that the Court did not err. 

The defendants also objected to proof going to establish the illegiti- 
macy of the said Mary D. C. Cane, on the ground that she, being a free 
white person, it was against good morals and against the policy of the 
law to allow proof of illegitimacy to be made against her in this case, and 
the law prohibited it. The Court admitted the evidence, and the defen- 
dants excepted to the decision of the Court. 

We are of opinion that the Court did not err. 

If the defendant, Mary Cane, wanted to claim alimony against the estate 
of the deceased, under the provisions of Art. 914 of the Civil Code, the 
door would be opened to her to show that she was an illegitimate child of 
the deceased, although not acknowledged by him. Civil Code, Art. 226. 
We see no good reason why the rule should not work both ways; besides, 
we are satisfied that the law never intended to put an unacknowledged 
illegitimate child in a better position than one who is acknowledged ; 
which would certainly be the case if the illegitimacy of an unacknow- 
ledged bastard could not be proved ; for, then the bastard would be con- 
sidered as a stranger, and could receive all that a testator could dispose 
of in favor of any one, even to the prejudice of his own legitimate 
children. 

The testimony clearly establishes the illegitimacy of the said Mary D. 
C, Cane, and not being acknowledged, she is then a bastard (C. ©, Art, 
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220), and cannot receive the testamentary disposition in her favor. 

We are of opinion that the Art. 914 of the Civil Code, although found 
in irregular successions, applies to her, to wit : ‘‘ Bastards, adulterous or 
incestuous children, shall not enjoy the right of inheriting the estates of 
their natural father or mother, in any of the cases above-mentioned, the 
law allowing them nothing more than a mere alimony.” 

If she be prohibited from receiving as an heir, under said article, how 
can she take as a legatee ? Would the law permit her to receive asa 
legatee what it refuses to her asan heir? Do not the same reasons and 
motives apply in one case as in the other? Ubi eadem est ratio, eadem 
est lex. 

We are of opinion that she cannot receive the legacy made in her favor 
by the will in question, and that her legal incapacity also excludes her 
child or children, who are considered in law as interposed persons. C. C. 
Art. 1478. 

It is therefore ordered and decreed, that the judgment of the District 
Court be affirmed, with costs. 





Tue Same v. Toe Same.—On Morton ror REHEARING. 


The law reprobates the begetting of illegitimate children, and only grants to natural children, i. e., 
those illegitimate children who have been acknowledged by their natural parents, the right to receivo 
from their natural parents by donations mortis causa, beyond what is necessary to procure them sus- 
tenance, or an occupation or profession. 


Hyman, C. J. A rehearing has been applied for in this case. 

The law reprobates the begetting of illegitimate children, and only 
grants to natural children. i. e., those illegitimate children who have been 
acknowledged by their ‘natural parents, the right to receive from their 
natural parents by donations mortis causa, beyond what is necessary to 
procure them sustenance, or an occupation or profession. 

This right so to receive is to a limited extent, and on a certain 
contingency. 

Such right is not given to bastards, i. e., those illegitimate children who 
have not been acknowledged by their natural parents. C. C. 1470, 1473. 

A rehearing is refused. 
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‘ Przere Onezmme Brovssarp v. Marre EMerRANTH Brovssarp. 


The right to make a demand available by exception does not relieve it from prescription in a direct 
} action. 

1 If a party, having the right to proceed by exception or direct action, selects the latter mode of pro- 
. | coeding, he must submit to the rules governing direct actions, one rule of which is, that actions may 
be defeated by prescription. 


PPEAL from the District Court, Parish of Vermillion, Simon, J. 
M. E. Girard, for appellant. D. O. Bryan, for appellee. 


The facts are stated in the opinion of the Court. 





TarzarerRo, J. On the 1lth of November, 1856, the defendant in this 
case instituted a suit against the present plaintiff, in the District Court, 
sitting in and for the Parish of Vermillion, for various sums of money 
alleged to have been received by him on her account; and, on the 22d of 
June, 1858, she obtained a judgment against him for $2,843, with five per 
cent. interest from judicial demand. 

It will be convenient to notice that the suit just mentioned is numbered 

. 416.on the docket of the Vermillion Court. P. O. Broussard, the defen- 
dant in that case, acquiesced in the judgment rendered against him, and 
soon after payed it off. Broussard, who is the brother of M. E. Broussard, 
had, previous to the year 1854, acted for a number of years as a kind of 
curator to his sister, who labors under infirmities which render her incap- 
able of transacting her own business. 

On the 11th of November, 1858, the present suit now before this Court 
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was filed by P. O. Broussard, against the defendant M. E. Broussard, in 
the District Court of Vermillion, and is numbered 597 on the docket of 
that Court. In his petition, plaintiff sets up against defendant various 
items of indebtedness, arising, as he avers, from amounts paid by him to 
several persons, for board and attention furnished his sister; for board 
and services rendered at different times by plaintiff himself, and from hav- 
ing paid for her a debt of fifty dollars and eighty-three cents. The answer 
is a general denial,.and the prescription of one, three, five, seven, eleven, 
fifteen and thirty years is plead. Judgment was for the defendant, and 
plaintiff appeals. 

We find, from the transcript, that defendant left the plaintiff’s domicil 
about the month of October or November, 1854, and that service of cita- 
tion was made upon her, in this case, on the 12th of November, 1858; the 
interval constituting a period of about four years. It seems that the debt 
of fifty dollars and eighty-three cents was paid for defendant by plaintiff, 
on the 14th of December, 1840. This being a liquidated claim, the plain- 
tiff might have set it up in compensation against the defendant in her 
suit against him, numbered 416. But he had the right clearly to pursue 
his remedy by action, as he has done. It is contended that prescription 
against this claim was interrupted because of its susceptibility of being 
made an off-set against the defendant’s claim in suit No. 416, and that pre- 
scription would only begin to run against it from the time of P. O. 
Broussard’s payment of the judgment rendered against him. in that snit. 
It seems to us, that so long as the claims set up against P. O. Broussard, 
in suit No. 416, could have been enforced against him, he might have 
pleaded the off-set in question in compensation. But the right he had to 
make it available by exception does not, in our view, relieve it from pre- 
scription in a direct action. Ifa party having the right to proceed, either 
by exception or action, selects the latter mode, he must submit to the 
rules governing actions; and one of these rules is that actions may be de- 
feated by prescription. 13 An. 250. 

It is therefore ordered, adjudged and decreed, that the judgment of the 
District Court be affirmed, with costs in both Courts. 








Estate or Marre Anne Oxtvier.—Opposition of Josera Lanazey et als. 


Where one of the children of a deceased parent furnished necessaries for the support of the deceased, 
and attended to the wants of the parent during sickness and old age, it furnishes a just charge on 
the estate of the deceased, and the heirs must contribute to the payment of the charge. 


PPEAL from the District Court, Parish of Calcasieu, Mouton, J. 
J. H. Overton, for appellant. 


The facts are stated in the opinion of the Court. 


Laxzavve, J. Andrew Langley, one of the heirs of said deceased, and 
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Estate of Marie Anne Olivier. 


administrator of her estate, having previously rendered an annual account 
on the Ist of September, 1858, on the 12th of September, 1860, filed a 
final tableau of his administration and distribution among the heirs; the 
opponents opposed the same on divers grounds ; the other heirs did not 
oppose it. The Court below having heard the testimony, sustained in 
part the oppositions, and homologated the tableau simply as regarded 
those of the heirs who had made no opposition, and annulled it as far as 
concerned the three opponents. Andrew Langley appealed. 

We have carefully examined the record and the judgment complained 
of, and we are of opinion that the Judge has properly applied the law 
governing the case, and done justice between the parties, with one excep- 
tion, in regard to an account of $266 74, claimed by said Andrew Langley, 
against the said succession, and which was rejected, the Judge being of 
opinion that it had not been sufficiently proved. The testimony upon 
that point is as follows : 

T. B. Langley, one of the heirs, and brother ef the appellees, knows 
that the administrator during lifetime of Mrs. Olivier furnished her pro- 
visions, corn, meat, sugar and molasses, also powder, shot and medicines. 
The deceased looked to Andrew Langley to supply her with what she 
needed, and was confined twelve years to her bed before she died; and for 
five or six years before her death, Andrew Langley supplied her with what 
she needed. The slaves of the deceased being mostly young, and women, 
made no crops, and constituted the family of the deceased. Considering 
the relations which must naturally exist between a mother and son, we 
are of opinion that this proof was sufficient, and that this claim should 
have been allowed to the appellant. This sum of $266 74 being allowed 
to Andrew Langley, and there being ten heirs, the virile share of each 
opponent in the estate is reduced by $26 60, which must figure to their 
debit, and increase pro tanto the respective balance due by them. In all 
other respects, the judgment appealed from is correct, but must be amend- 
ed as follows : 

It is therefore ordered and decreed that Joseph Langley pay six hund- 
red and forty-three dollars and forty-two cents, with eight per cent in- 
terest per annum, from the 13th October, 1859, till paid. 

That Leandre Bertrand pay seventy-five dollars and thirteen cents, with 
eight per cent. interest per annum, from 20th May, 1857, on twenty-five 
dollars and thirteen cents; and the like interest, on the like sum, from the 
20th May, 1858 ; and the like interest, on the like sum, from 20th May, 
1859, till paid. 

That the succession of Eli Langley, represented by his widow and ad- 
ministratrix, Marie Gertrude Casaneuva, pay the sum of two hundred and 
forty-seven dollars, with eight per cent. per annum interest, from the Ist 
February, 1860, till paid. 

It is farther ordered and decreed, that the judgment of the District 
Court, as amended, be affirmed, and that the opponents and appellees 
pay the costs of this appeal, each one-third. 
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Epwarps Oapen ». Joun G. Wrson. 


The setting aside of a continuance in a suit, without notice to the adverse party, is irregular, and the 
judgment will be reversed. 


PPEAL from the District Court, Parish of Avoyelles, Edwards, J. 
John E. King, J. H. Overton and A. B. Irion, for appellant. EZ. N. 
Cullom, for appellee. 


The facts are stated in the opinion of the Court. 


TatiaFerRO, J. The plaintiff brought this action in May, 1861, 
alleging himself to be the owner of an undivided half of a plantation, 
called the ‘‘Revelry Plantation,” situated on Bayou Boouf, in the Parish 
of Avoyelles, and that the defendant is owner of the other half of that 
property. He further sets forth that in March, 1858, he leased the undi- 
vided half of the said property belonging to him to the defendant, for the 
term of three years; that at the expiration of the lease the defendant 
refused to deliver to him the leased premises, and refused to recognize 
him as owner of any part of the property. 

Plaintiff prays to be decreed owner of an undivided half of the planta- 
tion, and that a partition be made of it, and that experts be appointed to 
effect the same. 

The defendant was cited but filed no answer. The Court commenced 
on the 5th day of February, 1866. On that day the case was continued. 

On the 8th, Court met ‘‘pursuant to adjournment,” and on that day 
the continuance was set aside, and a judgment by default taken, no notice 
having been given to the defendant of the motion to set aside the contin- 
uance. 

The act of lease shows that plaintiff, in making the lease, acted for 
himself and as natural tutor of his child, Euphrosine Ogden. 

Judgment was rendered in eonformity with the prayer of the petition, 
and the defendant has appealed. 

The setting aside the continuance, without notice to the adverse party, 
was clearly irregular. 3d L. 445. 

The record discloses the want of proper parties and proper proceedings 
in the Court below to give effect to a judgment of partition. C. O. Arts. 
1247, 1252, 1259. 

It is therefore ordered, adjudged and decreed, that the judgment of the 
District Court be annulled, avoided and reversed. And it is further 
ordered, adjudged and decreed, that this case be remanded to the District 
Court for further proceedings, according to law. 
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Sutton v. Mook. 








Joun H. Surrox, Tutor, ». Joun R. Moos, Administrator, and Wma 
Moock, Intervenor. 


Where aciaim to aright in movable property, apparently belonging to a succession, is set up on the 
ground ofan alleged partnership with the deceased, the proof of partnership must be clear and 
explicit. 


PPEAL from the District Court, Parish of Avoyelles, Cooley, J. 
A. B. Irion, Waddiil & Barbin, for appellants. Cullom & Thorpe, 
Intervenor. J. H. Farrer and H. Taylor, for appellees. 


The facts are stated in the opinion of the Court. 


TatiaFERRO, J. The plaintiff, in his representative capacity, brings 
this suit against the administrator of the estate of Elizabeth Mock, 
deceased, requiring him to show cause why certain property, found on 
the plantation and in the succession of the decedent, should not be placed 
on the inventory of the estate ; and prays that a more perfect inventory 
be made of the property of the succession ; complains that the adminis- 
trator has sold seventeen bales of cotton, the property of the estate, and 
converted the proceeds to his own use; that he is about to sell 
thirty bales more of the cotton of the estate in an illegal manner ; that he 
has converted to his own use various articles of personal property belong- 
ing to the estate, such as household and kitchen furniture, stock, etc. 
He prayed for and obtained a writ of sequestration, under which the 
sheriff seized and took into possession thirty-nine bales of cotton, three 
bales in the lint and one hundred and eight thousand pounds of cotton 
in the seed. In an amended petition the plaintiff prays that the adminis- 
trator be required to file a final account of his administration, alleges 
gross maladministration on the part of the administrator, the insolvency 
of both the administrator and his sureties, prays that the administrator 
be removed from office or required to give ample security, and that the 
cotton under seizure be partitioned among the heirs of the estate, etc. 

The answer of the defendant contains a general denial. Defendant 
avers that for several years past, previous to the death of his mother, 
Mrs. Elizabeth Mock, he resided upon the plantation with her, and that 
they carried on their planting operations in partnership, eack party con- 
tributing teams, farming utensils, food, etc., and divided the crops in 
proportion to the number of laborers furnished by each partner; that the 
crop which was on the place at the decease of Mrs. Mock, he divided 
equally, giving one-half to her estate and taking the other half to himself, 
although he furnished eight hands and his mother only six in the produc- 
tion of the crop. He avers that the mules and other property on the 
place at the decease of his mother, and not placed in the inventory, were 
his individual property. He avers that by reason of the sequestration 
illegally sued out by the plaintiff, he has suffered damages to the amount 
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of one thousand dollars, expended in attorney’s fees and other expenses, 
etc. 

In this suit, William Mock, a brother of the administrator, intervenes 
claiming the cotton sequestered as his property, and prays that the 
sequestration be set aside; that the cotton seized be decreed to belong to 
him ; that damages be awarded to him for the annoyance and injury he 
has received from the proceedings of the plaintiff. 

Upon these issues the parties went to trial in the lower Court. Judg- 
ment was rendered, decreeing the cotton in controversy to belong to the 
succession of Elizabeth Mock, deceased, and directing a supplementary 
inventory of the property of the succession to be made, and the cotton 
sequestered to be placed upon it, and that the administrator account for 
the same in the settlement of the succession of Elizabeth Mock, deceased. 

From this judgment the intervenor appealed. 

This somewhat entangled litigation, presents the too common case of 
the existence of improper feelings between relatives and co-heirs, arising 
from the division of a common patrimony. 

As having a material bearing upon the consideration of this case, we 
shall advert to the habitations and the relative position of the plantation 
or field cultivated by Mrs. Elizabeth Mock, and the defendant jointly, 
and the one cultivated by the intervenor. 

Upon a body of land lying upon the bayou DeGlaises, and owned by 
the estate of Mock, is situated a plantation which, for a number of years 
past, has been cultivated partly by J. R. Mock and his mother, up to the 
time of her decease, and partly by the intervenor. But it is clearly in 
proof that this cultivation is and has been, as far back as 1857 inclusive, 
entirely distinct, and in every respect disconnected. A cross fence, run- 
ning from the bayou to the woods in the rear, has separated their fields 
and divided their agricultural operations. The plantation cultivated by 
J. R. Mock and his mother, his above, and that cultivated by William 
Mock, his below the cross fence. A gin, which has been used in com- 
mon, is situated below the crpss fence; and upon the place occupied and 
cultivated by William Mock. Upon the lower place, occupied by William 
Mock, in front of and near the gin, it is shown there stands a cotton- 
house in which, and in the gin, it has been the custom of William Mock 
to place his cotton as it was picked. It is likewise shown that upon the 
upper place, occupied by Mrs. Mock and J. R. Mock, there is a cotton- 
house and a carriage-house, with shades attached, which has been used 
for housing the cotton produced on that place. It is in proof that these 
parties have uniformly conducted their business separately ; that their 
laborers have never worked in common; that the crops produced have 
always been housed separately upon their respective places, and it is not 
shown that there has been, at any time, an intermixture of the cotton 
grown on the two plantations. It is shown that William Mock is a judi- 
cious planter, and that he formerly owned and worked a force upon the 
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place he occupied capable of producing from fifty to eighty bales of cotton 

per year. / 

Mrs. Elizabeth Mock died in the year 1863. J. R. Mock, the defend- 
ant, became the administrator of her estate. An inventory was made on 
the 24th of August of that year, and the property of the estate, except the 
land, was sold at probate sale on the 19th of November following. At 
this sale a lot of cotton in the seed, equal to twelve thousand pounds in 
the lint, was sold, and purchased by the intervenor. 

The sheriff's inventory of the seizure, made under writ of sequestration, 
recites he ‘‘seized thirty-nine bales of packed cotton, three bales of lint 
cotton, not packed, and one hundred and eight thousand pounds of seed 
cotton, in four different lots.” He states, in his testimony before the 
Court, that he seized thirty-nine bales of cotton, some of which were in 
front of the gin house, outside of the gin house fence, some inside of the 
gin house fence, and two bales under the gin. That he also seized about 
three bales of lint cotton in the gin house, and one hundred and eight 
thousand pounds of cotton in the seed, and that the cotton in the seed 
was in three different lots, one in the gin house, (amount not stated), 
another in a crib near the gin house, supposed to contain forty thousand 
pounds, and a third ‘‘above the residence of J. R. Mock,” which is esti- 
mated to contain about sixty thousand pounds. 

We find then that the sheriff sequestered cotton to the amount of about 
sixty-seven bales, found upon the premises occupied and cultivated by 
William Mock, and that the remainder sequestered, amounting to about 
sixty thousand pounds in the seed, was found on the place cultivated by 
Elizabeth Mock and J. R. Mock. It is sought to be established, and it 
was so decided by the judgment of the District Court, that all this cotton 
is property of the estate. The presumption that all property found in a 
succession belongs to it, does not, in our view, apply to the several lots 
of cotton found upon the premises cultivated by William Mock. We 
rather conclude from the drift of the evidence and the facts shown, that 
he is the owner. We find nothing in the record establishing a right in 
the estate to any of the cotton found upon William Mock’s place. The 
other lot, found upon the other place, we think should be considered 
property of the estate, or rather what remains, after deducting from it 
the amount purchased at the probate sale by William Mock. 

The decree rendered in this case by the Court & quo, seems not to have 
been predicated upon direct proof, showing ownership in the estate, but 
upon acts of the administrator and upon the acts and declarations of the 
intervenor, ignoring title in himself. 

Although the proceedings of the defendant as administrator, in regard 
to the making of the inventory, were not regular in all respects, yet we 
are not satisfied that they were such as to warrant the conclusion that he 
was in bad faith. As to the declarations of William Mock, the intervenor, 
when considered in connection with the circumstances under which they 
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were made, we can scarcely deem them of such a damaging character as 
to be conclusive against him. The one to which the gravest import is at- 
tached, is the declaration to the witness Schuler, on the day the cotton 
was sequestered, that ‘‘it (the cotton) was the identical cotton made by 
the witness when he owned the Mock plantation in 1861.” It is clear, 
from the context and from what immediately preceded, that the remark 
could only be applied to the cotton raised on the place cultivated by 
Elizabeth Mock, and not to all the cotton sequestered; for it is shown that 
he managed and made crops for himself on the place he occupied, from 
1857 to 1865. His declaration to Schuler could have little effect against 
himself, and still less against the administrator. 

With these views of the acts and declarations of the parties, and in the 
absence of any satisfactory proof adduced by the plaintiff, showing own- 
ership in the estate, of the several lots of cotton found on the place occu- 
pied by the intervenor, and sequestered in this case, we render the follow- 
ing judgment : 

It is therefore ordered, adjudged and decreed, that the judgment of the 
District Court be annulled, avoided and reversed, and the sequestration 
set aside. Of the cotton sequestered, it is adjudged and decreed that 
William Mock, the intervenor, is owner of thirty-nine pressed bales, the 
three bales more or less of lint cotton in the gin, and the lot of seed cot- 
ton in the cotton house in front of and near the gin, north of the cross 
fence; these several lots making, in the aggregate, about sixty-seven bales 
of the average weight of four hundred pounds. Of the lot of cotton in 
the seed, containing, by estimation, sixty thousand pounds, and being in 
the house on the premises formerly occupied by Mrs. Elizabeth Mock, it 
is decreed that the said intervenor is owner of a portion equivalent to 
twelve thousand pounds in the lint, being the amount of his purchase of 
eotton at the probate sale of the property of Elizabeth Mock’s succession, 
made on the 19th of November, 1863. The residue of the last named lot 
of seed cotton is adjudged and decreed to belong to the succession of 
Elizabeth Mock, deceased, and it is ordered that the same be inventoried 
and administered as such, reserving to the defendant the right of sharing, 
by proper evidence, any individual right he may have in the said residue 
growing out of the partnership he alleges to have existed between himself 
and Mrs. Elizabeth Mock. It is further ordered and decreed, that all 
costs of these proceedings be paid by the succession. 
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Ametia Jupice, Widow, etc. v. Marre V. Provosr et al. 


Courts will not permit an injustice to be done the owner by the usufructuary, in his abandotiing arbi- 
trarily that part of the property subject to usufruct, which might be heavily burdened with charges 
or repairs, or which he might so consider, and retain that which was profitable, unless the law im- 
peratively required Courts to sustain the usuiructuary in such a course. 

If the usufructuary desires to be relieved from the repairs and charges imposed on him as usufruo: 
tuary, he must renounce the usufruct on the whole, not ona part, of property subject to right of 
usufruct. Civil Code, 569. 

Plaintiffs have no right to force defendants into a multiplicity of suits, in the division of the property 
belonging to the community. 


PPEAL from the District Court, Parish of St. Mary, Simon, J. 
A. De Biancand F. Fuselier, for appellant. 


The facts are stated in the opinion of the Court. 


Hyman, ©. J. Philemon Provost and plaintiff, who were husband and 
wife, acquired during their marriage community property. 

Philemon Provost died, and plaintiff accepted the usufruct of his part 
of the undivided community property. 

Subsequently, she made a declaration that she relinquished the usu- 
fruct on a part of the property (some land), and asked the Court to cause 
this part to be partitioned between her and the deceased husband’s heirs, 
the defendants. 

Defendants asked that the whole, not a part, of the community pro- 
perty be returned to be divided, or that her demand be rejected. 

The District Judge rendered judgment rejecting her demand, and she 
has appealed. 

There are certain repairs to be made on property subject to usufruct, by 
the usufructuary. There are also certain charges on the property which 
is to be paid by him. C. C. 564, 565, 572. 

And these repairs and charges are often greater on one kind of pro- 
perty than on another. 

We could not permit an injustice to be done the owner by the usufruc- 
tuary, in his abandoning arbitrarily that part of the property subject to 
usufruct, which might be heavily burdened with charges or repairs, or 
which he might so consider, and retain that which was profitable, unless 
the law imperatively required Courts to sustain the usufructuary in such 
@ course. 

If the usufructuary desires to be relieved from the repairs and charges 
imposed on him as usufructuary, he must renounce the usufruct on the 
whole, not on a part, of property subject to right of usufruct. Civil Code, 
569. 

Plaintiff had no right to force defendants into a multiplicity of suits, 
56 
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in the division of the property belonging to the community. She had no 
better right to demand a division of a part of this community property, 
and hold another part in indivision with the heirs, than she had to re- 
nounce in part and retain in part her rights as usufructuary. 

Judgment of the District Court affirmed. 

The plaintiff to pay the costs of this appeal. 








James W. WuirwortH v. Wii11amM Fercuson. 


When the law is changed after prescription begins, the time elapsed before the change is to be com- 
puted according to the old law, and that which follows according to the new. 
In the absence of any proof of the lex loci contractus, the provisions of the Code of Louisiana must 


govern. 
Tender of payment by defendant debars him from pleading prescription. A tender is an admission 


of the debt. 


PPEAL from the District Court, Parish of St. Mary, Simon, J. 
Jules J. Olivier and J. W. Walker, for appellants. A. L. Tucker, for 


appellee. 
The facts are stated in the opinion of the Court. 





Tatirerro, J. The plaintiff seeks to enforce a judgment rendered 
against the defendant and Scarborough Pentecost, in solido, on the 6th 
day of September, 1846, in the Circuit Court of Posey County, in the 
State of Indiana, in favor of Richard D. Wood, John Yarrow, Horatio 
C. Wood, James Abbott and Josiah Bacon, commercial partners, trading 
under the firm and style of Wood & Abbott, for the sum of $4,898 96, 
bearing six per cent. interest per annum, from the date of the judgment, 
subject to a credit of $1,587 50, to take effect on the 8th of June, 1847. 
He avers that he is the legal owner and transferree of said judgment. 
The suit was filed in the District Court of the Parish of St. Mary, on the 
12th of August, 1859, and citation was served upon the defendant on the 
26th day of the same month and year. 

The defendant opposed the plea of prescription in an exception, and 
afterwards, answering to the merits, denied all and singular the allega- 
tions contained in the plaintiff's petition, and avers that, if the plaintiff 
be the owner of the judgment sued upon, he can only recover the sum of 
one hundred dollars, that being the amount paid by him for the pretend- 
ed claim sued upon; avers plaintiff to be the purchaser in this case of a 
litigious right, a species of traffic reprobated by our laws. 

Judgment was rendered in the District Court in favor of the plaintiff, 


and defendant appeals. 
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The plea of prescription is clearly not tenable. J udgments, by the 
former law of this State, were prescribed against only by the term of 
thirty years. This period was reduced to ten years by the Act of the 
Legislature of the 30th of April, 1853. To this case both terms are appli- 
cable, according to the rule uniformly held by this Court, that, ‘‘ when 
the law is changed after prescription begins, the time elapsed before the 
change is to be computed according to the old law, and that which follows 
according to the new.” Tested by this rule, we find that the judgment in 
this case would not have been prescribed until the 20th of February, 
1861. 

It is contended in argument, that, at the time the transfer of this judg- 
ment was made, the partnership, in whose favor the obligation upon 
which the judgment is founded, was dissolved by the decease of one of 
the partners, and that the surviving partners were without authority or 
right to transfer the assets of the partnership; and, in the absence of any 
showing of the lex loci contractus, that the provisions of. our Code must 
govern. 

If is urged, on the part of the plaintiff, that the defendant’s tender of 
payment debars him from the use of this plea, as the tender is an admis- 
sion of the debt and of the validity of the transfer; and he refers to 
2 Greenleaf on Evidence, section 600, and to 2 Starkie on Evidence, sec- 
tion 788. 

We think the authorities are conclusive on the point. 

It is therefore ordered, adjudged and decreed, that the judgment of the 
District Court be affirmed, with costs in both Courts. 





M. E. Grrarp v. Cuartes Basryeav, Administrator. 


An estate is liable for all costs incurred by an executor in endeavoring to sustain the validity ofa 
will which is afterwards declared void. 5 L. R. 107. 

But where heirs institute a direct action against the legatees, to have the will annulled, and are suc- 
cessful, the estate is not chargeable with the costs and charges incurred by the legatees in their 
attempt to sustain the will. 


PPEAL from the District Court, Parish of Lafayette, Mouton, J. 
M. E. Girard, for appellant. Erase Mouton, for appellee. 


The District Court assigned the following reasons for the judgment in 
this case : 

This is a suit brought by the plaintiff to recover of the defendant, as 
administrator of the succession of Marguerite Babineau, the sum of seven 
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hundred and ten dollars, for professional services alleged to have been 
rendered to said succession. 

On the 5th of July, 1858, the plaintiff, an attorney at law, prepared, re- 
ceived and wrote the last will and testament of the late Marguerite 
Babineau, in the form of a nuncupative will, under private signature, 
wherein the said Marguerite Babineau bequeathed to one Narcisse De 
Blane, several slaves, and appointed him her testamentary executor. 

On the 6th January, 1859, the plaintiff, acting as attorney of Narcisse 
DeBlanc, filed a petition praying for the probating and homologation of 
said will and for letters testamentary, and on the —— of the same month 
and year, the heirs at law of Marguerite Babineau filed an opposition to 
the homologation of said will, alleging its nullity. Notwithstanding this 
opposition of the heirs, Narcisse DeBlanc, claiming to be testamentary 
executor under the will, files on said 18th of January, 1859, a petition 
praying for an inventory, and afterwards another for the sale of the pro- 
perty belonging to said succession. 

On the 25th of June, 1859, the heirs of Marguerite Babineau instituted 
a direct action against the legatees under her will, to have the same an- 
nulled and set aside. 

Tn this action Narcisse DeBlanc is not sued in his capacity of testament- 
ary executor, but as one of the legatees of Marguerite Babineau, and on 
the same day an answer is filed by the plaintiff, for Narcisse DeBlanc and 
Catherine Pierre, f. w. c., and a separate answer is filed by Messieurs 
DeBlanc and Fuselier for other legatees. Thus issue was joined between 
the heirs and the legatees of Marguerite Babineau. The fee of the plain- 
tiff for having attended to this case before the District and Supreme 
Courts, is five hundred dollars, beside thirty dollars paid for the printing 
of his brief. Relying on the ruling of the Supreme Court, in the case of 
Sterlin v. Gros, 5 L. R. 107, the succession of Marguerite Babineau, is 
sought to be made liable for the payment of this fee, as part of the costs, 
by the testamentray executor in maintaining the will. In the opinion of 
this Court, this charge does not come under the ruling of the Court in 
the case of Sterlin v. Gros. From the moment that all the legatees of 
Marguerite Babineau appeared in Court and filed their answers to the 
direct action brought against them to annul the will, the contestationalities 
was between them and the heirs, and not between the latter and the tes- 
tamentary executor. 

After the filing of the opposition to the probating of the will, the testa- 
mentary executor had no authority to employ counsel to ask a sale of 
the property. The only charges in the plaintiff's account that come 
under the ruling of the Supreme Court in the case of Sterlin v. Gros, are 
the following: Seventy-five dollars for petition for the probating of the will; 
ten dollars for the inventory, which was a conservatory act, for the 
benefit of both the heirs and the legatees, and ten dollars for the petition 
of the present defendant to be appointed administrator, 
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It is therefore ordered, adjudged and decreed, that the plaintiff do 
recover and have judgment against Charles Babineau as administrator of 
the succession of Marguerite Babineau, for the sum of one hundred and 
twenty dollars, with five per cent. interest thereon from the day the ser- 
vices were rendered, until paid, and the costs of this suit to be taxed. 








Hyman, ©. J. It is ordered, adjudged and decreed, that the judgment 
of the District Court-be affirmed, for the reasons given by the District 
Judge in rendering the same. 

It is further decreed that plaintiff, who is appellant, pay the costs of 
this appeal. 





Henry L. Gartanp, Administrator, v. Unezr Roy, 


A judgment of the Supreme Court was rendered at the last term of the Court held before the late civi 
war, affirming the judgment of the District Court, and the Court adjourned before the expiration of 
the three judicial days necessary to render the judgment final ; afterwards, the records of the 
Supreme Court were destroyed by troops, who occupied the town where the Supreme Court was 
held : 

Held :—That, on motion, and the fact of the judgment having been rendered and the record destroyed 
being fully established, and more than three judicial days in term having elapsed, the Court will de- 
cree the judgment of the District Court affirmed, and direct the District Court accordingly, 


PPEAL from the District Court, Parish of St. Landry, Marsiel, J, 
Dupre & Garland, for apellant. Lewis & Porter, for appellee, 


The facts are stated in the opinion of the Court. 


Laxpavve, J. This case is before us on a motion filed by plaintiff, sug- 
gesting that, at the last term of this Court held in Opelousas, in August, 
1860, there was a judgment rendered in this case by said Court, affirming 
the judgment of the District Court; that said judgment did not become 
final, as the Court adjourned before the three judicial days had expired, 
after the rendition of the same, and that, subsequently, the said judg- 
ment, together with other records of the said Court, were destroyed by 
the Federal army whilst occupying this town. 

And praying that this case be removed from the trial docket of this 
Court, and the party admitted to substantiate the allegations made in this 
motion, and praying for general relief. 

This motion having been heard, and the evidence clearly establishing 
the facts and allegations set forth in said motion, and more than three 
judicial days having expired since the rendition of said judgment of this 
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Court, and this Court being satisfied that the judgment appealed from was 
affirmed : 

It is therefore ordered, adjudged and decreed, that the judgment ap- 
pealed from be deemed and considered, and acted upon as affirmed; and 
that the same be carried into execution in the same manner as if a duly 
certified copy of the lost decision had been returned and filed in the infe- 
rior Court; and it is further ordered and decreed, that this decree shall 
be considered as a substitute of the lost decision; and it is further order- 
ed and decreed, that a copy of this decision be sent to the inferior Court, 
in order that the judgment appealed from be executed ‘according to law. 
C. P. Art. 618. 








Emme Tanneret v. F. Epwarps, Sheriff, et al. 


A judgment homologating an account between a tutor and his ward, and decreeing a balance in favor 
of the ward, is an executory judgment, and authorizes the issue of an execution to enforce it. 

A sale of movable property is not complete until there has been a tradition or delivery to the pur- 
chaser. 

Movable property, which has been sold but not delivered, is liable to seizure on an execution issued 
against the vendor to enforce a judgment against him. 


PPEAL from the District Court, Parish of Avoyelles, Edwards, J. 
A. B. Irion and A. & M. Voorhies, for appellant. Waddill & Barbin, 


for appellees. 
The facts are stated in the opinion of the Court, 


Lasavve, J. The principal and main question upon which the solution 
of this case depends, is one of delivery. 
Z. G. Riché, having sold a lot of cotton to the plaintiff, gave him a 
receipt as follows: 
. AvoYEuEs le 23 Decembre 1863. 

_ Recu de Emile Tanneret la somme de trois mille trois cents piastres en 
plain paiement de huit mille livres de coton en grain a raison de onze 
cents la livre. Il est convenue que je dois eplucher et emballer ce coton 
quand Mr. Tanneret me fournira la toile et la corde necessaires a l’em- 
baller; il est de plus convenue que le dit coton est aux risques et periles 
du dite Tanneret, hors de ceux que pourraient resulter de ma propre né- 
gligence. (Signed) Z. G. Ricue. 


The defendants, W. A. Gordon and Castillo and Césaire Lemoine, 
caused to be seized, on the 13th October, 1865, as the property of said Z. 
G. Riché, a lot of cotton containing about 35,000 pounds in the seed, 
situate on the plantation of said Riché, in a house once occupied by 
Paulin M. Grimillion. 

On the 3ist October, 1865, the plaintiff, claiming the cotton as his 
property, enjoined the sale, 
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" Zerbin G. Riché testified, that when the deputy sheriff came to witness 
to execute the writ of fi. fa. enjoined in this case, he (witness) pointed to 
a house in which his cotton was, and told him that out of that lot he had 
sold 30,000 pounds to plaintiff, (Tanneret); he did not say to the sheriff 
not to seize the cotton of Mr. Tanneret. * * * He told the 
sheriff when he came to make the seizure, that the cotton had not been 
delivered to the plaintiff. There was about 30,000 to 35,000 pounds of 
cotton in the lot. * * * When witness sold his cotton to 
plaintiff, he did not point to any particular lot of cotton, but pointed to 
the cotton in the house above stated, and promised that he would deliver 
him 30,000 pounds of good cotton, such as was in the house. When wit- 
ness sold his cotton to Tanneret he had more than 30,000 pounds of 
cotton; besides the 30,000 pounds sold plaintiff, witness sold some cotton 
and used some before and after the sale ; he did not take the cotton he 
sold, out of the house above stated, except about 1000 pounds before the 
seizure. At the time the seizure was made, witness had no other cotton 
upon his place out of which he could have delivered the m 000 pognes, 
except a little in his gin house. * * 

Joseph T. Ducoté. * * * When Riché sold the cotton to 
plaintiff, he pointed to the cotton in the house above stated, and said he 
would deliver him such cotton. ® * e- * 

The judgment, upon which the execution enjoined issued, homologated 
the account of tutorship rendered by Z. G. Riché to his ward, Césaire 
Lemoine, and was rendered in favor of said Césaire Lemoine against his 
said tutor, Zerbin G. Riché, for the balance of of six thousand three hun- 
dred and thirty-five dollars and seventy-five cents, with five per cent. 
interest per annum from the Ist of September, 1865, until paid. 

This judgment is clearly executory, and execution properly issued. J. 
B. Capdeiville v. Joseph Erwin, Sheriff, et al. 13 An. 286. 

The District Court dissolved the injunction, and the plaintiff appealed. 

From the above testimony, we are satisfied that the cotton bought by 
plaintiff was never delivered to him, and that it was liable to be seized by 
the creditors of said Z. G. Riché. 

The tradition or delivery is the transferring of the thing sold into the 
power and possession of the buyer. OC. C. Art. 2452. Marcadé 6, pages 
380, 221. 

Personal property sold and not delivered, is liable, in the hands of the 
obligor, to seizure and attachment. C. ©. Art. 1917. 1An. 59, 3 An. 
462. C. C. Arts. 2243. 

This cotton was sold by weight at eleven cents per pound, and until it 
was weighed, it was at the risk of the vendor (C. C. Art. 2433); then it 
was his property: res perit domino. 

It is therefore ordered and decreed that the judgment appealed from 
be affirmed, with costs. 
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E. Norra Cuntom v. Convis Gumior. 


\ A Sals of movable property is not complete without delivery. / 
A purchaser of movable property who purchases in good faith, without notice of a prior sale, and who 
has secured possession of the property, has a good title “as against the first purchaser, who has not 
An injunction to enjoin the second purchaser from taking posssession of a portion of 
the property, in process of delivery, will be dissolved. 


PPEAL from the District Court, Parish of Avoyelles, Edwards, J. 
Cullom & Thorpe, for appellants. W. A. Steward, for appellees. 
Waddill & Burbiit, for intervenors. 


The facts are stated in the opinion of the Court. 


,  Tatrargrro, J. The plaintiff alleges that he purchased from the defen- 
dant, in April, 1865, sixteen thousand pounds of cotton in the seed, to be 
delivered whenever the purchaser was ready to receive it; the cotton, in 
the mean time, to be at the risk of the plaintiff, who undertook to run 
the hazard of seizure and confiscation by the Government—a danger then 
imminent. Plaintiff further complains that, in violation of this agree- 
ment, the defendant afterwards sold the same cotton to Lapeine & Ferre, 
merchants of New Orleans, and when about to deliver the cotton to the 
last named purchasers, he (plaintiff) took out a writ of injunction, by 
which the defendant was restrained from the delivery of the entire lot of 
cotton sold. He prays that he be decreed the rightful owner of the cot- 
ton, and that the same be delivered to him, and for general relief, etc. 

In this suit Lapeine & Ferre intervene, claiming the cotton in dispute ; 
averring that it was purchased for them by their agent, who, in pursuance - 
of their ¢ontract with the defendant, had made advances to the latter; 
that the defendant, in pursuance of his contract with them, had delivered 
to them twelve hundred pounds of the cotton, and was prevented from 
the completion of the delivery by the acts of the plaintiff. They pray 
damages for the annoyance and injury they allege they have received; that 
they be decreed the owners of the cotton; that the injunction be dissolved, 
with judgment in, their favor, of damages, etc., and for general relief, 
etc. 

Judgment was rendered in the Court below in favor of the intervenors, 
and the plaintiff appeals. - 

The intervenors complain of the judgment of the District Court in this, 
that it does not award them damages. 

The evidence adduced seems to establish that, as between the plaintiff 
and defendant, there was a sale of the cotton to the former; but as there 
was no delivery of the article sold, the sale was not complete as to the in- 
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tervenors, who, subsequently, as it appears, in good faith, purchased the 
same cotton, made advances upon it to the defendant, and who had aoc- 
tually received twelve hundred pounds of the cotton, and were in the act 
of receiving the remainder, when restrained by the injunction sued out 
by the plaintiff. Under this state of facts, we think the judgment of the 
lower Court should be affirmed. C. C. Art. 1916. 7 An. 373. 

On the question of damages, prayed for by the intervenors, as the facts 
were all fully before the lower Court, and it declined awarding damages, 
we do not, from anything appearing upon the record, feel inclined to alter 
the judgment in this respect. 

It is therefore ordered, adjudged and decreed, that the judgment of the 
District Court be affirmed, the plaintiff and appellant paying costes in 
both Courts. 











Narorssz THrBopEav ». Damovvitte Turpopgau, Administrator, et als. 


Where a vendee gives a special mortgage to secure the payment of a portion of the purchase price of 
immovable property, he has the right to enjoin proceedings on an order of seizure and sale, where 
he has reason to fear that he will be evicted or disquieted in the possession of the land by the claim 
of a third party, untal the danger of eviction shall cease, or until security is given against danger of 
loss by eviction; but if, after the injunction is obtained, the vendor's title is made perfect, he has no 
right to suspend payment longer, and the injunction will be dissolved. 


PPEAL from the District Court, Parish of St. Martin, Simon, J. 
DeBlanc & Pusilier, for appellant. Gary & Fournet, for appellee. 


The facts are stated in the opinion of the Court. 


Hyman, ©. J. Plaintiff bought, at the sale of the property belonging 
to the succession of Leonard Thibodeau, deceased, a certain tract of land. 
He bought it for part in cash and part on credit, and gave a special mort- 
gage on it to secure the payment of that part of the price that was on 
credit. 

Damouville Thibodeau, the administrator of the succession, obtained 
an order of seizure and sale, which commanded the sheriff to seize and sell 
the land, to pay that part of the price (with interest thereon) for which it 
was sold on credit. 

This order of seizure and sale, plaintiff in the above entitled suit en- 
joined, under the allegation that he had reason to fear that he would be 
disquieted in his possession of the land by the claim of a third party, and 
asked that judgment might be rendered authorizing the suspension of 
57 
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payment of the credit part of the price, until the danger of eviction 
should cease, or until security be given against the danger of eviction. 

Defendant answered that the fear alleged by plaintiff was groundless, 
and prayed that the injunction might be dissolved, with damages. 

The District Judge rendered judgment in favor of plaintiff for the costs 

of suit, and the administrator has appealed. . 

Article 2536 of the Civil Code authorized plaintiff to sued payment, 
if he had just reason to fear disquiet of his possession, by an action of 
mortgage, or by any other claim, until the cause of the fear ceased, un- 
less security was given him against the supposed danger of disquiet. 

The land belonged to the Government of the United States. After 
plaintiff had bought it, he went to the Land Office at Opelousas, to inquire 
into the title for the same, when he discovered that, although in the book 
of entry in the office, there was a statement that-an entry of the land had 
been made by Jean Baptiste Huval, the author of plaintiff’s vendor, yet 
the entry had been erased by cross-marks. 

With no other information but this (and none other is proven satisfac- 
torily), the plaintiff certainly had cause to believe that no title had passed 
from the Government to Huval, and had just reason to fear that he was 
liable to be disquieted in his possession of the land. 

We think that the injunction was properly obtained ; but, since the 
institution of this suit, a patent has been issued to Huval, under the pro- 
visions of an Act of Congress of 24th April, 1820, entitled ‘* An Act mak- 
ing further provisions for the sale of public land.” 

The patent thus issued makes the title complete in plaintiff against the 
Government. He has not shown by evidence any other cause to fear dis- 
quiet but that which has been removed, and he has notthe right further to 
suspend payment. 

He has made no deposit, as athe by Art. 2537 of the Civil Code, to 
relieve him from the payment of interest. 

It is decreed that the judgment of the District Court be avoided and 
reversed. 

It is further decreed that the injunction granted in this case be dis- 
solved, and that the sheriff be authorized to enforce-the order of seizure 
and sale; that there be judgment against defendant on his claim for 
damages; that defendant pay the costs of the District Court, and that 
plaintiff pay the costs of this appeal. 
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Ourvier P. Nonmanp v. Exmime Barsin, Administratrix. 


An action was instituted against the administratrix of a deceased person who, during his lifetime had 
been the tutor of minor children, to make the succession liable for board of the minors: 

Held :—That the debt was not the debt of the tutor, but the debt of the minors ; that the action 
should have been brought against the tutor, and if no new tutor had been appointed, the plaintiff 
should have asked for the appointment of a tuéor ad Loc, to represent the minors in his suit. 


PPEAL from the District Court, Parish of Avoyelles, Cullom, J. 
I Waddill & Barbin, for appellant. Cullom & Thorpe, for appellee. 


The facts are stated in the opinion of the Court. 


Hyman, C.J. The minors, Celina, Emile, Adolph, and Camile Rebouché, 
became indebted for board to Mrs. Pierre Normand, during the time that 
Joseph P. Normand was their tutor. 

Joseph P. Normand died, and Mrs. Pierre Normand transferred her 
claim against said minors to plaintiff, who brought suit against Elmire 
Barbin as the administratrix of the succession of of Joseph P. Normand, 
deceased, to recover from her, as administratrix, the amount of the claim 
and interest. 

The District Judge rendered judgment against the administratrix for the 
claim, with interest, condemning her to pay ie. same in due course of 
administration of said succession. 

From this judgment she has appealed. _ 

It is clear that the claim sued on is owing by the minors alone, and that 
the succession of Joseph P. Normand is not liable to be sued for the debt 
of the minors. 

The action should have been brought against their tutor, or if no tutor 
had been appointed for them after the death of Joseph P. Normand, 
plaintiff should have asked that a tutor ad hoc be appointed for them, 
against whom plaintiff should have instituted his suit. See C. P. 115, 
116, 964. 

It is ordered, adjudged and decreed, that the judgment of the lower 
Court be reversed. 

It is further decreed, that there be judgment in favor of the defendant. 

It is further decreed that plaintiffs pay all the costs incurred in this 
suit. 
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Lovisa Moore v. Toomas Moore. 


A married woman cannot sue her husband for alimony, except incidentally in a principal demand, for 
separation from bed and board, or divorce. 


PPEAL from the District Court, Parish of Caddo, Weems, J. 
T. T. & A. D. Land, for appellant. Looney & Wells, for appellee. 


LaBavuve, J. This case was returnable at the last term of this Court, 
held at Natchitoches, and by consent of counsel on both sides was sub- 
mitted to us, to be finally disposed of at Opelousas or New Orleans. é 

This suit is brought by plaintiff against the defendant, her husband, for 
alimony.. After having alleged. her grounds of action, she prays that her 
said husband, Thomas Moore, bs condemned to pay her in quarterly pay- 
ments the sum of five thousand dollars, as alimony, so long as her said 
husband shall refuse to give her that support and protection which the 
law of his marriage contract imposes upon him, 

The defendant filed the following exception ; 

In this case now comes the defendant Thomas Moore, and presents 
that the petition in this cause presents no ground of action, in this: That 
the law does not give to a married woman alimony, except provisionally 
in same cause; that in this cause the plaintiff seeks not a separation or a 
divorce, nor does she ask the remedy of the Court to cause a return to the 
matrimonial domicil, etc. 
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This exception having been ruled to stand as a part of the answer, the 
defendant afterwards answered by pleading a general denial, ete. 

The Court, after hearing the testimony, gave judgment in favor of de- 
fendant, as in a case of nonsuit, and the plaintiff appealed. 

The defendant, in this Court, insists on his exception to the right of 
action. The general rule is that a wife has no right of action against her 
husband; but there are exceptions, which are indicated in Article 105 of 
the Code of Practice, where it is said: ‘‘ A married woman cannot sue her 
husband, as long as the marriage continues, except it be to obtain a sepa- 
ration from bed and board, or for the separation of property, or for the 
restitution and enjoyment of her paraphernal property, or in case she 
holds her property separate from him by marriage contract.” 

This article prohibits, in the strongest words, any action by the wife 
against her husband, except those enumerated in it. She cannoé sue. 

This article is found in chapter 5 of the Code, designating what persons 

_are entitled to bring actions. This very question was presented in the case 
of Bourdette v. Her Husband, page 41 of 18th An.; and we there decided 
that a married woman could not sue her husband for alimony, except in- 
cidentally in a principal demand, for separation from bed and board, or 
divorce. We have reconsidered the question, and are still of the same 
opinion. 

We are satisfied that the judgment rendered below is in accordance 
with law. 

Judgment affirmed, with costs. 





FERDINAND PeEcout v. JEAN AUGE. 


The lessee has the absolute right to remove improvements and additions made by him on the thing 
let, provided he leaves it in the state in which he received it. 

He is not obliged to take for them an equivalent in money; nor is the lessor bound to keep and pay for _ 
them. He may do this, when the additions have been made with lime and cement. 


PPEAL from the Sixth District Court of New Orleans, Dupilaniier, J. 
Albert & M. Voorhies and H. Saucier, for appellant. A. Derbes, for 


appellee. 


Iusuzy, J. This is a contest between Ferdinand Pécoul, the plaintiff in 
injunction, who is the owner of a building in New Orleans, and Jean 
Augé, the defendant, his lessee, as to the ownership of certain improve- 
ments and additions, claimed by Augé to have been made by him on the 
property leased, at the time he was the lessee of David Urquhart, who 
sold the building to Pécoul, from whom it was subsequently leased by 
Auge, 
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Without seeking to impugn the right that Augé might have had to re- 
move these improvements, had he continued to be the lessee of Urqu- 
hart, Pécoul contests the exercising of that right against him, because he 
purchased from Urquhart the building, with all the improvements, rights 
and appurtenances attached thereto, without any exception or reservation 
whatever ; and he contends that it was incumbent on Augé to have made 
him aware of any such right as he claims, before he purchased the build- 
ing, in order that provision might have been made respecting it, with his 
vendor; and, that failure of Augé so to do, and by his long silence and in- 
action, he is concluded and estopped from the exercise of any such 
right. 

This was the view of the matter taken by the J udge of the lower Court, 
who gave a judgment in favor of Pécoul, perpetuating the injunction 
sued out by him, and prohibiting Augé from removing the improvements 
claimed by him. 

It can hardly be questioned that Pécoul acquired by his sale from 
Urquhart no greater rights than Urquhart himself possessed. 

Nemo plus juris ad alium transferre potest quam ipse haberet; and that, 
as a general rule, no one can be divested of his property without his con- 
sent. Id quod nostrum est sine facto nostro ad alium non potest; and 
hence it becomes necessary for Pécoul to show how he became the owner 
of Augé’s improvements. 

If Urquhart has sold Pécoul property belonging to Augé, the vendee’s 
recourse is against his vendor. 

It is true that if Augé, being cognizant of the sale of the building to 
Pécoul (an innocent purchaser), stood by without asserting his claim to 
improvements and additions thereto, whilst the lessee of Urquhart, he 
would, upon every just and equitable principle, be precluded from claim- 
ing from Pécoul property, which he acquired from his vendor with the 
tacit consent and presumed acquiescence of Augé. Qui tacit consente 
videtur. 

There is no proof, however, that Augé was aware of the sale to Pécoul, 
before it was passed ; and the fact that the act of sale was an authentic 
one, carries with it no such presumption as his counsel pretends, that 
Augé must have been aware of its being executed. 

As to his subsequent silence, whilst continuing the lessee of the build- 
ing under Pécoul, that cannot affect him, unless that silence were con- 
tinued during the time for prescription, when applicable, and prescription 
is not relied on in this case. See McIntosh v. Smith, 2 An. 757. 

By Article 2697 C. C., the lessee has the absolute right to remove im- 
provements and additions made by him on the thing let, provided he 
leaves it in the state in which he received it. 

He is not obliged to take for them an equivalent in money; nor is the 
lessor bound to keep and pay for them. He may do this, when the addi- 
tions have been made with lime and cement. Augé is willing to receive 
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from Pécoul, in lieu of his improvements (which he proves to be hia), 
their value, which the evidence fixes at three hundred dollars. 

The plaintiff's counsel calls our attention to a bill of exceptions, ten- 
' dered by him and allowed on the trial of the case, to the ruling of the 
Court receiving evidence to prove facts too vague and without sufficient 
stipulation in the pleadings of Augé. The Court did not err in over- 
ruling the objections to this evidence, as it is very evident, from Pécoul’s 
letter to Augé, written before the suit was brought, and in evidence in the 
case, that he was fully aware before trial of the nature of Augé’s demand, 
and could not, therefore, be surprised. See the cases in 9 An. 119; 10 An. 
528, and 12 An. 795. 

It is therefore ordered, adjudged and decreed, that the judgment of the 
District Court be annulled, avoided and reversed, and that the injunction 
sued out by Pécoul be dissolved. It is further ordered that Jean Augé, 
the plaintiff in reconvention, be decreed to be the owner of the improve- 
ments and additions claimed by him on the building leased by him, and 
allowed to remove the same, unless Pécoul pay him therefor the sum of 
three hundred dollars. 

It is finally ordered, that Ferdinand Pécoul pay the costs in both 
Courts. 








L. Ouanyer v. T. B. Buancoarp, JR. 


Courts have no power to render a judgment payable in one kind of money only, when Congress has 
established different kinds of money, making them a legal tender for the pay t of all yed 
obligations. 





PPEAL from the Third District Court of New Orleans, Fellowes, J. 
A. L, Tissot, for appellant. J. Magne, for appellee. 


Hyman, ©. J. Plaintiff sued defendant to recover of him, as per con- 
tract, 1642.85 francs, or their equivalent in gold currency of the United 
States. 

Defendant, in answer, admitted that he was indebted to the plaintiff 
for 1642.85 francs, and that these francs corresponded (in money of the 
United States) to $305 57; but pleaded that he had tendered to the plain- 
tiff the said sum of $305 57, in Treasury notes. 

The judgment, signed by the District Judge, did not declare what 
amount defendant should pay plaintiff, and from this judgment defendant 
has appealed. - 

There is no proof that a tender, for the full amount owing to plaintiff, 
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was made, as alleged by defendant, and the question in controversy be- 
tween plaintiff and defendant is, whether defendant shall be condemned 
to pay plaintiff in gold currency of the United States. 

In the case of Sebastiana Galliano v. Leon Pierre & Co., 18 An. 16, this 
Court has decided that Courts have no power to render a judgment pay- 
able in one kind of money only, when Congress has established different 
kinds of money, making them a legal tender for the payment of all 
moneyed obligations. ‘ 

It is decreed that the judgment of the District Court be avoided and 
reversed. It is further decreed, that plaintiff recover of defendant 
1642.85 francs, or their admitted equivalent, to net three hundred and . 
five dollars and fifty-seven cents, and the costs of suit in both Courts. 








F. W: Coxeter v. Toe Succession or C. T. Asets. 





Admissions by a deceased person, proved by a witness who cannot be contradicted, much less convict- 
ed of perjury, are the weakest kinds of evidence, and scarcely worthy of any belief. 


PPEAL from the Second District Court of New Orleans, Hovwell, J. 
Cutler & Hawkins, for appellant. Budd & Lambert, for appellee. 


Iustzy, J. The plaintiff in this suit claims, from the succession of 
Charles T. Abels, three promissory notes described in his petition, and 
also the sum of two hundred and fifty dollars, all of which he avers repre- 
sents his half of the proceeds of the fixtures and good will of the Casino 
House, situate at the corner of Union and Carondelet streets. 

The notes had been, previous to the 24th January, 1861, in the plain- 
tiff’s possession, when, at the instance of the administratrix, he was 
ordered by the Court to deliver them to the clerk thereof. 

There is no evidence in the record, except that of the brother of the 
plaintiff, to prove his demand, and he makes the following statement in 
regard to it: 

He says: “I know it was agreed between Mr. Abelsand my brother, 
that whatever the house alluded to would bring, they would divide the 
proceeds thereof. The house was sold to Charles Bostier for three thou- 
sand five hundred dollars. It was paid in a check of two thousand dollars 
and three notes, payable in the Bank of America, each note for five hund- 

red dollars. The notes Abels gave me to deliver tomy brother. He gave 
them to me because they were part of the payment of the house. 
“I gave the notes to my brother. 

‘‘They are the sam2 three notes that my brother gave up, by order of 
58 
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this Court, to the administratrix.” 

In another examination, the same witness repeats substantially what 
he had previously said, with some additional remarks, to the effect that 
the notes were handed to him by Abels in the manner and with the 
request as to the disposal of them by meas before stated. That when 
the witness received the notes, his brother was absent from the city; but 
on his return, a week after he had received the notes, he handed them to 
him. 

He says that his brother and Mr. Abels were on very intimate terms for 
years. The plaintiff was doing a very fair business at that time. Mr. 
Abels was started in business first, by the plaintiff, on the corner of St. 
Charles and Conti streets. 

The witness knows that his brother was the lessee of the house. He 
identifies the three notes, A, B and C, as the same which were handed to 
him by Mr. Abels for his brother, who put them in his bank box, kept in 
the Bank of Louisiana. 

The evidence of this witness, and the fact that Casino House was leased 
to the plaintiff and not to Abels, that he was dispossessed of the notes by 
order of the Court, and that the administratrix now holds these notes as 
succession property, is the case presented by the plaintiff. 

The administratrix has not succeeded in gainsaying the witness, D. W. 
Coeler, and his evidence will therefore receive all the weight to which it 
is legally entitled. 

It must, however, be borne in mind that the plaintiff has no other evi- 
dence of his connection with Abels, than that furnished by his brother. 





This Court has ofien said, that admissions by a deceased person, | 


proved by a witness who cannot be contradicted, much less convicted of 
perjury, are the weakest kinds of evidence, and scarcely worthy of any 
belief. 

But if supported by other facts, such admissions may establish a claim. 

Now, it is shown as a fact to which the witness (Coeler) might properly 
testify, that previous to the death of Abels, and indeed, from the day of 
the passing of the sale from Abels to Bostier, his brother, the plaintiff, 
held these notes as the owner of them, and we have seen that his posses- 
sion of them was anterior to that of the administratrix. Had not the 
plaintiff been ordered by the Court to deliver up these notes, he would 
have occupied the position of defendant instead of plaintiff in a suit to 
test the ownership of them, and the onus of proof would then have 
devolved on the succession to show that the notes belonged to it. 

We cannot, therefore, consider the plaintiff as a suspicious suitor, set- 
ting up, for the first time, his claim to these notes. 

Had he never possessed the notes, and he was urging his claim to them 
only after Abels’s death, he would have derived but little benefit from the 
admissions or acknowledgment of Abels, as proved by his witness; but 
placing him in his proper attitude, and considering the other facts prop- 
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erly proved, we cannot but give credence to the statement made by the 
witness, Coeler, as to the admission of Abels, that the price of the prop- 
erty sold belonged jointly and equally to him and the plaintiff. 

Our attention has been called to the evidence of C. Bostier, in order to 
draw from it a different state of facts to those proved by Coeler; but after 
an attentive perusal of it, we cannot perceive any discrepancy between 
the two statements. 

We will merely modify the judgment rendered by the Court below. 

It is therefore ordered, adjudged and decreed, that the judgment of 
the District Court be so amended as to order that the sum of two hund- 
red and fifty dollars and interest be paid in due course of administration, 
and so amended that it be affirmed with costs, to be paid by the appellant. 


Howett, J., recused. 





Joun L. Macauty, Commissioner, v. Joux G. Roprnson. 


Where the holder of the stock of a private corporation, which stock had not been fully paid up, has 
his stock declared forfeited by the corporation on account of nonpayment of installments due: 

Held:—That the forfeiture of the stock dissolved the stockholder’s connection with the corporation, 
and he cannot be held liable by creditors of the corporation for the amount unpaid on such stock 
in proceedings in insolvency. 


PPEAL from the Fourth District Court of New Orleans, Price, J. 
Hewes & Eustis, for appellant. Mott & Fraser, for appellee. 


Lapavuve, J. The Mississippi Sound Company, now declared insol- 
vent, and represented by plaintiff as commissioner, was organized under 
the act approved March 14, 1855, as a private corporation; the defendant 
subscribed to forty shares of $50 each, making an aggregate sum of 
$2,000, on which he paid $600. Having failed to pay the balance of 
$1,400, the directors of said company, on the 12th October, 1857, resolved 
that his subscription to the company of forty shares, on which $600 had 
been paid, be declared forfeited according to the terms of the charter; 
and on the same day he was notified thereof. The company having for- 
feited its charter for insolvency, under section six of the act above quoted, 
the plaintiff was appointed commissioner to effect its liquidation, and 
now claims of the defendant the said balance due on his subscription; the 
answer is first a general denial. Defendant admits that he subscribed to 
forty shares of the Mississippi Sound Company, but pleads that he paid 
$600 to the said Mississippi Sound Company, and that after said payment 
he was notified that at a meeting of the directors of said company, held 
October, 1857, his subscription of forty shares was declared forfeited, 
according to the requirements of the charter, which said forfeiture of his 
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sai:l stucks before suit, operated his discharge and release. 

The District Court, after hearing the testimony, gave judgment for 
plaintiff against defendant for the balance claimed,. and the defendant 
took this appeal. 

This company was incorporated for the purpose of building and equip- 
ping steamboats for the transportation of freight and passengers on Lake 
Pontchartrain, Lake Burgne, Mississippi Sound, Mobile Bay, the Gulf of 
Mexico and the tributary waters thereof; its charter was framed and 
recorded as required by the act of March 14, 1855, and contains the fol- 
lowing dispositions: 

Article 10: When any installment for stock subscribed is not paid 
punctually when due, the directors may sue the subscriber for the amount 
or amounts due, or in their option, after giving him two wecks’ notice of 
the same, served personally on him or his legal agent, at any meeting of 
the directors, declare the same forfeited, as well as the amount he may 
have paid on his stock. 

On the 12th October, 1857, as stated above, the stock of the defendant 
was duly declared forfeited by the directors, and he duly notified thereof, 
as prescribed above. But the plaintiff contends that the company was 
insolvent at the time the said stock were forfeited, and that the directors 
could not release any of the stockholders to the detriment of the creditors. 

The evidence shows that the said company was very much in debt at 
the time of the said forfeiture of stock, but fails to inform us when the 
said company was forced into insolvency, as prescribed in section sixth 

of the act under which it was incorporated ; the plaintiff, however, 
admits, in his brief, that this insolvency was declared subsequent to the 
said forfeiture ; therefore, the charter of the company was in full force 
until declared forfeited, and the directors were in full power to act and 
-declare, on the 12th October, 1857, that the said stock of the defendant 
was forfeited. We are of opinion that the defendant, by this forfeiture, 
was no longer responsible as a stockholder, either to the company or to 
its creditors ; all relations between him and the company and the credit- 
ors had ceased. 

The law requires that the charter of this corporation shall be recorded 
in the office of the recorder of mortgages at the place selected for their 
domicil, and published in a newspaper at the domicil, once a week, at 
least thirty days. ; 

The object of this is to give notice to the world of the dispositions and 
stipulations contained in the charter, and to inform any one, desiring to 
deal with the company, of the obligations and responsibility of the stock- 
holders; the creditors have then constructive notice of the dispositions 
under which stockholders may forfeit their stock and be released; but the 
gravest and most important question, purely of law, is whether a stock- 
holder, notwithstanding the forfeiture of his stock and release, is yet 
bound to the creditors for the unpaid balance? The act referred to says: 
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. contracts or faults of such corporation, in any further sum than the 


unpaid balance due to the company on the shares owned by him. Now, 
does the defendant owe any balance to the company? No; he has been 
released. Does he own any share as stockholder? No; he has forfeited 
them. We conclude that the defendant s not bound in any manner. 

It is therefore ordered and decreed, that the judgment appealed from 
be annulled and avoided. It is further adjudged and decreed, that there 
be judgment for defendant, and that the plaintiff and appellee pay costs 
in both Courts. 





Micuaret CuastTrier v. THE Sun Murua Insurance Company or New 
ORLEANS. 


In order to entitle shippers to recover for alleged damage to merchandize, while on a voyage, it must 
satisfactor.ly appear that the damage occurred while the merchandize was in charge of the carrier 
and under his control, andthe result of his negligence or want of skill. 


PPEAL from the Sixth District Court of New Orleans, Howell, J. 
J. A. Maybin and Henry J. Leovy, for appellant. 


TatiarerRO, J. In April, 1857, the plaintiff shipped, by his agents in 
this city, from New Orleans to New York, on the ship Silas Holmes, 
three cases or boxes containing fine and costly merchandise, consisting 
of embroidery and laces, then recently imported from France. The 
defendants insured the goods to the amount of $22,000. The plaintiff 
alleges, that during the voyage the ship encountered stormy weather, 
which produced much leakage of the vessel, from which cause the goods 
insured were greatly damaged by sea water. That on the arrival of the 
ship at New York, the boxes were opened and the goods found wet and 
badly injured; that a survey and sale of the damaged goods was made in 
New York at public auction, under the authority of the Port Wardens, 
and that the sales amounted to $4,824 42. The plaintiff prays judgment 
for $14,365 29, the difference between the valuation of the goods, by J. 
A. Brands, a witness, and the amount realized by the auction sale. He 
also prays for interest and costs. 

The defendants specially deny that the goods were damaged during the 
voyage by any of the perils or risks insured against. They also specially 
deny that the goods were worth the sum stated in the policy of insurance, 





622 SUPREME COURT OF LOUISIANA. 


_" 


Clastrier v. The Sun Mutual Insurance Company of New Orleans. 





———_— 





and aver that the sum is. enormously excessive and fraudulent. They 
allege that the proceedings, prior to and attendant on the. alleged sale, 
were irregular, illegal and fraudulent. ’ 

The judgment of the Court below was in favor of the plaintiff, and 
was based upon the valuation made by Biddle and Brunemaire, at a cash 
estimate of $13,659 47. The judgment was for $8,835 08, with legal 
interest from May, 15th, 1857, and all costs of suit. 

Both parties have appealed. 

Several bills of exception appear in the record, but we do not deem 
their consideration important in the decision of this case. 

The testimony of numerous witnesses, the most of them residing in 
New York, was taken under commission, and the record is quite volumin- 
ous. It appears, by the evidence on the part of the plaintiff, that in the 
latter part of the month of March, 1857, M. Clastrier shipped the three 
cases of merchandise, which constitute the subject of this litigation, from 
New York to New Orleans, on the ships Black Warrior and Philadelphia, 
consigned to Messrs. A. Pepin & Co. of this city. That they were re- 
ceived and kept by them about two weeks. It being found that the 
market at that time in New Orleans was unfavorable for the sale of goods 
of that character, these cases were, by order of the plaintiff, reshipped to 
New York, by Messrs. A. Pepin & Co., on the Silas Holmes, as before 
stated, and the bill of lading forwarded to Messrs. VanWyck, Townsend 
& Warren, auctioneers of that city, for the purpose of having the goods 
sold at auction. 

It will be proper, first, to consider the evidence adduced by the parties 
in relation to the question, whether the goods were damaged while on 
board the Silas Holmes, and by any of the perils or risks insured 
against. 

It appears from the plaintiff's evidence that the goods in question were 
carefully put up in cartons or paper boxes, and these deposited in the 
three large wooden cases which were forwarded to New Orleans on the 
Black Warrior and the Philadelphia, in the latter part of March, 1857 ; 
that the goods at the time they were so packed away in these cases, were 
new, clean, fashionable and in good order; that the cases were put on 
board these vessels on a clear, dry day ; that they were received in New 
Orleans in good order, by Messrs. A. Pepin & Co., who placed them away 
carefully in their store, and who, afterwards, as before stated, returned 
them to New York on the Silas Holmes, putting them on board that ship 
in good order and free from any stains upon the boxes; that when the 
boxes or cases were opened in New York, the goods they contained were 
found to have been wet and much damaged by water. It also further ap- 
pears from the plaintiff’s testimony, that the Silas Holmes, during the voyage 
from New Orleans to New York, encountered continuous stormy weather, 
from the 25th April until the 2d May. This fact is shown by the protest 
made by the captain of the Holmes after the arrival of the vessel in New 
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York. In that protest it is set forth, that during the tempestuous weather — 
the vessel labored heavily, that the force of the storm caused her to «train 

and pitch violently, and to make more water than usual, and that the 

pumps were worked day and night. From these facts the plaintiff holds 

the inference to be clear, that the damage arose during the voyage from 

the leakage of the vessel during the storm. 

On the part of the defence, it is shown, by the testimony of the captain 
and mate of the Silas Holmes, that the three cases containing the plain- 
tiff’s goods were carefully stowed away near the stern of the vessel, under 
the cabin, and between decks, at the height of thirteen feet above the 
bottom or floor of the vessel, a deck or floor intervening between the 
cases and the bottom of the ship; that these cases remained in the place 
where they were put during the entire voyage; that'at no time during the 
storm was there a depth of more than eleven or twelve inches of water in 
the hold from leakage, and that the ship was pumped every two or four 
hours. They further state that the cases were delivered on the wharf 
about three days after the arrival of the vessel at New York, in good, fair 
condition, and that no objection was made by the drayman to receive 
them. The mate says the cases were delivered upon the wharf in the 
same good condition they were in when received on board ; that he saw 
no mark of damage upon them, and that, had there been any, he would 
have seer it, as he was on the wharf attending to the delivery of the 
freight. The testimony of the two officers as to the condition of the 
cases when they were delivered, is corroborated by the evidence of several 
other witnesses, particularly by Wright and Washburn, who swear that the 
cases were particularly noticed by them, and that they were dry, clean, 
free from stain and in good order. Wright produced the receipt of 
Acher, the drayman, showing the receipt of the cases in good order. 
Butler, the port warden, testifies to the good condition of the cases. 
Nelson,. a witness, states that a survey of the cargo of the Silas Holmes 
was taken, and that no report was made by the -inspector. Acher, the 
drayman, relied upon by plaintiff to show the bad condition of the cases 
when delivered, only says they were muddy in spots, th: t they had the 
appearance of being old and having been frequently handled and moved 
about. Several witnesses testified as to the condition and appearance of 
the goods after the cases had been opened at the auction store of Messrs. 
VanWyck, Townsend & Warren, in New York, and as to whether the 
damage was caused by fresh or salt water. Four witnesses state their be- 
lief, that the damage of the goods by water was not a thing of recent 
occurrence. One of the witnesses thought that several weeks had inter- 
vened; another, several months. Butler, the port warden, says, in his 
evidence, that after the first examination he told the parties that the 
goods had been a long time damaged, and that he had his doubts as to 
their having been damaged on the Silas Holmes on her voyage from New 
Orleans to New York ; that he was requested to give a salt-water certifi- 
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cate, but refused. He said there was no damage on the outside of the 
cases. Metcalf, a witness, says the cases were in good condition. He 
thought the damage the goods had sustained, was of long standing. He 
was not able to say whether or not the goods had been wet with salt 
water. Morris, another witness, says the cartons were much mildewed 
and rotten, and must have been wet along time. Rosey, a witness, says 
the damage was not caused by salt water. Brunemaire, a witness, says 
the damage was of recent occurrence, and caused by salt water. States 
that he applied some of the aiticles to his mouth, and discovered a salt- 
ish and bitter taste. The statements of Biddle, a witness, as to the kind 
of water by which the goods became wet, seem somewhat contradictory, 
and but little can be drawn from his evidence touching that point. 

It is shown on the part of the defence, that pecuniary inducements 
were held out to Butler, the port warden, in order to influence him to 
give a salt-water certificate, a thing which we have seen he refused to do. 
Butler states, in his testimony, that VanWyck, the auctioneer, proposed 
to him, that if he would give a salt-water certificate of damage on the 
goods, an arrangement could be made which would be to his individual 
advantage; that a very large amount of goods would be sold at auction, 
and out of which he might make something handsome; and that if he 
wanted a check for $500 or $1,000 it was at his service. VanWyck states, 
in his own testimony, that Mr. Brunemaire said, that if the port wardens 
would give a certificate that the goods were damaged by sea-water on the 
voyage of importation, he would give some money. Brunemaire, it ap- 
pears, was the personal friend of the plaintiff, and seems to have evinced 
an undue solicitude to promote his interest. 

We find nothing in the evidence showing the precise day or time the 
cases containing the goods were opened. They were put in the store of 
the autioneers, on the 8th May, and sold on the 15th of the same month. 
It is fair to suppose the goods were opened soon after they were received 
by the auctioneers, in order that they might be displayed before the day 
of sale, for the inspection of those inclined to purchase. 

Having briefly recapitulated the evidence of the parties touching the 
inquiry we set out with, we will now examine the character and force of 
that evidence. 

It is seen that the evidence on the part of the plaintiff is entirely infer- 
ential, a.species of proof which, to be conclusive, must logically flow from 
antecedent facts clearly established. The inference maintained by the 
plaintiff would have been much strengthened had he succeeded in show- 
ing, in addition to his other facts, that the cases containing the merchan- 
dise had reached New York in a wet and damaged condition, showing 
their recent contact with water. But in this he signally failed. The 
storm which the Silas Holmes encountered, terminated on the 2d May, 
and the vessel entered port two days afterwards. There would seem to 
be a strong probability that if during the storm the cases had been pene- 
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trated by a quantity of water, sufficient to produce the effects upon the 
cartons and goods within, which it is shown were produced, some exter- 
nal mark of leakage, dampness or stain would have been visible 
upon the sides or bottoms of the cases. But no such indication, was 
observed. The inference sought to be established by the plaintiff is met 
by positive evidence on the part of the defendants. They show, by the 
captain and mate of the vessel, that the cases containing the plaintiff's - 
goods were not at all damaged or effected by water during the voyage, 
and the reasons why they were not. The plaintiff points out, it is true, a 
difference of manner and tone in the testimony of the captain as a wit- 
ness, and the declarations sworn to in his protest, and on that account 
would impeach his credibility, as well as that of the mate. But we see 
no discrepancy in the facts stated, and do not deem the statements made 
in different forms materially incompatible. The testimony of the two 
officers as to the dry, clean and good condition of the boxes when deli- 
vered upon the wharf at New York, is abundantly sustained by other 
witnesses. 

It does not appear satisfactorily that the goods were damaged by sea 
water. One witness swears positively to a saltish, bitter taste perceived 
on applying some of the damaged articles to his mouth. Another witness 
swears that the damage did not proceed from sea water. The majority 
of the witnesses who were present at the examination of the goods, were 
unable to determine this question, but were clear in their convictions 
that a considerable space of time had elapsed since the occurrence of the 
injury. From the general tenor of the evidence, we think the presump- 
tion legitimate that the goods were not damaged on board the Silas 
Holmes; and this presumtion is made stronger by the efforts made by 
indirection, to use the mildest term, to obtain the greatly desired sea- 
water certificate. Upon the whole, we conclude that the evidence ad- 
duced on the part of the defence preponderates. Under this view of the 
essential inquiry in the controversy, an examination of the other points 
in the case would be nugatory. 

It is therefore ordered, adjudged and decreed, that the judgment of the 
District Court be annulled, avoided and reversed, that judgment be ren- 
dered in favor of the defendants, the plaintiff appellee paying costs in 
both Courts. 


Howe, J., recused. 
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Succession of Newland Holmes. 





Succession oF NewLanD Homes. 


When an appeal is granted, not on motion for appeal in open Court, but on petition of appeal, service 
of petition and citation of appeal must be made on the appellee. 4 


PPEAL from the Second District Court of New Orleans, Thomas, J. 
Fellows & Mills, for appellant. J. P. Horner, for appellee. 


Hyman, C. J. In this case Newland Holmes is an appellant from a 
judgment against him, in favor of James Murhway, who was the tutor of 
Holmes. 

Motion has been made to dismiss the appeal, because service of petition 
and citation of appeal was not made on the appellee, Murhway. 

The appeal was granted by the District Judge in chambers, on 
petition. 

When an appeal is granted, not on motion for appeal in open Court, 
but on petition of appeal, service of petition and citation of appe il must 
be made on the appellee. See Code of Practice, Arts. 582, 583, 584, and 


an Act of the Legislature, entitled ‘‘ An Act relative to appeals and no- — 


tices of judgments,” approved March 22d, 1843. 

No service of petition and citation of appeal has been made on the 
appellee, nor was there a prayer for service. 

Motion sustained. Let the appeal be dismissed. 





L. E. Peyroux v. Pierre Lacoste. 


The only inquiry for the Court, when an order of seizure and sale is appealed from, is, whether the 
Judge who issued had sufficient evidence before him to authorize his fiat. 
Without some authentic evidence of the interruption of prescription, no action via executiva can lay. 


PPEAL from the Third District Court of New Orleans, Fellowes, J. 
E. Bermudez, for appellant. JL. Caslera, for appellee. 


Insury. J. It was held, in the case of John W. Dodd v. Robt. A. Crain 
and another, 6 Rob. 58, that the only inquiry for this Court, ‘‘when an 
order of seizure and sale is appealed from, is, whether the Judge who is- 
sued had sufficient evidence before him to authorize his fiat,” and con- 
curring, as we do fully, with the opinion thus expressed in that case, we 
have only now to ascertain if the evidence submitted with the petition to 
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the Judge who granted the order of seizure and sale, was, in the present 
case, what the law required in a proceeding via executiva. 

Itis urged by the appellant that the note sued on was, at the time of 
and previous to the issuing of the order of seizure and sale, prima facie 
prescribed, and this is evident on an inspection of the note, which ma- 
tured on the 26th October, 1860, whilst suit was only instituted on the 
25th November, 1865, 

Without some authentic evidence of the interruption of prescription, 
which evidence is no where to be found in the record, no action via exe- 
cutiva can lay. The jurisprudence on this point is too firmly established 
to be questioned. See Splane v. Daniel, 11 Rob. 449; McMasiers v. Mather, 
4 An. 419; Union Bank of La. v. Dosson, 7 An. 548; Fowler v. Beatty, 10 
An. 275. 

It is needless to examine the objection urged by the appellant in regard 
to the want of internal re venue stamp on the note sued on. 

It is therefore ordered, adjudged and decreed, that the order of seizure 
and sale granted by the Judge & quo, be and the same is hereby rescinded, 
and the suit dismissed, without prejudice to any legal right or remedy 
that the plaintiff and appellee may have; the costs of both Courts to be 
paid by the plaintiff and appellee. 











Gueason & Cuarx v. R. B. Syxzs. 


Where, by the announced terms of a public sale, the purchaser has three days to remove the articles 
purchased, and the property is destroyed in the possession of the seller, before the expiration of the 
three days, the loss is the loss of the seller. 


PPEAL from the Fourth District Court of New Orleans, Price, J. 
C. Hunt and Hunt & Denegre, for appellant. 7. J. & A. @. Semmes, 
and R. K. Cutler, for appellees. 


Iustzy, J. The plaintiffs in this suit claim from the defendant the 
repetition of the price of ninety-four and a half bales of cotton, which 
they purchased from him at public auction, and for which they paid 
him. 

The cotton was destroyed by fire before it was counted or delivered to 
the plaintiffs, and the only question now to solve is, at whose risk was this 
cotton at the time of its destruction ? 

The Judge of the first instance was of the opinion, and decided, that 
the sale was not one in gross, but one by éale ; that it never became per- 
fect, and that the cotton remained at the risk of the seller. 

It is unnecessary to examine that ground, and the reasons thereupon 
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adduced by the Judge & quo; although the decree rendered by him in 
favor of the plaintiffs rested solely on those reasons, and on the applica- 
tion he made of Article 2433 C. C. 

We are satisfied that the loss of the cotton occurred before the expira- 
tion of the three clear days, which, by the announced condition of the 
public sale of the 23d of April, purchasers were allowed to remove it; 
during which whole delay it was to remain at the risk of the seller. 

It is true that, at the sale of the 23d April, this condition, before recited, 
was not announced totidem verbis ; but it was then and there distinctly 
declared by the seller, previous to any bid being made, that the lots of 
cotton then about to be offered, would he made on the same terms and 
conditions as had been stipulated and proclaimed at the first sale of cot- 
ton, on the 11th April; and this was the conditions of that sale. The evi- 
dence does not leave this doubtful. See Art. 1895 C. C. 

It is therefore ordered, adjudged and decreed, that the judgment of the 
District Court be affirmed, at the costs of the appellarts, 








Tae Strate or Louisiana, ex relatione Sotomon Loss, v. Toe JUDGE oF 
THE Firrse District Court or New OxLEANS. 


Where the District Court rendered a judgment making a rule asking the rescission of an order grant- 
ing an appeal absolute, and the party aggrieved prays an appeal to the Supreme Court from the 
judgment annulling the order allowing the appeal, the Supreme Court, on mandamus, will compel 
the District Judge to allow the appeal. 


PPEAL from the Fifth District Court of New Orleans, Leaumont, J. 
Leaumont, in propria persona. 


TatiaFekRO, J. The complainant avers that a judgment was.rendered 
against him, in the Fifth District Court of New Orleans, for the sum of 
fifteen hundred dollars, with interest and costs, at the suit of Louis Loeb; 
that, after the rendition of the judgment, he obtained from the Judge of 
the said District an order granting him a suspensive appeal; and that, on 
the 5th day of November, 1866, the transcript of appeal was filed in the 
office of the clerk of the Supreme Court. He avers that Louis Loeb ob- 
tained from the Court of the Fifth District a rule against complainant, to 
show cause why the order granting the suspensive appeal should not be 
rescinded; and that, upon the trial of the rule, it was made absolute, and 
the order of appeal annulled ; that he thereupon moved the Court for a 
suspensive appeal from the judgment rendered op the _ which motion 
was overruled and the appeal refused, 
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~The complainant seeks redress in this Court. 

On the day fixed by this Court for hearing the case, the Judge of the 
Fifth District Court filed his answer to the rule served upon him. He 
assigns various grounds, on which be avers the relator’s petition to this 
Court should be dismissed; but, in the opinion of this Court, the Judge 
has failed to give the reasons for his own action, complained of by the re- 
lator, as required by Article 842 of the Code of Practice. 

It is therefore ordered, that a peremptory mandamus issue to the Judge 
of the Fifth District Court of New Orleans, commanding him to grant 
the suspensive appeal prayed for from the judgment rendered on trial of 
the rule in this case. 





M. W. Franots v. Steamer Buack Hawk anp Owners. 


A judgment of default, taken while exceptions are filed and undetermined, is a nullity. 


PPEAL from the Fifth District Court of New Orleans, Leaumont, J. 
Charles E. Reynes and J. Ad. Rozier, for appellants. B. Eagan, for 
appellees. 


Instzy, J. This is an appeal taken by J. H. McKee, from a judgment 
rendered against him, as a solidary obligor. 

Judgment by default was entered against McKee, on the 30th Novem- 
ber, 1865, at which time an exception, filed by McKee and his co-defen- 
dant, was pending and undecided. 

. On the lst of December following, the exception was tried and main- 
tained, with leave to the plaintiff to amend his petition. 

On the 6th December, the judgment by default, entered on the 30th 
November, was confirmed, and this final judgment is complained of by 
the defendant as irregular and illegal. 

He cites, as authority for the position assumed by him, Rawle v. Skip- 
with, 8 N. 8. 119, in which this Court said there was error in the Court of 
the first instance, giving judgment by default whilst the exceptions were 
undisposed of ; and also Ballard et al. v. Lee’s Administrator, 14 La., where- 
in it was held by the Court, that ‘‘the first judgment by default having 
been taken while the defendant was not in Court, was illegal, and must be 
considered as a nullity. The second (default), confined expressly to the 
amended petition, is the only one which could be legally made final. 

It was only in this case now before us, after legal service of the origi- 
nal and supplemental petition, which was specially prayed for by the 


plaintiff himself, and which service was made on McKee op the 16} 
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November, 1865, that a judgment by default could have been legally enter- 
ed against him, and no judgment was ever taken after the last date men- 
tioned. It is clear, then, Upon reason and authority, that the default be- 
ing a nullity, no final judgment could be rendered upon it. 

It is therefore ordered, adjudged and decreed, that the judgment of the 
District Court be annulled, avoided and reversed, and that the case be 
remanded to the said Court, to be proceeded with according to law. 

It is further ordered, that the costs of appeal be paid by the plaintiff 
and appellee, 








West, Renspaw & Cammack v. Mrs. Louisa Cuew, Executrix, ete, 


A writ of attachment is not allowed by law in a case sounding in damages, where the damages arise 
from tort, and are not liquidated. 


= from the Sixth District Court of New Orleans, Duplaniier, J, 


Laxsavve, J. The plaintiffs claim of the defendant $954 57, as damages 
sustained by them, and caused by the wrongful and illegal acts of the de- 
ceased Robert Chew, herein represented by Mrs. Louisa Chew, as execu- 
trix, in certain proceedings. ; 

They aver that, by the said wrongful and illegal acts of the said Robert 
Chew, deceased, and Mrs. Louisa Chew, his executrix and heir, they have 
suffered large damages for false imprisonment and injuries inflicted by 
defendants and their agents; and that, in order to avoid imprisonment, as 
before stated, by Major-General Butler, and in order to recover their pro- 
perty illegally withheld from them, as above stated, by the said Mrs. 
Louisa Chew, executrix, and to establish their rights in and to the same, 
they have been compelled to employ counsel both in New Orleans and 
New York, and to pay them for their services ; that they paid Rozier 
$150, Harrington & Grieff $51 50, Durant & Horner $750; total, $951 50. 
That said fees were actually paid by petitioners, and were expenses caused 
by the wrongful acts of the said Robert and Mrs. Louisa Chew, as stated 
above. 

It being shown that the defendant resided permanently out of the State, 
and the plaintiffs taking the prescribed oath, and giving bond, as required 
in such cases, a writ of attachment issued. 

A rule was taken upon the plaintiffs to show cause why the attachment 
- herein granted should not be set aside, and the property released, on the 
grounds : 

That the affidavit and bond are not sufficient to warrant the issuance of 
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the writ, and that the case is one of alleged damages, in which the writ 
of attachment is not warranted in law. 

The Court made the rule absolute, and the plaintiffs appealed. 

We are of opinion that our learned brother below decided correctly. 
This is essentially an action in damages, alleged to have been sustained 
by the plaintiffs, and caused by the wrongful acts of the other party, and 
the writ of attachment improperly issued. Grimer v. Prendergast, 8 An. 
876. Prewit v. Carmicael, 2 An. 948. 12 An. 110. 

It is therefore ordered and decreed, that the judgment appealed from 
be affirmed, with costs. 


eal 











Grrr & Byrnes v. Boupousqure & Forrimr. 


Persons are often held partners, as to third persons, when, either expressly or by just implication, they 
are not to be deemed partners between themselves. 

If one lends his name as a partner, or suffers his name to be used in the business, he is responsible to 
third persons as a partner, for he may induce third persons to give that credit to the firm or estab- 
lishment which otherwise it would not receive, nor, perhaps, deserve. This doctrine is founded in 
the enlarged principles of natural law and justice. 


PPEAL from the Sixth District Courtof New Orleans, Duplantier, J. 
Horner & Benedict, for appellants. Buchanan & Gilmore and 
Bermudez, for appellees. 


Howett, J. Plaintiffs, having sold a bill of goods to the defendant 
Boudousquie, engaged in the grocery business in this city, brought suit 
against him and Arthur Fortier, as his silent partner. Judgment was ren- 
dered in the lower Court against the former, and in favor of the latter, 
from which plaintiffs appealed, as to Fortier. 

No contract of partnership between defendants is proven, but plaintiffs 
rely on circumstances, as shown by the evidence, to make Fortier liable 
in solido with his co-defendant, to wit : That he furnished the means for 
carrying on the business; that the goods were bought in the name of 
Boudousquie, and, when sold, the bills were generally made out in 
Fortier’s name; the license was taken out and the business conducted in 
his (Fortier’s) name ; that he notified certain customers ‘‘ not to pay any 
balance due the house of Arthur Fortier to any one but himself or his 
order;” and that he collected from one, and retained about $800, for which 
he gave a receipt in his own name. 

Fortier, examined as a general witness, says that he was not a partner ; 
that he simply intended to aid his nephew, who, not having taken an oath, 
could not obtain a license in his own name ; that the bills of goods sold 
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were made out in his (Fortier’s) name, because of this fact, and that he 








endeavored to secure the sums due by customers in order to get what he > 


had advanced, having become dissatisfied with Boudousquie’s manage- 
ment. He states, also, that Boudousquie, at one time, sent the witness 
Bezou to him tv effect ‘‘a settlement as a partner in the concern.” This 
witness (Bezou) says : 

**Tt was admitted in public report that Mr. Fortier was the partner of 
Mr. Boudousquie. * * * Mr. Fortier furnished the means to carry 
on the business.” 

Whatever may have been the intention of the parties, inter se, we think 
the facts make them liable as partners to third persons. The books in- 
form us that ‘‘ persons are often held partners, as to third persons, when 
either expressly or by just implication, they are not to be deemed partners 
between themselves.” If one lends his name asa partner, or suffers his 
name to be used in the business, he is responsible to third persons as a 
partner, for he may induce third persons to give that credit to the firm or 
establishment which otherwise it would not receive, nor, perhaps, de- 
serve. This doctrine is founded in the enlarged principles of natural law 
and justice. Story on Partnership, 2 36, 37, 48, 49, 53, 54, 64and 65. 3 
Kent, 3 43, pp. 31, 33. 4N. 8.127. 9 Johns. 489. 

Fortier is disclosed by the evidence as the principal party in the busi- 
ness, and it would be against public policy and natural justice to exempt 
him from the liabilities which attend his voluntary position. 

It is therefore ordered, that the judgment appealed from be avoided 
and reversed, and it is now ordered that plaintiffs recover of the defen- 
dant, Arthur Fortier, the sum of $810 86, with five per cent. interest 
from 11th Octobrr, 1865, and costs in both Courts. 





A. Marcuanp v. J. Core. 


Trade with the enemy during active hostilities is illegal, and parties engaged in such trade acquire no 
rights thereby that can be enforced in Courts of justice. 


PPEAL from the Sixth District Court of New Orleans, Duplantier, J. 
Durant & Horner, for apellant. Buchanan & Gilmore, for appellee. 


Howen, J. On 2d March, 1864, plaintiff (a resident of New Orleans) 
instituted suit in the Sixth District Court of New Orleans, against the de- 
fendant, as a resident of this city, on the following written instruments: 
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1. ‘$782. Ar Mr. Wa. Watts’, New Orueans, April 14, 1863. 
‘*T promise to pay on demand, to the order of Mr. Wells, seven hund- 
red and thirty-two dollars, for value received. 
(Signed) James Corus. 





(Endorsed) Wa. Wzu1s.” 


2. ‘*$50. Due William Wells or bearer, fifty dollars on demand. 
(Signed) James Coyue. 

(Endorsed) Wa. Wetts.” 

On the 18th April, 1864, the defendant filed an answer, admitting his 
signatures, and averring that said instruments are void in law, having 
been executed at Pontchatoula, in this State, then and now in the hostile 
possession of the enemies of the United States, and brought contrary to 
law within the jurisdiction of this Court; and, therefore, the payee or his: 
assignee, the plaintiff, has no cause of action upon the same, and cannot 
stand in judgment; and secondly, that said instruments have been changed 


‘since their execution, without his knowledge or consent. 


Judgment was rendered, by Hon. G. Duplantier, sustaining the de- 
fence, and plaintiff appealed. 

It is shown that the defendant resided in New Orleans, but left the city 
on the Ist October, 1862, and was absent until April, 1864, his family re- 
maining in the city. During this absence he executed said note and due » 
bill, at the residence of Wm. Wells, the payee, then in a district of coun- 
try in insurrection against the United States ; and plaintiff obtained pos- 
session of, and brought suit on them during the war. , 

Whatever may have been the nature and effect of the contracts between 
the maker and payee, upon which it is unnecessary to express an opinion, 
as the latter is not before us, we think plaintiff's acquisition of the notes,. 
under the circumstances, was in violation of the laws of Congress and 
proclamations of the President, prohibiting all commercial intercourse 
between the sections held by the respective hostile forces, and of the prin- 
ciples of the laws of nations, and that, therefore, he acquired no rightg 
that he could enforce in our Courts. Wells, the payee, residing in a h 
tile section, could not, at the time, have maintained an action on said’ 
notes in our Courts, and he could not assign such right to plaintiff, a 
resident of this city. 

It is therefore ordered, that the judgment appealed from be affirmed, 
with costs. . 
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D. W. Jones v. Murrny & Lewis, et. ala 


Where a suit was commenced on two promissory notes in the State of Kentucky, and a few days after 
a suit by attachment, on the same notes, was instituted in the Fifth District Court of New Orleans, 
and the suit in Kentucky carried to final judgment first, and a fi. fa. issued and returned nulla bona: 

Held ;—That the judgment thus obtained in Kentucky could be substituted by way of amendment, in 
supplemental petition, as the cause of action in the Courts of this State, in place of the notes, so as 
to maintain the attachment. ‘the opinion of the majority in Wright, Williams § Cv. v. J. J. B. White, 
M4 An. 583, sustained. 


PPEAL from the Fifth District Court of New Orleans, Lecumoné, J. 
Miles Taylor, for appellant. S. H. Torrey, for appellee. 


Howe, J. This case presents the same facts, pleadings and points 
of law, as the main action in the suit of Wright, Williams & Co. v. White, 
14 A. 583, and after mature deliberation, we are led to adopt the views 
expressed by the majority of the Court in that case. 

Plaintiff instituted two suits against defendants, in the State of Ken- 
tucky, where all the parties reside, on a note and bill of exchange, 
amounting to $12,301 05. 

A few weeks thereafter, and while said suits were pending, plaintiff 
brought this suit by attachment, in the Fifth District Court of New Or- 
leans on the same written instrument. 

Subsequently, he filed a supplemental petition, setting forth the facts, 
that since the institution of this action he had obtained judgments against 
the defendants in the Kentucky suits, and issued executions thereon, 
which were returned nulla bona, alleged that he is entitled in law to in- 
troduce the copies of the said judgments in this proceeding, to establish 
the indebtedness of the defendants to him, and prayed for judgment in 
the promises as prayed for in the original petition. 

To this supplemental petition, the defendants filed the exception, 
‘that the original cause of action, if any existed, has been merged in the 
judgments rendered in the State of Kentucky, and the proceedings there- 
in had, as shown by the supplemental petition and documents annexed: 

That this Court, by the said proceedings of plaintiff, has been divested 
of jurisdiction of the matters in controversy. 

Defendants plead res judicata, and prayed that the suit be dismissed. 

The Court below sustained the exception and dismissed the suit, and 
plaintiff appealed. 

As held in the case cited above, conceding that the notes sued on were 
merged in the Kentucky judgments, the debts are not extinguished nor 
the Court here divested of jurisdiction of the matters in controversy. 
The judgments established the debts to be due and owing from defend- 
ante to plaintiff, and, being in our jurisprudence the highest evidence of 
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the existence of these debts, can, upon proper allegations in an annexed 
_ petition duly served, be received as proof of the same debts declared on 
in the original petition. The cause of action is not changed, but merely 
the form of the evidence thereof. Plaintiff had the right to sue defend- 
ants on these allegations in Kentucky, and in this State at the same time, 
and as he could not issue execution here on the Kentucky judgments, 
they must avail as his proof that the obligations in controversy still exist 
on the part of defendants, and secure to him the benefits of the remedies 
in the suit pending here. The effect of the judgments rendered in Ken- 
tucky, is to fix the indebtedness of the defendants, and that effect is 
sought to be shown here in thé mode adopted. The error which we 
think defendants commit, is in confounding the evidences of an obliga- 
tion with the obligation itself. We are of opinion that there is no legal 
reason why these two judgments should not be substituted, by way of 
amendment, as the form in which the cause of action exists in place of 
the notes, for the purpose of maintaining the attachment suit. We can- 
not see that because plaintiff has strengthened his proof, he has weakened 
his rights. 
For these reasons, and those given in the case of Wright, Williams & 
Co. v. White, 14 A. 583, we conclude that plaintiff should recover. 

It is therefore ordered, adjudged and decreed, that the judgment of 
the District Court be avoided and reversed, and that plaintiff have judg- 
ment in solido against the defendants for $12,301 05, with legal interest 
| on $4,743 45, from Ist day of August, 1861, and on. $7,557 60, from Ist 
day of January, 1862, with costs and privilege on the property attached, 
Defendants to pay costs in both Courts. 

















Joun T, Moors 0, Henry Howanrp, 


The proprietor has a right to cancel, at pleasure, the bargain he has made, even in case the work has 
already commenced, by paying the undertaker the expense and labor already incurred, and such 
damages as the nature of the case may require. 

Where the proprietor has cancelled a contract made with an undertaker for the erection of a building, 
the Court will not award the undertaker the full amount he was to receive for the entire services ne- 
cessary to complete the building, but will award the amount of profit which he would make on the 
contract, if completed. 


PPEAL from the Fourth District Court of New Orleans, Theard, J. 
J. W. Hardie, for appellant. 7. S. McCay, for appellee. 


Tarsarerro, J. The plaintiff, in the year 1862, being about to build & 
dwelling house in New Orleans, employed the defendant, who is an archi- 
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‘tect, to draw plans and make specifications for the building he contem- 
plated, and also to superintend its erection ; and for these services he 
‘was to give the defendant, in compensation, five per cent. upon the cost 
of building. The defendant drew the plans and made the specifications. 
‘They were farnished the plaintiff, who placed them in the hands of T. 
K. Collins, the undertaker, who, under the superintendence of the de- 
fendant, commenced the work. In the meanwhile, the plaintiff advanced 

to the defendant the sum of five hundred dollars. After the work had 
been in progress about two months, and the brick walls raised high 
enough to receive the first tier of joists, and the window and door frames 
and the cornices of the main building were all cut out and in a state of 
advancement, the plaintiff, in view of the war then existing, and the 
untoward aspect of things presented, deemed it advisable to suspend tha 
work and to annul the building contract. This he clearly had a right to 
do under the provisions of Artiele 2736 of the Civil Code, which is in 
these words : 

‘‘The proprietor has a right to cancel, at pleasure, the bargain he has 
made, even in case the work has already commenced, by paying the un- 
‘dertaker the expense and labor already incurred, and such damages as 
the nature of the case may require.” 

The plaintiff contends that the defendant has been more than compen- 
sated for any damages he may have sustained from the stoppage of the 
‘work, and he sues defendant for the recovery of the plans and drawings 
‘for the intended edifice, which are under sequestration, and moreover 
tlaims the restitution of two hundred and fifty dollars, which he avers 
have been overpaid to the defendant. 

The defendant admits the contract between himself and the plaintiff in 
relation to the building, and that he received the five hundred dollars. 
He denies that the plaintiff has absolute ownership in the ‘“‘plan” sued 
for, and contends that the five hundred dollars received, were in part 
payment of the entire services he undertook to render, and notin full 
payment for any specific part of the same. He avers that plaintiff an- 
nulled his contract with him without legal cause or fault on defendant's 
part, and that by so doing, plaintiff became responsible to him for the 
loss of profits he was sujected to, and this by way of special damages. 
Defendant shows that the contemplated building, had it been completed, 
would have cost thirty thousand dollars, and that he would therefore 
have been entitled, under the contract, to fifteen hundred dollars which 
lie claims, and deducting from that sum the five hundred dollars he re- 
ceived, he claims from the plaintiff, in reconvention, one thousand 
dollars. 





The judgment of the Court below rejected the plaintiff's claim, and 
rendered a decree in favor of the defendant for one thousand dollars, with 
legal interest from judicial demand. 

_. The plaintiff appealed. 
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In the case of Forrest v. Caldwell, reported in 5th Annual p. 221, this 
Court commenting on Article 2786 of the Civil Code; said that the rule 
given by the Code is broad enough to cover the loss of profits. In that 
case the price agreed upon for certain work to be done was $675. The 
sum of $175 was allowed by the Court as the damages the plaintiff had 
sustained, and the judgment was predicated upon the testimony of a wit- 
ness who thought that the plaintiff might have cleared that much if he 
had been allowed to complete the work. In the case before us we have 
nothing shown as to the profits the defendant might have realized, had 
he continued his services until the completion of the building. The five 
per cent. on the cost of the building was the price to be paid for the 
entire services to be rendered; but we cannot consider that as the profit 
of which defendant was deprived. In awarding to the defendant the 
price of the entire services contemplated by the contract, we think th 
District Court was in error. . 

It is shown that the work done upon the building up to the time the 
contract was annulled cost $3,100. The maximum valuation of the plans 
and drawings is $250. For his services, five per cent. on $3,100 should 
be allowed, viz. $155. That, with $250, the value of the drawings, makes 
$405. 

We have no evidence before us upon which to estimate expenses or loss 
of profits, if any have occurred. Having advanced to the defendant 
$500, the plaintiff will be entitled to receive from the defendant the draw- 
ings and ninety-five dollars. 

It is therefore ordered, adjudged and decreed, that the judgment of 
the District Court be annulled, avoided and reversed, that the defend- 
ant’s claim in reconvention be rejected and disallowed. And it is further 
ordered, adjudged and decreed, that the plaintiff recover from defendant 
the sum of ninety-five dollars, and that the plans or drawings in contro- 
versy be, and the same are decreed to be the property of the plaintiff, 
and that they be delivered to him, the defendant paying costs in both 
Courts. 








Joun Crows, Receiver, v. F. J. Van Brsszr & Co. 


Where a merchant furnishes goods to a party, on the faith of the verbal promise of a third person to 
accept a bill of exchange for the amount, and, after the goods are delivered, refuses to accept in 
\ writing : 

Held :—That the party furnishing the goods can recover of the party who promised to accept, and the 
provisions of the Act of March 18, 1858, requiring written proof in certain cases, does not apply. 

Laws in derogation of the commercial Jaw are strictly construed, and without a clearer expression of 
the intention of the law-making power, that the statute of 1858 is intended to restrain the commer- 
cial law in the particular under consideration, we are not inclined to give the statute that 
interpretation. 


| we from the Second District Court of New Orleans, Morgan, J. 
Lacey & Upton, forappellant. A. Talbot and C. Roselius, for appellees. 


TatiaFerRo, J. The plaintiff, acting in the capacity of receiver of the as- 





638 SUPREME COURT OF LOUISIANA. 





Crowell v. Van Bibber & Co. 


sets of J. E. Matthews & Co., sues the defendants for $486 71, with interest 
thereon from the 4th January, 1860, alleging that this indebtedness arose 
from the promise of defendants made to J. E. Matthews & Co., in August, 
1859, that defendants would accept a bill to be drawn upon them in favor 
of said J. E. Matthews & Co., by oneGilmore, payable on the 1st January, 
1860, for the said sum of $486 71—the price of merchandise furnished by 
Matthews & Co. to said Gilmore, to whom they extended the credit upon 
the promise of defendants to accept a bill in favor of plaintiffs in pay- 
ment of the same. 

The plaintiffs aver that defendants, after the goods were furnished and 
the bill drawn, refused to accept it in violation of their express agreement. 

The defendants filed an answer containing a general denial and pray 
judgment in their favor, etc. 

Judgment was rendered in the Court below in favor of the plaintiff, 
and defendants have appealed. 

On the trial in the District Court, the plaintiff introduced a witness to 
prove the engagement of defendants to accept the bill, as set forth in the 
petition, and they excepted to the evidence on the ground that parol evi- 
dence is inadmissible to prove a promise to pay the debt of a third per- 
son. They made objection to the introduction of the bill or draft sued 
upon on the ground that they were not parties to the instrument. 
Against the introduction of the protest of the bill they excepted on the 
same ground, and also that it was inadmissible under the third section 
of the act of March 18th, 1858, entitled ‘‘An Act to require written proof 
in certain cases,” 

These objections were all overruled, and the defendants took bills of 
exception. 

The third section of the act of 1858, relied upon by defendants, is in 
these words: ‘‘That hereafter, parol evidence shall not be received to 
prove any promise to pay the debt of a third person, but that in all cases 
the promise to pay shall be proven by written evidence, signed by the 
party to be charged, or by his specially authorized agent, or attorney in 
fac’ ” 

It is not clear to our minds that the promise to accept the bill is 
strictly a promise to pay the debt of a third person within the scope and 
purpose of the act recited. This suit grows out of transactions between 
merchants, and which are strictly of a commercial character. By the 
commercial law a verbal promise to accept a bill to be drawn, is binding 
upon the person making it, if the person to whom it is made takes the bill 
on the credit of such promise. Bayley on Bills, p. 167. Chitty on Bills, 
p. 280, et. seq. ' 

The principal question arising here is, whether the statute of 1858 
limits or restrains, in this respect, the rules and provisions of the Law 
Merchant? It has been the settled policy of the Legislature of this State 
to keep its commercial jurisprudence in harmony with that of commer- 
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cial nations. Few instances, we apprehend, have occurred in our legisla- 
tion, of restrictions upon the mercantile law by statutory provisions, 
Laws in derogation of the commercial law are strictly construed, and 
without a clearer expression of the intention of the law-making power, 
that the statute of 1858 is intended to. restrain the commercial law in 
the particular under consideration, we are not inclined to give the 
statute that interpretation. 

It is therefore ordered, adjudged and decreed, that the judgment of 
the District Court be affirmed, with costs in both Courts. 








VoELKEL et als. o. VoELKEL et als. 


Where an appeal bond is not made in favor of the appellees or any obligee, the defect is fatal, and the 
appeal will be dismissed. 


PPEAL from the Second District Court of New Orleans, Morgan, J. 
James Brewer, for appellant. J. Q. Bradford, for appellee. 


Howe, J. A motion is made to dismiss the appeal in this case, on 
the ground that the appeal bond is not made in favor of the appellees or 
any obligee, and that the appellant, a married woman, is not authorized 
by her husband to apply for an appeal, or execute an appeal bond. 

We consider the first ground sufficient to sustain the motion. Article 
575 C. P. requires the bond to be in favor of the appellee. No obligees 
are named in the bond in this case, which appears to be executed by only 
one of the defendants ; and the law does not presume that all the other 
parties are appellees. Only those are parties to the appeal whose names 
are inserted in the bond, and it is immaterial-to inquire who filled up the 
blanks in the appeal bond. If by the clerk, he was the appellant’s agent, 
and the case is not within the Act of 1839. Robert vy. Ride, 11 A. 410. 2 
A. 452, 902. ; 


Let the rule be made absolute and the appeal dismissed, with costs, 
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Lyxnon & Wireman v. Ropert McRez. 


Where the Court is satisfied, from the evidence, that any of the redhibitory vices existed at the time 
of the sale, and they became apparent within a short time after the sale, the Court will annul the 
sale and decree a return of the price paid. 


PPEAL from the Second District Court of New Orleans, Morgan, J. 
Clarke & Bayne, for appellants. Hunton & Miller, for appellee. 


Laxpavve, J. The plaintiffs sue the defendant to annul the sale of a 
slave, and for the return of the price, $950, on the ground that said slave 
was affected with redhibitory vice—consumption. 

The Court below, after hearing the testimony, gave judgment for plain- 
tiffs,fand the defendant appealed. 

The slave was sold to the plaintiffs by the defendant, on the 24th De- 
cember, 1858, for $950. 

Henry Fisher (a witness) says: I knew the negro boy Frank. I saw 
the boy first on P. C. Bethel’s plantation, about the lst of January, 1859, 
I examined the boy Frank often, and attended him on the plantation, as 
overseer, in January, February and March, 1859. The boy came sick on 
the place, and grew worse during the time he remained. I am convinced 


‘he had consumption, for he spit blood nearly all the time he was there; he 


could scarcely breathe at times. 

Lewis Fisher, another witness, fully corroborates the above testimony, 

Dr. Gillman deposes that he saw and examined the boy, on the 10th and 
23d May, 1859, and examined him thoroughly at each of those dates, and 
found both lungs filled with tubercles and commencing to soften. I con- 
sidered him in the third stage—phthisis pulmonalis. He must have been 
sick with said disease some eight or ten months (at least eight months). 
I consider the disease incurable. 

Dr. R. Tussit deposes that he saw the boy Frank frequently, from the 
10th and 20th May, 1859, and that he examined said boy thoroughly, and 
believed he had been affected with consumption for several months prior 
to the ist January, 1859. He considered the disease incurable. The 
slave was kindly cared for while on Bethel’s plantation, and had medical 
treatment the whole time he was in Bethel’s possession. He further says, 
that he saw the boy Frank between the Ist and 10th of January, 1859, 
and frequently afterwards, up to the 23d May, 1859, and attended on 
him. 

Many witnesses, on the part of the defence, have testified that they 
knew the said boy well ; that he was healthy, robust, and showed no sign 
of consumption ; had no cough; no difficulty in breathing, about the time 
of the sale to plaintiff ; this is all negative testimony, going to show that 
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the boy had no consumption; but the testimony on the part of plaintiff is 
direct, positive and affirmative to the contrary. The boy had been lately 
brought in the State from Texas, and was sold on the 24th December, 
1858, in New Orleans. Henry Fisher was overseer on Bethel’s plantation, 
and he says the boy came there sick about the Ist of January, 1859, and 
he grew worse during the time he remained. This witness was convinced 
the boy had consumption, for he spit blood nearly all the time he was 
there. 

Louis Fisher, another witness, proved the same facts. The two doctors, 
Gillman and Tassit, examined the boy thoroughly, in May, and pro- 
nounced him consumptive. The boy was offered back to defendant, who 
refused to receive him. The boy died in July, 1859, of the disease of the 
lungs. . 

It is clear the boy had the consumption, and that it showed itself about 
the Ist of January, 1859, within fifteen days after the sale, and is pre- 
sumed to have existed on the day thereof. Act of 1834, p.7. ©. ©. Arts. 
2496, 2504. 

Judgment affirmed, at the cost of the appellant. 








Epwarp Conery v. Joun Houmes, Recorder of Mortgages, et als. 


An appellee in the Supreme Court cannot have the judgment altered in his favor, unless he files an 
answer asking such alteration, within the time prescribed by law. ‘ 

Where several mortgagees sued the purchasers of mortgaged premises, under an order of sale issued 
on a prior mortgage, to recover the balance over the amount required to satisfy the amount of the 
mortgage on which the sale was made : 

Held :—That the judgment of the District Court, ordering the money to be paid to the holder of the 
mortgage next to the first mortgage was correct 


PPEAL from the Second District Court of New Orleans, Thomas, J. 
G. L. Bright, for appellant. H. C. Miller and B. Eagan, for 
appellees. 


Hyman, C.J. P. Lafon obtained an order of seizure and sale, com- 
manding the sheriff to seize and sell certain lots in the city of New Orleans, 
to pay a debt owing by D. H. Jones to him. 

These lots were mortgaged by Jones to Lafon, to secure the payment 
of the debt. 

At the time the order was granted Jones was dead, and the proceedings 
were carried on against the executrix of his estate, Mrs. D. H. Jones. 

At the sale under the order, plaintiff bought the lots for $4,100 50, and 
paid this sum to the sheriff, 
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The sheriff paid Lafon’s claim, the taxes, and $309 20 to the attorney 
of the executrix. After these payments, there was a balance in the sheriff's 
hahds of $1,700, which he returned to plaintiff. 

Plaintiff instituted this suit, asking that the recorder be required to 
cancel the mortgages on the property bought by him, and averring that 
the sum he had in his possession was subject to the claims of the widow 
of the deceased Jones, and other mortgage creditors. 

These creditors had mortgages which were subsequent to the mortgage 
of Lafon, the seizing creditor. 

These mortgage creditors answered, each claiming the sum in the pos- 
session of plaintiff. The widow, the executrix, also answered, and asked 
that the sum be paid to her, to be by her distributed to the creditors of 
the deceased Jones. 

The District Judge rendered judgment, decreeing that plaintiff pay L. 
J. Webster, one of the mortgage creditors, the sum in his hands, $1,700 ; 
that, for this amount, Webster had a mortgage on the lots bought by 
plaintiff, and that, on the payment of this sum to Webster, the plaintiff 
was to be discharged from liability to the mortgage creditors of Jones, 
and the mortgages made by Jones in their favor to be cancelled and 
erased from the records of the Recorder of Mortgages. 

From this judgment Elizabeth Plunket, one of the mortgage creditors, 
has alone appealed. 

The judgment cannot be altered in favor of any of the appellees, as they 
have not filed answers in this Court, within the time prescribed by law, 
asking the reversal of the judgment because of its being prejudicial to 
them. C. P. 888, 889, 890. 

The appellant does not contend, in the brief filed by him, that Webster 
had not a mortgage on the lots, which was prior to and inscribed before 
hers, or that he should not be paid in preference to her; but she claims 
that the amount due to him does not equal the sum in plaintiff's hands, 
and that, therefore, the judgment of the lower Court is erroneous in al- 
lowing him to be paid more than is owing him, to net the amount in 
- plaintiffs hands. 

M. B. Pierce obtained judgment in the District Court against D. H. 
Jones. 

Jones took a suspensive appeal from the judgment, and Webster was 
his security on the appeal bond. 

To indemnify Webster for his liability as security on this bond, Jones 
specially mortgaged to him the lots bought by plaintiff. 

The judgment appealed from was affirmed, and Webster was bound as 
security on the appeal bond to pay the judgment. 

The judgment was for more than $1,900, and Webster compromised his 
indebtedness as security by paying $1,600, and the costs, amounting to 
$143 05 
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The amount paid by Webster, asthe security of Jones, exceeded the 
sum in the hands of plaintiff. 

It is decreed that the judgment of the District Court be affirmed, and 
that appellant pay the costs of appeal. 











Jenne B. Houproox, Wife of A. M. Horsroox, v. Her Huspanp. 


Where a wife sues her husband for alimony, alleging that he refuses to provide for her support, and, 
before the trial of the cause, the husband and wife are reconciled, and he is living with her and pro 
vides a suitable maintenance for her : 

Held :—That the husband may plead such reconciliation and compliance with his obligations at the 
trial, as a peremptory exception, and, if sustained, it is the duty of the Court to dismiss the action. 


PPEAL from the Fourth District Court of New Orleans, Theard, J. 
J. Ad. Roa&er, for appellant. P. H. Morgan and Whitaker, Fellowes 
& Mills, for appellee. 


Howett, J. Plaintiff alleges that her husband, who is a wealthy man, 
abandoned her on 9th April, 1865, has since been living in concubinage 
with another woman, and, ignoring all of his obligations as a husband, 
has refused to provide for her support or receive her into a common 
dwelling, and prayed that he be ordered to receive her ‘‘ under a roof, 
where her dignity as a woman and a wife will not be disgraced by the 
contamination of his concubine, and to receive her and furnish her what- 
ever is required for her conveniences of life, in proportion to his 
means and condition in life; or, in default thereof, that he 
be condemned to provide for her maintenance and support during her 
natural life, at the rate of one thousand dollars per month, and that he 
be condemned to pay her, during her natural life, the said sum of one 
thousand dollars per month in advance, commencing from the 9th day of 
April, 1865, as alimony, due her and payable each and every month, in 
future in advance.” 

The defendant answered by a general denial, and certain special de- 
fences, which it is unnecessary to state. He also set up a reconventional 
demand for a divorce, which was, on his motion, dismissed. 

On the day fixed for the trial of the cause, the defendant filed, what he 
termed, a ‘‘ peremptory exception to any further proceeding being had 
in this case, because the plaintiff is now living as his wife with him, and 
the cause of action, if any there was, has become extinguished, and prays 
that this suit be dismissed; which was tried separately from the merits, to 
which the plaintiff objected, and, as shown by a bill of exceptions, asked 
leave to proceed with plaintiff’s evidence regularly on the merits. The 
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Court ruled ‘‘ that, from the fact that the plea was a bar, if maintained 
by evidence, it would be an extinguishment of the action of plaintiff.” 
Upon hearing evidence on this exception, judgment was rendered dis- 
miasing the suit, and plaintiff appealed. 

The question presented is one of practice, and is this : 

- Did the Court err in ruling the plaintiff to a trial of the exception, se- 
parate from the merits ; or, should the plaintiff have been allowed to in- ; 
troduce evidence in support of the allegations of her petition, before the 
defendant could be permitted to prove the fact set up in the exception as 
a bar to the action ? 

The exception, fairly construed, means this : Admitting the allegations 
of the petition, the plaintiff, by consenting to live with the defendant as 
his wife, has extinguished her cause of action, and, in our opinion, the 
defendant can insist upon the trial and decision of his exception before a 
trial on the merits, as, if sustained by evidence, it would dismiss the suit, 
there being nothing left for the Court to adjudge between the parties. 
The object of plaintiff's suit is to compel the defendant to receive and 
support her as his wife, and, in default of his doing so, to condemn him 
to support her elsewhere. If, before the trial of the suit, the defendant 
complies with the demand made upon him as a husband, he has a right 
to show the fact, and put an end to such litigation, if the wife could be 
considered as wishing a trial on the merits, under such circumstances. 
There is no exception to plaintiff’s right to institute such an action as 
this. 8 

The evidence satisfied the District Judge that the defendant had com- 
plied with plaintiff's demand, and that the parties were living together as 
husband and wife, and we see no reason to disturb his judgment. 

Judgment affirmed. 
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Succession of GrorcE W. PARKER. 


Where the District Court, misapprehending the law, did not fix the amount of the bond at the time 
of granting the order of appeal, but fixed the amount of the bond a month afterwards, at which time 
the bond was filed, the appellant is not blamable, and should not lose the benefit of his appeal. 

The expressions of Article 575 C. P. simply imply that the judgment, to necessitate such a bond of 
appeal, must be one in which the appellant has been compelled to pay, and is not applicable where 
the applicant has been compelled to pay nothing. Accordingly, a bond for costs only is sufficient 

; for a suspensive appeal, where the fund to be divided was in the hands of the Court. | 

The fixing of the amount of the bond by the Court, one month after the granting of the appeal, was 
an irregularity, and in conflict with Article 575 C. P., which requires that the amount of the bond 
shall be fixed when the appeal is allowed ; but it isa defect in the order of appeal, and, as was said 
by this Court, in the case of Dunn v. Chaffe, 10 An. 493, a defect in an order of appeal is an irregularity 
against which the appellant is protected by the Act of 1939, § 19, No. 53, re-enacted in 1864, No. 82, 
section 16. 


PPEAL from the Second District Court of New Orleans, T’homas, J. 
P. H. Morgan and J. H. New, for appellant. C. Dufour and 
Phillips & Levy, for appellee. 
~ 
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Instzy, J. The appellee moves to dismiss the appeal in this case, on 
two grounds : 

1. That the appeal bond was not executed within the time allowed by 
law. 

2. That the bond is insufficient in amount. 

These grounds will be examined together. 

On the first May, 1866, a suspensive appeal was granted in open Court, 
returnable to this Court on the first Monday of November following, but 
the amount of the bond to be furnished was left blank in the order of 
appeal. 

No bond was furnished until the Ist day of June, 1866, and then only 
one for two hundred dollars ;the Court below having, on that day, de- 
creed that the one hundred and three shares of the capital stock of the 
Polk County Copper Company, which was matter in controversy 
(valued, by report of experts, at $5,225), being deposited in Court 
to await the final result of the suit, the bond of two hundred dollars 
then filed, sufficed to make the appeal suspensive. 

As the judgment appealed from was not, in the language of Article 575 
of the Code of Practice, for a specific sum of money, a bond for costs only 
is sufficient to suspend execution. The following Article, 576, cited by 
the appellee, refers to the estimative value of a movable of a perishable 
nature, as the basis of the amount of surety in a suspensive appeal bond. 
In the case of Blanchin v. The Steamer Fashion, 10 An. 345, the Court 
said : 

‘‘The expressions of this Article (575 C. P.) simply imply that the 
judgment, to necessitate such a bond of appeal, must be one in which the 
appellant has been compelled to pay, and do not seem applicable where 
the applicant has been compelled to pay nothing.” Accordingly, a bond 
for costs only was held to be sufficient for a suspensive appeal, where the 
fund to be divided was in the hands of the Court. 

The fixing of the amount of the bond by the Court, one month after 
the granting of the appeal, was an irregularity, and in conflict with Art. 
575 C. P., which requires that the amount of the bond shall be fixed 
when the appeal is allowed ; but it is a defect in the order of appeal, and, 
as was said by this Court, in the case of Dunn v. Chaffe, 10 An. 493, a de- 
fect in an order of appeal is an irregularity against which the appellant 
is protected by the Act of 1839, 319, No. 53, re-enacted in 1864, No. 82, 
2 16. 

If the amount of the bond of appeal in this case could have been ascer- 
tained in the mode suggested by Article 575 C. P., that is, if the judg- 
ment had been for a specific sum of money, or for a,perishable mov- 
able, as contemplated by Article 576 C. P., the circumstance that the 
amount was not stated in the order of appeal, would have afforded no ex- 
cuse to the appellant for not filing it within the legal delay, so as to stay 
the execution of the judgment; but, a bond for costs only, must neces- 
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sarily be fixed by the Judge ; and as he, misapprehending the requirement 
of Article 575 C. P., did not fix the amount of the bond ($200) on the 1st 
May, when he granted the order of appeal, but on the 1st June, on which 
day it was filed, the appellant is not blamable, and should not lose the 
benefit of his appeal. 

It is therefore ordered, that the motion to dismiss the appeal be 
overruled. 





T. B. Geseti v. W. A. Hammon & G. H. Scort. 


Where a party asks damages on the ground of being deprived of the realization of expected profits, 
the contemplated gains and profit must be proved, to be absolute and certain. 


PPEAL from the Sixth District Court of New Orleans, Howell, J. 
Hamilton & Scott, for appellants. Cutler & Thomas, and George 8. 


Lacey, for appellee. 


TararerRo, J. The plaintiff, living in the Parish of St. John the Bap- 
tist, contracted to furnish the defendants, who are dealers in lumber, one 
hundred thousand cypress barrel staves, to be delivered on the bank of 
the Mississippi River, for the consideration of fourteen dollars per thous- 
and, to be paid for when delivered. A lot of staves, less than half the 
number contracted for, was delivered according to the agreement. At 
the time the staves were received, some altercation arose about their 
number, aud after they were removed to New Orleans by defendants, 
plaintiff brought this suit, averring that the number of staves received by 
defendants was forty-three thousand five hundred and ten, which, at the 
price agreed upon, after deducting one hundred and fifty dollars, ad- 
vanced to the plaintiff by defendants, left a balance of four hundred and 
fifty-nine dollars and fourteen cents, for which he prays judgment. After 
trial had in the District Court, a judgment was rendered for plaintiff for 
the sum of four hundred and thirty-eight dollars, with legal interest from 
judicial demand, with privilege on the staves sequestered. 

The defendants have appealed. 

The defence is, that plaintiff refused and utterly failed to fulfill his 
contract, which required the delivery of one hundred thousand staves. 
They admit they received forty-two thousand, and aver that, as they were 
making a profit of ten dollars per thousand in the sale of the staves, they 
have sustained a consequent loss of five hundred and eighty dollars, from 
not receiving the other portion of the staves, viz: fifty-eight thousand. 
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They plead this sum in reconvention, and pray judgment against the 
plaintiff for one hundred and forty-two dollars. They show that staves 
were worth in New Orleans, at the time of this contract, from twenty- 
three to twenty-four dollars per thousand, by the retail, and that the cost 
of transportation from the Parish of St. John the Baptist to New Orleans, 
was three dollars per thousand. : 

To be deprived of the prospect of gain can hardly be said to be positive 
loss. The realization of the expected profit was to be a thing of the 
future; its consummation might never have taken place. The contem- 
plated gain was contingent, and not a thing absolute and certain. A fall 
in the price of the article might have happened before the purchasers 
could have disposed of the quantity of it contracted for. Many events 
might have occurred to lessen their profits, and even to produce loss, 
Where facts are shown that leave no reasonable doubt that one of the 
parties to a contract has really suffered loss and injury, resulting from the 
failure of the other to comply with his part of the obligation, the probable 
profit or gain, which the injured party would have derived from the con- 
tract, would be a fair measure of the damages sustained. But where, as 
in the present case, no reasonable grounds are shown that a real injury 
has been suffered, we think that damages should not be allowed. 

Upon the defendants’ own showing, the plaintiff's failure to fulfill his 
engagement, so far from being a cause of injury or loss to them, would 
be an advantage; for it would enable them to pay for the staves they did 
receive, by estimating an imaginary loss upon those they did noi receive, 
and to obtain from the plaintiff, besides, the sum of one hundred and 
forty-two dollars. Nemo debet se locupleturi damno alterius. 

It is shown by the evidence that Scott, one of the defendants, offered 
to pay for the staves that were delivered, at the time he received them, 
taking the number at his own count, and proposing to re-count them 
when he reached New Orleans, and to pay for any excess there might be 
over his first estimate. This proposition was, in substance, again made 
by him, after the staves were brought to New Orleans, and after he was 
informed by plaintiff of his inability to furnish the full number he had 
contracted for. From these and other facts appearing in the record, the 
interpretation given to the contract by the District Judge, seems to us to 
be the proper one, namely, that the staves were to be paid for as they 
were delivered. 

It is therefore ordered, adjudged and decreed, that the judgment of the 


‘District Court be affirmed, with costs in both Courts, 


HoweEt, J., recused, 
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Hoose & Victor v L. S. Rossrs et als. 


The acts and declarations of a vendor shortly before and after a sale, though out of the presence of 
the vendee, acknowledging and showing its simulation, are admissible against the latter to prove 
fraud in the vendor; but such evidence is insufficient in itself to establish fraud in the vendee. 2 
A. 490. 3N.8.22. 2N.8. 13. 

Suspicion is thrown on the transactions, but title to real property would be rendered too insecure if 
such evidence were allowed to invalidate authentic acts of sale, particularly where the record shows 
that better and more direct evidence could be adduced. 


PPEAL from the Sixth District Court of New Orleans, Duplaniier, J, 
Geo. S. Lacey, for appellant. H. B, Eggleston, for appellees. 


Howett, J. Onthe 23d day of November, 1864, the plaintiffs, resi- 
dents of New York, instituted this suit by attachment in the Sixth Dis- 
trict Court of New Orleans, on a judgment for $2,035 99, bearing seven 
per cent. interest, rendered by the Supreme Court of New York, on the 
5th day of October, 1852, against Hiram Huston, Louis 8. Robbins (one 
of the defendants, herein) and George L. Haskell; and alleging that said 
Louis 8. Robbins, a resident of New York, is the real owner of a certain 
house and lot in New Orleans, which he purchased on 17th of August, 
1859, from A. P. Cleveland, but caused the title to be put in the name of 
his brother, Matthew P. Robbins, of New York; and subsequently, to wit: 
on the 31st January, 1861, transferred by the latter to Clara Augusta, wife 
of said Louis 8. Robbins, and by her, on 6th February, 1863, to Wm. W. 
Keith, of Boston, Massachusetts (the two acts recorded here on 19th 
March, 1863), without consideration in each case, for the purpose of con- 
cealing it from his creditors ; prayed that said property be attached ; the 

said Clara Augusta Robbins and Wm. W. Keith be made parties; judg- 
ment be rendered against the said L. 8. Robbins for the sum claimed; the 
sale from Cleveland to M. P. Robbins be decreed to have been made for 
the sole use and benefit of L. S. Robbins ; the transfers from M. P. to 
Clara A. Robbins, and from the latter to W. W. Keith, be declared fraud- 
ulent and simulated, and said property adjudged to belong to Louis 8. 
Robbins, and liable for his debts; and that plaintiffs have a privilege there- 
on for their claim and costs. 


On the 7th day of January, 1865, the defendants appeared by counsel, 
excepted to the jurisdiction of the Court, because no property belonging 
to L. S. Robbins had been attached, and to the suit, because no action 
will lie against Keith, the owner, until after judgment has been obtained 
against L. 8. Robbins; and answered, in case the exceptions be overruled, 
by a general Genial; specially denied the allegations of fraud and simula- 
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tion, and pleaded the prescription of ten years and less. They subse- 
quently pleaded the prescription of one year to the action to annul the 
sale of the property attached. Judgment was rendered sustaining the 
prescription of ten years, and plaintiffs appealed. 

The first question is raised by the exceptions, and is, whether or not 
the defendants are legally brought into Court. They contend that no 
property belonging to plaintiffs’ debtor has been attached, and having no 
right of action against the real owner, the Court is without jurisdiction of 
the cause. This necessarily involves an inquiry into the title to the pro- 
perty which gave jurisdiction to the Court & quo, and upon which plaintiffs 
claim relief, and may strictly be a point appertaining to the merits ; but, 
if it should be found that the property does not belong to the debtor, it 
would be unnecessary to inquire into the other questions involved, and 
defendants, under their pleadings, cannot be held to be properly before 
the Court—their appearance being conditioned on the overruling of their 
exception. 

It may be assumed that the evidence, to which no bill of exception was 
taken, shows that the sale from Cleveland to Matthew P. Robbins was 
actually for the benefit of Louis 8. Robbins, and that the transfer from 
M. P. to Clara Augusta, the wife of Louis S., was without consideration, 
and therefore the property, as it stood in the name of Clara, really be- 
longed to her husband, Louis 8. Robbins. But we are not prepared to 
say, from the evidence in the record, that the sale to Keith is a 
simulation, 

The deed is in authentic form, duly recorded, and it contains the usual 
clauses, including the acknowledgment of the payment and receipt of the 
price, and Keith has presented his tax receipts and policies of insurance 
in his own name. By our law he was vested, by the act of sale, with full 
ownership and possession. The only evidence adduced to destroy this 
presumption of law and invalidate the sale, is hearsay, and consists solely 
of the statements of Louis S. to M. P. Robbins, out of the presence of, 
and not shown to be known to Keith. 

M. P. Robbins says, that, in January, 1861, Louis 8. expressed the 
fear that his creditors might discover that the property was merely 
covered by witness’s name, and caused the latter to convey it to his 
(Louis’s) wife, who he said would deed it to W. W. Keith of Boston, his 
brother-in-law, and his creditors would not be able to trace it; that he 
(M. P. Robbins) was not present, in February, 1863, when Clara Augusta 
conveyed it to Keith; but Louis 8. showed him the deed after it was 
filled up, and said he did not believe his creditors would keep track of it. 
He also says that he knows that Louis always claimed it as his, and re- 
ceived the income from it down to the summer of 1864; but he derived 
his knowledge from Louis only, and does not, in any manner, connect 
Keith with it. 
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The acts and declarations of a vendor shortly before and after a sale, 
though out of the presence ‘of the vendee, acknowledging and showing 
its simulation, are admissible against the latter to prove fraud in the ven- 
dor ; but such evidence is insufficient in itself to establish fraud in the 
vendee. 2A. 480. 3N. 8S. 22. 2N. 5S. 13. 

Suspicion is thrown on the transactions, but title to real property 
would be rendered too insecure if such evidence were allowed to invali- 
date authentic acts of sale, particularly where, as in this case, the record 
shows that better and more direct evidence could be adduced. 

We are unable to declare Keith’s title a simulation, and must therefore 
conclude that the defendants are not brought into Court by the writ of 
attachment. 

It is therefore ordered that the judgment appealed from be affirmed, so 
far as it dismisses plaintiff’s suit, with costs. 











R. H. Bayuey, Curator, ». Toomas McKniaut. 


The Court will not entertain a motion to dismiss an appeal from anorder of seizure and sale, because 
there is no assignment of error, bill of exceptions, or statement of facts in the record. 


PPEAL from the Third District Court of New Orleans, Fellowes, J. 
Roselius & Philipps, for appellant. Field & Shackleford, for appellee. 


Instzy, J. Wecannot entertain the appellee’s motion to dismiss the 
appeal, taken from an order of seizure and sale, for the reasons stated in 
the motion, viz: that there is no assignment of errors, no statement of 
facts nor bill of exceptions, and as the proceeding was carried on via exe- 
cutiva, there is no testimony in the record, except that taken to show the 
sufficiency of the appeal bond. 

The case of Kernionv. Hawes, 17 An. 36, cited in support of the motion, 
is not applicable to this case; as in the former, by the certificate of the 
clerk, the record did not contain all the evidence, whilst in the present 
one, the certificate is complete. See 886, 897, C. P. 

It is therefore ordered, that the motion to dismiss the appeal be 
overruled. 
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Mricuart Dauton v. Mrs. Wrwow Exizaseru Viasco anp G. WEBER. 


An appeal must be dismissed on motion where the transcript of the record was not filed on the return 
day, or within three judicial days thereafter. 


PPEAL from the Sixth District Court of New Orleans, Howell, J. 
J. M. Davidsonand T. W. Collins, for appellant. Roselius & Philipps, 
for appellee. 


Hyman, C.J. An appeal was granted to defendants from the judgment 
rendered in this case against them, returnable on the last Monday of 
February, 1863, and the transcript of appeal was filed in this Court on 
the 24th day of February, 1866. 

Plaintiff has filed a motion to dismiss the appeal, on the ground that 
the transcript of appeal was not filed in this Court on the oe fixed for 
its return, nor within three judicial days thereafter. 

Let the motion be sustained, and let the appeal be dismissed. 





W. A. Exmore vc. W. L. Ropsrnson anp A. R, Montcomery. 


Defendants pleaded part payment and prescription of three years, to the demandin a suit against 
a lessoe and surety on a lease, for the rent due : 

Held :—That the defences are inconsistent ; that the plea of part payment isan acknowledgment that 
the debt is due, and interrupted prescription. 

The surety on a lease is not discharged by the negligence of the lessor in enforcing the rent; in al! 
cases of negligence or refusal of the creditor to act, the surety’s remedy is indicated and pointed out 
in Article 3026 C. C. 

Where the surety on a lease fails to plead discussion, to point out the property of the debtor, and w 
advance a sufficient sum to have the discussion effected, as required by Articles 3015, 3016 U. C., he 
becomes absolutely bound in solido for the debt, and has Jost all the privileges granted by law to 
simple sureties. 


PPEAL from the Fourth District Court of New Orleans, Theard, J. 
Buchanan & Gilmore, for appellant. W. W. King, for appellees. 


Lasavve, J. This suit is brought on a lease by plaintiff to defendant 
Robinson, with defendant Montgomery as surety, of a dwelling house, 
from the 1st October, 1861, to the 30th September, 1862, at the rate of 
$75 per month, payable at the end of each month. 

The petition claims six months’ rent as unpaid, to wit: from the Ist 
April to the 30th September, 1862. 

The answer of defendants denied the indebtedness, as stated in the pe- 
tition; admitted the lease ; pleaded part payment of the rent sued for, and 
the prescription of three years, 

The District Court, after hearing the saditinneay, gave judgment for 
plaintiff against the defendants in solido. 
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Montgomery alone has appealed. 

The appellant’s counsel says in his brief : 

‘‘The answer of both defendants alleges, among other matters, which 
need not be noticed : 

**1, Part payment; and, 2. Prescription of three years. No proof of 
payment was offered by one co-defendant, Mr. Robinson, on the trial of 
the cause below, and it may, therefore, be considered as abandoned. The 
plea of prescription is the only serious defence in the cause.” 

The debt is prima facie prescribed, except the last month’s rent. It 
devolves on the plaintiff to show that this prescription has been suspend- 
ed or interrupted by means recognized by the law. 

Prescription ceases whenever the debtor acknowledges the right of the 
person whose title he prescribed. C. C. Art. 3486. So it has been re- 
peatedly decided that the partial payment on the debt, was an acknow- 
ledgement of the debt, and interrupted prescription ; it is not an open 
question. The defendants, having pleaded part payment of the rent sued 
for, admitted that the balance was due, and thereby destroying the pre- 
sumption of law that the whole debt was paid. C. C. Art. 3515. The case 
would be different if they had pleaded payment of the whole debt ; it 
would be nothing more than the law presumes ; in that case there would 
be no acknowledgment of any part remaining due. The plea of prescrip- 
tion must be overruled. 

The defendant further contends, in his brief, although no plea of that 
kind is found in his answer, that as surety he has been discharged by the 
act of the plaintiff, by leaving the city in May, 1862, and remaining ab- 
sent during the whole time the lease endured, without making any attempt 
to collect any rent from Robinson, etc. In the record, there is no act of 
the plaintiff shown which prevented the defendant from being subrogated 
to all plaintiff’s rights, and the plaintiff's mere forbearance or delay in en- 
forcing his rights, did not discharge the appellant. -Civil Code, Article 
3030. Parker v. Alexander, 2 An. 188. In all cases of the silence of the 
creditor to act, the surety’s remedy is indicated in Art. 3026 of the Civil 
Code. 

The appellant further contends in his brief, but not in his answer, that 
he has not bound himself in solido with Robinson, and that the judg- 
ment condemning him (the appellant) in solido is clearly wrong. 

The appellant having failed to plead discussion, to point out property 
of the debtor, and to advance a sufficient sum to have the discussion 
effected, as required by Arts. 3015, 3016, of the Civil Code, lost all the 
privileges granted by law to simple sureties and became absolutely bound; 
even if the appellant had pleaded discussion, his failure to make an ac- 
tual tender of any specific sum to effect it, would have deprived him of 
that plea. Robechot v. Folse, 11 La. R. 136. 

It is therefore ordered and decreed, that the judgment appealed from 
be affirmed, with costs. 




















NEW ORLEANS, DECEMBER, 1866. 


Lesseps v. Ritcher. 








Avauste Lessers v. Coartes G. Rrroner, Danren Hicxox, Intervenor, 


The lessor of a plantation has no privilege on sugar and molasses manufactured for third parties on 
the plantation, from cane belonging to such third person, grown on another plantation, and who 
simply used the sugar-mill on lessee’s plantation to manufacture his cane into sugar and molasses. 

Where property of a third person is seized by virtue of a writ of provisional seizure, and at the time 
of seizure is confused with property belonging to defendant, and the entire property is sold, and the 
money paid into Court to await the result of litigation, the third party having no opportunity to 
effect a separation of his property : 

Held :—That the party so having his property sold, without authority of law, is entitled to recover from 
the proceeds in Court the amount which his property is established to have been worth. 


PPEAL from the Sixth District Court of New Orleans, Duplaniier, J. 
P. H. Morgan and J. H. New, for appellant. Marr & Fouie, for 


appellee. 


Hyman, ©. J. On the first of February, 1865, plaintiffs, Augusté Les- 
seps and Alexander Lesseps, leased to defendant a plantation for $36,000. 

A part of the rent having been paid, they brought suit against the 
defendant to recover of him the remainder owing them, and ten per 
cent. thereon, (the attorney’s fees agreed to be borne by defendant in the 
contract of lease, on the condition that it became necessary to institute 
suit for the recovery of their claim), and they also caused to be provision- 
ally seized, under a writ of provisional seizure, twenty-nine hogsheads of 
sugar and fifty-two barrels of molasses, having alleged that they had 
the lien and privilege on the same to secure the payment of their claim. 

Daniel Hickok intervened in this suit, and claimed to be owner of 
nineteen hogsheads of the sugar and thirty-seven barrels of the molasses, 
seized as aforesaid, denying the alleged privilege on this part of the 
sugar and molasses seized, and asking to be decreed owner thereof. 

The parties agreed that all the sugar and molasses seized should be sold 
by the sheriff—the intervenor reserving his right to the proceeds of the 
sale of the property claimed by him. 

The sheriff sold the property. The sugar brought $4,117 82, and the 
molasses brought $5,420 14. 

The District Judge rendered judgment in favor of plaintiffs, against 
defendant, for $18,000, ten per cent. thereon for attorneys fees, with in- © 
terest and costs of suit; decreed that the intervenor was owner of the 
nineteen hogsheads of sugar and the thirty-seven barrels of molasses 
claimed by law, and that he was entitled to the proceeds thereof, which 
he declared to be $3,888 70; decreed that plaintiffs had no privilege on 
the sugar and molasses owned by intervenor, but that they had a privi- 
lege on the other hogsheads of sugar and barrels of molasses, caused te 
be seized by them. 





654 SUPREME COURT OF LOUISIANA. 





SS 


Lesseps v. Ritcher. 


He further decreed, that the proceeds of the sugarand molasses belong. 
ing to the intervenor should remain in the custody of the sheriff until he 
decided what proportion of the outstanding cost and charges should be 
borne by the intervenor. 

From this judgment plaintiffs have appealed. 

On the 25th day of December, 1865, all of the sugar and molasses seized 
was on the plantation leased by plaintiff to defendant, and was seized un- 
der said writ, on the 28th December, 1865, in the city of New Orleans. 

The lessor has, for the payment of his rent, the right of pledge on the 
movables of his lessee, which are on the property leased. C. C. 2675, 
And this right continues even after the movables are taken away from 
the leased property, if within fifteen days after they are removed, the 
lessor exercises his right, and they continue to be owned by his lessee, 
and can be identified. C. C. 2679. 

This right of pledge exists under certain circumstances, on the personal 
property of third persons, while the same is on the leased property ; but 
ceases, if before the lessor exercises his right, the personal property be 
removed from the property leased. ©. C. 2677. 

If therefore the sugar and molasses claimed by intervenor belonged to 
defendant at the time the same was removed from the plantation let by 
plaintiffs to defendant, and so continued to belong up to the time of 
seizure, there can be no doubt that plaintiffs have the lessor’s privilege 
on the same as they exercised their right within fifteen days, after the 
same was removed from the leased property. If, on the other hand, the de- 
fendant had transferred the sugar and molasses to intervenor, or if the 
same belonged not to defendant while on the leased plantation, but to 
the intervenor, he is entitled to recover his property (the sugar and mo- 
lasses claimed by him) or its proceeds, unincumbered by any claim set up 
by plaintiffs. 

It is proven that the cane converted into the sugar and molasses, 
claimed by the intervenor, was grown by him on a plantation cultivated 
by him, that the cane was taken therefrom, carried to the plantation 
leased by plaintiffs to defendant, for the purpose of manufacturing it into 
sugar and molasses, and was manufactured there into sugar and molasses, 
under the direction of his overseer, by his and defendant’s employees; 
that intervenor compensated the defendant for the use of his sugar mill 
and his employees; that the nineteen hogsheads of sugar and the thirty- 
seven barrels of molasses, thus manufactured, were shipped by his over- 
seer to New Orleans, and was in his agent’s possession when seized. 

The sugar and molasses produced by the manufacture of intervenor’s 
cane, was his property, and on this property plaintiffs had no privilege to 
secure the payment of rent owing by defendant to them after the same 
was permitted to be removed from the plantation, without hinderance or 
process on their part to secure their alleged right of privilege. 

The facts proved in this case exempt us from the necessity of decid- 
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ing whether or not the plaintiffs had a privilege on intervenor’s sugar 
and molasses when the same was on the plantation leased by him to 
defendant. 

The plaintiffs contend, that, as all of the hogsheads of sugar and the 
barrels of molasses seized, had the same mark when brought to the city, 
and that as the intervenor had not identified the sugar and molasses be- 
longing to him, he cannot recover. 

There is no proof that the intervenor caused the hogsheads and the 
barrels to be so marked as to prevent their indentity ; but there is proof 
that he had separated his sugar from that of defendant, and while thus 
separated, the plaintiffs made their seizure of his and defendant’s sugar 
and molasses, and thereby prevented him from having control of his 
property to prevent confusion. They placed it in the hands of the 
officer of the law, who knew not the difference that was between the 
hogsheads of sugar and the barrels of molasses belonging to intervenor, 
and those of defendant, and the officer sold all without making any dis- 
tinction in the property seized. 

The want of proof of identity was principally caused by plaintiffs them- 
selves in making their seizure, and we know no good reason why the 
intervenor, who has found that such a quantity of his property has been 
seized by plaintiffs without authority of law, should not get that quantity 
or the proceeds of the sale of the same, especially when the evidence is, 
that the hogsheads of sugar belonging to intervenor weighed more than 
an average when compared with the other sugar seized. 

The judgment cannot be amended in favor of the intervenor, as he has 
not filed an answer to the appeal, asking it to be amended, and therefore 
it is unnecessary for us to inquire whether the District Judge has allowed 
him a sufficient amount. As the pleadings are, our only duty is to see 
that he has not allowed him too much. 

The intervenor, without making a motion to dismiss the appeal, sug- 
gests, in his brief, that the appeal was not properly brought up because 
of informality, or rather insufficiency, in the order of appeal. We do not 
consider ourselves bound to dismiss appeals when irregularities in taking 
them are brought to our notice in this informal manner. We feel less 
bound to notice the suggestions in the brief, as the omission, if any, was & 
mere clerical omission. 

It is decreed that the judgment of the lower Court be affirmed, appel- 
lant to pay costs of appeal, 
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Minton Tayior v. James Granam anv A. Suaw, Sheriff. 


Courts will notice judicially, without proof, all the military orders issued by the Commanding General 
whilst New Orleans was held by the United States troops, and which affected the action of, and the 
proceedings in, the Courts of this State. 

A party applying for an order of seizure and sale is not bound to presume that a person, whom he is 
aware is the general agent of an absent or non-resident defendant, has power to represent such 
defendant in the defence of a suit against him. The appointment of a curator ad hoc to represent 
the defendant in such a case, is regular; if the agent has full power, it is his duty to cause himself to 
be substituted for the curator ad hoc during the progress of the suit. 

The law does not require the return of a writ of seizure and sale within seventy days, 

Article 745 of the Code of Practice, and the terms therin used—“ the same delays and formalities’~ 
have reference to the sale of the property seized and do not refer in any manner to the mode or time 
in or during which returns of orders of seizure and sale shall be made. 

It suffices that the law is silent as to return into Courts of writs of seizure and sale, and that no defi- 
nite period for the return of the writ in question was therein prescribed. The Court cannot, there. 
fore, say that the tardy action of the sheriff in the execution of the writ, rendered the sale made 
under it a nullity. 


PPEAL from the Sixth District Court of New Orleans, Dupilantier, J. 
Hewes & Eustis, for appellant. Durant & Horner, for appellees, 


Instey, J. The plaintiff, Milton Taylor, has instituted this action to 
annul and set aside the sheriff’s sale of certain lots of ground in New 
Orleans, made on the 7th day of June, 1865, in virtue of a writ of seizure 
and sale issued from the Sixth District Court of New Orleans, in the suit 
then pending of James Graham v. Milton Taylor. 

The grounds of nullity relied on by the plaintiff, as stated separately 
in the decree of the District Court, are : 

1. That the writ issued in contravention of a military order, prohibit- 
ing the foreclosure of mortgages. 

2. That the appointment of a curator ad hoc to represent the defendant 
in the executory process, and the notice of seizure to this curator, as well 
as the appointment of the appraisers to estimate the.property, was uncalled 
for, illegal and unauthorized, because the defendant was, at the time, 
represented in the city by a duly authorized agent. 

3. That the appraisement of the property was irregularly made. 

4. That the writ was levied upon the property after it had expired, 
which was no valid seizure ; and lastly, that the sheriff sold in block two 
distinct and separate pieces of property, which should have been sold 
separately. 

These alleged nullities will be examined seriatim : 

I. The order of seizure and sale, on which the sheriff’s sale was made, 
was granted by the judge on the 30th August, 1864, at which time the 
General Military Order, No. 15, which is found in the record, was no 
longer operative, haying been superseded by General Order No. 113, 
which reads thus : 
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«* HEapQuARTERS DEPARTMENT OF THE Gun, New Orleans, Aug. 22, 1864. 

4 ‘I, General Order No. 15, February 8, 1863, prohibiting foreclosure of 
mortgages and forced sales of property, are hereby so far modified as to 
allow foreclosures and sale, except in cases where it is against equity and 
justice, and the parties interested are plainly-entitled to the favor of the 
government. 

“TI. Any party claiming temporary relief from execution, under fore- 
closure or order of sale, shall establish before a military commission, 
herein named : 

‘1, That the sale of the property is against equity and justice. 

“2. That the temporary suspension of the order of sale will not work 
injustice to the parties. 

“3. That all taxes upon said property are paid, and the improvements 
insured. 

“4, That he is a loyal citizen, engagedin laudable pursuits of industry, 
recognizing the rights and maintaining the authority of the Government, 
and is justly entitled to its protection and favor against such sale. 

“ITI. Colonel E. G. Beckwith, Major G. W. Richardson and Lieut. A. 
Foote are hereby appointed a commission to consider and report upon all 
applications for relief against foreclosures and forced sales of property 
within the Parishes of Orleans, Jefferson, St. Bernard and Plaquemine. 

“TV. Applications for relief against foreclosures of mortgages or forced 
sales in Parishes not otherwise named, will be referred to the Provost 
Marshal of the Parish until another commissioner is appointed.” 

This General Order, No. 113, which is set forth in extenso, was not in 
evidence on the trial; but that is not material, for, as we held, in the case 

' of Lanfear v. Mestier, not yet reported, this Court will notice judicially, 

without proof, all the military orders issued by the Commanding General 

whilst New Orleans was held by the United States troops, and which 
affected the action of, and the proceedings in, the Courts of this 

State. 

The order and writ of seizure and sale bore date the 30th August, 1864, 
eight days after the promulgation of this General Order No. 113, and, as 
the defendant, Milton Taylor, did not avail himself of the protective 
clause in it, he has no reason to complain of the proceedings as contra- 
vening a military ofder. 

II. The appointment of a curator ad hoc to represent the #bsent defen- 
dant was not in itself illegal. See the case of Farrell v. Klumpp, 13 An. 
811. But it is contended that, as he was represented by a special attor- 
ney, proceedings in the suit should have been had contradictorily with 
that attorney, and not with a curator ad hoc, and this is urged as a ground 
of nullity. 

We gather from the proof in the record that Graham, the plaintiff in 
the executory process, was aware, before the institution of his suit, that 
; 63 
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John A, Watkins was acting as. the general agent of Milton Taylor ; but 
it is not shown that he knew, at any time, that Watkins had the power to 
represent Taylor in the defence of his suit against him. Such a power is 
not simply one of administration. It must be specially delegated. See 
Dickson v. Morgan, 6 A. 562, 

Why did not Watkins communicate to Graham this important fact ? Or, 
why did he not cause himself to be substituted for the curator ad hoe, 
during the progress of the suit ? Taylor complains with bad grace of the 
negligence of his special attorney. It suffices for Graham, in any event, 
that the fault cannot be imputed to him, and it is therefore not a ground 
to be urged for annulling the sale made by the sheriff. We concur fully 
with the Judge of the lower Court in his reasons for disregarding this 
objection. 

III. Apart from the objection, that one of the appraisers was appointed 
by-the curator ad hoc, and not by Watkins, Taylor’s attorney, which is 
not a tenable one, we cannot perceive any irregularity or illegality in the 
appraisement of the property sold, and this ground must also be 
disregarded. 

IV. It has been already observed that the writ of seizure and sale were 
dated the 30th August, 1864, about which time the writ came into the 
sheriff’s hands. On the ist of September following he demanded pay- 
ment, etc., of the curator ad hoc. It was only on the 31st May follow- 
ing, 1865, that the sheriff notified the curator ad hoc, that he had seized 
and would proced to sell the mortgaged property. 

If the writ of seizure and sale, like all writs of fieri facias was return- 
able in seventy days, it had lost its vitality when the sheriff made the 
seizure, and no valid sale could be made under it. 

There is no law which makes provision for the return day of writs of 
seizure and sale, unless the acts in relation to the return of writs of fieri 
facias, embrace every species of final process. It has been often held, 
and very properly, too, that the evecuiion of the process of seizure and 
sale must be conducted in the same manner as in ordinary cases under a 
fi. fa.; but what is meant by the term execution ? 

Execution, in practice, is the act of carrying into effect the final judg- 
ment of a Court, or other jurisdiction. The return of writs into Court 
by the sheriff is not technically an element in the execution of those writs, 
but merely a’short account in writing made by the sheriff, or other minis- 
terial officer, of the manner in which he has executed the writ. It is the 
duty of such officer to return all writs on the return day. 

See Bouvier’s Law Dictionary, edition 1839, vol. 2, p. 367. The dis- 
tinction is manifest from the very tenor of writs of final execution, as to 
the return thereof, which usually conclude with an injunction to the 
sheriff to make return, etc., of what he shall do under the writ. 

The writ of seizure and sale, in the present case, concluded thus : “And 
what you do in the premises you make return thereof, together with this 
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writ, to our said Court, as the law directs,” 

As we construe Article 745 of the Code of Practice, the terms therein 
used, ‘‘ the same delays and formalities,” have reference to the sale of the 
property seized, and do not refer, in any manner, to the mode or time in 
or during which returns of orders of seizure and sale shall be made. We 
have not considered, and do not decide, for it is not now necessary, what 
would have been the legal effect, had the writ prescribed a delay certain 
for its return. It suffices that the law is silent as to return into Courts of 
writs of seizure and sale, and that no definite period for the return of the 
writ in question was therein prescribed. This Court cannot, therefore, 
say that the tardy action of the sheriff in the execution of the writ ren- 
dered the sale, made under it, a nullity. 

We are satisfied that the construction put by us on the Article 745 CO. P. is 
that which the Courts of this State have invariably placed upon it, and that 
the requirements of the law in relation to the return of writs of fieri facias 
do not apply to writs of seizure and sale. It would be calamitous, indeed, 
had a sense of duty impelled us to a different interpretation of the law 
than the one which, after deliberate consideration, we have reached—to 
an interpretation which, in the language of Chief Justice Martin, ‘‘ would 
open the floodgates of litigation, invite cupidity to frequent attacks, and 
cause alarm and insecurity at the precariousness of judicial sales.” 

As to the objection that the lots were sold in block, and not separately, 
that cannot be listened to; for, as this Court, in the case of Bandue v. 
Connery, 10 Rob. 472, very properly said: ‘‘ It is clear that the defendant 
in execution cannot complain of the sale made by the sheriff of the pro- 
perty in a Jump, unless he alleges and shows that he vainly required him 
to sell it in distinct and separate parts.” See also P. A. Lambert v. 
Bernard de Santos, 10 An. 725. 

The plaintiff having shown no legal ground to annul the sheriff’s sale, 
which he attacks, the judgment of the District Court must be affirmed. 

It is therefore ordered, adjudged and decreed, that the judgment of the 
District Court be affirmed, the costs of appeal to be paid by the appellant. 





Giacomo Cimsco v. Wau. H. Danerwarm. 


Where a judgment in the District Court was rendered against the principal and surety on an injunc- 
tion bond, the principal appealed, and the surety on the injunction bond became surety on the 
appeal bond : 

Held :—That the surety on the injunction bord was a necessary party to the appeal, and could not be 
surety on the appeal bond. 


PPEAL from the Fifth District Court of New Orleans, Leaumont, J. 
J. C. Coleman, for appellant. J. C. Horner, for appellee. 


Tanirerro, J. The plaintiff and appellee moves to dismiss the appeal, 
and states the following grounds for the motion : 
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1, All parties interested must be cited, or appear in the appellate Court, 
or the appeal will be dismissed. 

2. The surety on an injunction bond is incompetent as a surety on the 
appeal bond, in the same suit, if he has been condemned by the judgment 
appealed from as a party. 

3. The surety on an injunction bond is a party to the suit. 

It is from a judgment i in solido, against appellant and his surety on the 
injunction bond, that this appeal is taken. The surety on the injunction 
bond is also surety on the appeal bond. 

This is clearly irregular. The surety on an injunction bond is a party 
to the suit. 

Judgment having been rendered against the surety as a party, he is ren- 
dered incompetent to become surety on the appeal bond in the same case. 
Revised Statutes, p. 247, sec. 7. 12 L. R. 383. 

The motion to dismiss must prevail. - 

It is therefore ordered, that the appeal in this case be dismissed, at 
costs of appellant. 











J. H. Suerman v. Tue Crry or New ORtEAns. 


Where, during the late civil war, the military authorities seized a lot of lumber, and turned the same 
over to the Surveyor of the City of New Orleans, who used the same for repairing the wharves : 

Held :—That the party from whom the lumber was seized, can recover the value thereof from the City 
of New Orleans, itappearing that the seizure in the first instance was without authority of law. 

The object of pleading is to notify the adverse party of the nature of the claim or defence, that he 
may be prepared to rebut it, and not be surprised. It is only where, from the pleadings or proceed- 
ings before the trial, the opposite party has sufficiont notice of the nature of the demand or defence 
to be advanced, and could not be surprised, that evidenco is admissible, although the allegations be 
indefinite and informal. 

A party must be informed by the pleadings of the intended attack to be made on his title, that he may 
be prepared for his defence. 

Where a defendant resists the right of the plaintiff to recover the value of property, on the ground 
that the title of the property in contest is in a third person, the defence must be specially set up in 
the answer. Evidence going to establish such a defence cannot be given under a general denial. 


“> from the Sixth District Court of New Orleans, Leaumont, J. 
T. H. Hewes, for appellant. Holland & Buer, for appellee. 


Instzy, J. The plaintiff claims from the defendant the sum of four- 
teen hundred and fifty-two dollars, the value of a quantity of ship timber 
belonging to him, and taken by the City Surveyor on the 24th of Decem- 
ber, 1864, at the Bayou St. John, under a military order, for the use and 
benefit of the city, and therefore actually used for repairing wharves and 
for other public works, 
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These facts being established by the plaintiff, is he entitled to a judg- 
ment? If he isnot, it is because he has no cause of action against the 
city; because his action is barred by the prescription of one year, as the 
defendant contends, and because evidence important for the defence was 
shut out in the Court below. 

The exceptions, that there was no cause of action, and of prescription, 
were properly overruled. 

It is a matter of history that, at the time the timber was taken for the 
use of the city, its affairs were under the exclusive control of the United 
States military authorities, who, it is well known, paid (in their manage- 
ment) but little regard to municipal regulations and ordinances, and any 
deviation from such regulations and ordinances, in appropriating for the 
city use, the property of citizens, cannot deprive them of the right of 
claiming judicially the value of such property. 

As to the prescription of one year, the plea is untenable, even if the 
action was one ex delicto, for it is shown that the timber was taken by the 
City Surveyor, on the 24th of December, 1864, and citation and process 
in this suit was duly served on the 22d of December, 1865, less than one 
year afterwards. 

A bill of exceptions was tendered by the defendant, and allowed, to the 
refusal of the judge to receive the evidence of a witness to prove that the 
timber sued for, previous to its being taken for the city, had been sent to 
the Bayou St. John, for the purpose of constructing therewith gunboats, 
for the use of the Confederate Government, in consequence of which it 
had become a lawful prize of war to the United States. This evidence was 
not received, because the answer was merely a general denial, and that, 
to let in the proof of such a fact, it should have been specially alleged. 

We think that, in fairness, this ownership of the timber by the United 
States should have been specially stated in the answer, so as to give the 
plaintiff notice that he might be prepared to meet it. 

This is the practice adopted in petitory actions (see Williams et al. v. 
Riddle, 10 Rob. 510); and, on principle, we think it should be adopted in 
cases like the present one. In the case of Wells v. St. Dozier, 9 An., the 
Court said : ‘‘ The rule is that a party cannot be permitted to prove what 
he has not alleged. If the defendant intended to rely on a purchase from 
Pearson as the ostensible owner, he should have pleaded it in his answer. 
_The general issue reduces the controversy between the parties to the 
question of the truth or falsity of the plaintiffs allegations and the legal 
effect of the facts when proved. In the case of Clark v. The State Bank of 
Alabama, 3 An. 326, the Court observed, that a party must be informed 
by the pleadings of the intended attack to be made on his title, that he 
may be prepared for his defence. 

No such notice was given by the pleadings, and the Judge did not, in 
the opinion of the Court, err in refusing the evidence, 

It has been held by this Court, that the object of pleading is to notify 
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the adverse party of the nature of the claim or defence, that he may be 
prepared to rebut it, and not be surprised. It is only where, from the 
pleadings or proceedings before the trial, the opposite party hassufficient 
notice of the nature of the demand or defence to be advanced, and could 
not be surprised, that evidence is admissible, although the allegations be 
indefinite and informal. 

We think the plaintiff has proved his demand, and that the law is with 
him. 

It is therefore ordered, adjudged and decreed, that the judgment of the 
District Court be affirmed, at the costs of the appellant. 
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Ricuarp SAuTerR v. Henry A. Crincn AND Mrs. Mary lL. Grierr. 


Purchasers at sheriffs sales, who pay the full price of property struck off to them, should not be there- 
after exposed to molestation by parties entitled to a portion of the price, 


PPEAL from the Sixth District Court of New Orleans, Duplaniier, J. 
Buchanan & Gilmore, for plaintiff. Lacey & Marr, for defendants. 


Instey, J. The plaintiff, Richard Salter, being the holder of the second 
and last installment note, bearing the vendor’s privilege, and special 
mortgage on two certain lots of ground, etc., in New Orleans, caused 
executory process to be issued against the property affected with his lien, 
to satisfy the amount of the note held by him, and which note, on the day 
of the sheriff’s sale, amounted to the sum of $3,452, one hundred dollars 
less than the net amount, which resulted from the sheriff’s sale. 

On the suggestion of the purchaser of the mortgaged property, that 
the mortgage note first maturing was outstanding and unaccounted for, 
the District Court decided that the purchaser might retain in her hands 
one half of the net proceeds of the sale (being $1,775) to be applied to 
the payment of the said note, representing a part of the same mortgage 
debt, and that the plaintiff should only receive the other half of the pro- 
ceeds thereof, leaving of his claim, in principal, still unpaid, $1,677. The 
seizing creditor having discovered, as he supposed, that the first install- 
ment note had been paid, took out, on the 20th October, 1865, a rule upon 
the purchaser to show cause why she should not pay him the balance in 
her hands. 

The rule was excepted to, because the defendant in the executory pro- 
cess was not made a party to it. 
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This exception does not appear to have been disposed of by the Court 
below, and the rule, after a hearing contradictorily thereon, was made 
unconditionally absolute. 

We cannot perceive the necessity for making the defendant in execution 
a party to the rule. 

For, if both notes were outeuating and unpaid, the fund would be 
clearly insufficient to satisfy them, and it would be distributed between 
the holders of the same according to law. If only one note remained to 
be satisfied, the holder of it could only get that balance under his writ of 
seizure and sale ; and, what remained of the price, the sheriff would, un- 
der Article 704 C. P., receive and pay to the seized debtor. 

Upon the merits, we concur with the Judge of the Court below, that 
the first note was paid, but before its maturity, and there is no proof that 
it was withdrawn or put out of circulation, when it was paid, and it might 
have gone into the hands of some bona fide holder before it became due. 

Purchasers at sheriffs’ sales, who pay the full price of property struck 
off to them, should not be thereafter exposed to molestation by parties 
entitled to a portion of the price. Perhaps, but little is to be apprehend- 
ed from any claim on account of the appearance hereafter of the first note, 
or from the claim of the United States, resulting from their sequestration 
of the fund. But the purchaser must be fully protected against any such 
possibility, and we will render such a decree as will prevent the fund from 
being tied up indefinitely; but will, at the same time, afford ample pro- 
tection to the purchaser. 

It is therefore ordered, adjudged and decreed, that the judgment of the 
District Court be amended, so as to require from the plaintiff in the rule, 
Richard Salter, a bond to be filed in Court, for the full amount of the sum 
to be paid to him by the said decree, in favor of the purchaser, Mrs. Grieff, 
to indemnify and secure her for any loss or damage that she may sustain 
in consequence of any claim on the fund or price, that may be at any time 
substantiated thereupon, by any bona fide holder of the first note, form- 
ing a part of the price of the property seized under the order of seizure 
and sale, or by the United States; the said bond to be so filed before the 
payment to the said plaintiff of the sum claimed by him on the rule, and 
that, so amended, the judgment of the District Court be affirmed. 

It is further ordered, that the costs in the Court below be paid by the 
defendant in the rule, and the costs in this Court by the plaintiff therein. 








664 SUPREME COURT OF LOUISIANA. 





Block v. Steamboat Trent. 





Miss Carnoumxe L. Brock v. Srzampoat Trent, Cartars M. N. Woop 
anD 8. S. SrReck. 


Steamboats and other vessels engaged in carrying passengers are responsible for the loss of all baggage 
which has been placed in the custody of the officer of the vessel, whose duty it is to receive and take 
care of baggage. 

The Code of this State prohibits a plaintiff from testifying as to the value and nature of the contents 
of a lost trunk or baggage. The common law rule, in this respect, has never been adopted in this 
State. 


PPEAL from the Sixth District Court of New Orleans, Duplantier, J. 
T. S. Bayne, for appellant. Race & Foster and E. T. Merrick, for 
appellees. f 


TatiarerRo, J. The plaintiff, intending to leave New Orleans for 
Donaldsonville, on the steamer Trent, a packet then running to Lafourche, 
sent her trunk in advance by a cabman, to be put on board the steamer. 
She failed, however, to go ; but a friend of hers, on the arrival of the boat 
at Donaldsonville, went on board to get the trunk, but it could not be 
found. 

This suit is brought against the boat, and against the captain and first 
clerk, for the value of the trunk and its contents, consisting chiefly of 
the lady’s wardrobe, which was valued by her at $552, and the trunk at 
thirty dollars. 

Judgment was rendered in the lower Court for the whole amount 
claimed. 

The defendants have appealed. 

A detailed statement of the various articles contained in the trunk, with 
the valuation of each, was made out and sworn to by the plaintiff. To 
this affidavit, and to the introduction of the plaintiff herself as a witness, 
to prove the contents of the trunk and their value, the defendants’ coun- 
sel excepted, and the objection was sustained by the Court. A bill of ex- 
ceptions was reserved to the ruling of the Court. 

Testimony of this character which, under proper limitations, is admis- 
sible in common law proceedings, is prohibited by the provisions of our 
Code. This is well settled by the ruling of this Court in the case of Aler- 
ander Pope v. Hail & Hildreth, reported in 14 An. p. 324 et seq. See Civil 
Code, Articles 2257, 2940. . 

The exception was properly sustained. 

Several other bills of exception appear in the record, but we do not 
deem it necessary, in the decision of this case, to give them a special 
consideration. 

The plaintiff's case appears to be clearly made out. The cabman, by 
whom the trunk was sent, swears that he delivered it to the porter of the 
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Trent, on the boiler-deck of the boat. The second clerk of the boat tes- 
tifies that the porter in question had acted in that capacity only during 
two or three trips; that he had heard the captain say that he had lost’ an 
overcoat, and that he believed the porter had stolen it; that the porter 
had been discharged. This witness saw the porter carrying off the boat 
with him a trunk answering the description of the plaintiff's, without any 
passenger following him. 

Connecting the testimony of this witness with that of others, it appears 
that the porter was discharged about a week after the trunk had been put 
on board, and upon the first return of the boat to New Orleans, after- 
wards; for Washburn, a witness, swears that about that time he went on 
board the Trent to make inquiry after the trunk, and that, in a conversa- 
tion with Captain Wood on the subject, the captain said he believed the 
porter to be a thief, and that he thought he had stolen the trunk ; that he 
proposed to leave a man on shore to hunt the porter up. 

Two ladies, the intimate friends of the plaintiff, testify in her behalf. 
They both fully establish the contents of the trunk and the value of the 
articles. One of these witnesses lived in the house with the plaintiff, and 
assisted her in packing her trunk at the time it was sent to the Trent. 

The value of the trunk is also fully proved. 

The testimony, on the whole, leaves no reasonable doubt of the receipt 
of the trunk on board the boat, by the officer of the boat whose business 
it is to receive the baggage of passengers. The loss of the trunk, its 
value, and the value of its contents, are also satisfactorily established. 

It is therefore ordered, adjudged and decreed, that the judgment of 
the District Court be affirmed, with costs. 











Marre Manor v. L. Latwanpe Ferrers, Her Husband, et als. 


‘The wife cannot arrest the sale of the husband’s property seized in execution, on the mere ground of 
preference over the seizing creditor. 


PPEAL from the Fifth District Court of New Orleans, Leaumont, J. 
Whittaker, Fellows & Mills, for appellant. C. Dufour, for, appellees. 





Howe, J. The plaintiff complains of that portion of the judgment 
rendered herein, which dissolves the injunction restraining the sale by the 
sheriff of property seized at the suit of two of her husband’s creditors, 
and reserves her rights upon the proceeds thereof. 

The wife cannot arrest the sale of the husband’s property, seized in 
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execution, on the mere ground of preference over the seizing creditor (5) 

R. 496, 498; 10 R. 28; 2 A. 762); but the plaintiff fears that her rights may: 
be prejudiced by the clause of the judgment which reserves her right of! 
action to be paid out of the proceeds of the property in question, as-it) 
may debar her from pursuing her rights in another mode... However this! 
may be, we think it was unnecessary, under the pleadings, to make any 

such express reservation. On this branch of the case, the only question, 
' was, whether or not she could stop the sale for the causes alleged, which, 

being solved in the negative, it was sufficient to dissolve the injunction: 
as required by law, leaving the plaintiff to pursue whatever rights she 

might have, according to law. In this respect, the judgment should be: 
amended in her behalf. 

It is therefore ordered, that the judgment appealed from be amended, 

by striking out, without prejudice, that portion which reserves plaintiff's 
right of action to be paid out of the proceeds of the property seized in 
this case, after the property should have been sold; and that, as thus 
amended, it be affirmed; the appellees to pay costs of appeal, and the 
appellant those of the lower Court. 





G. L. Brieut v. T. H. Hewes et al.—Crry or New Orteans, Intervenor. 


Where the City Attorney of New Orleans obtained judgment against delinquent tax payers, for taxes, 
and before the jadgments were paid and satisfied was removed from office, and his successor claimed 
for the City the per centage allowed the City Attorney for the collection of taxes : 

Held :—That the City attorney who obtained the judgments is entitled to the five per cent. on the 
amount collected on said judgments, and his successor in office has‘no authority to interfere and en. 
join the sheriff from paying the per centage to the attorney who obtained the judgments. 

‘That the five per cent. allowed the City Attorney for collecting city taxes is not the property of the 
city. 


PPEAL from the Third District Court of New Orleans, Fellowes, J. 
G. L. Bright, E. Moise and E. W. Huntington, for appellant. C. 


Dufour, for appellees. 


Howew, J. This is an injunction suit to restrain the defendant, 
Hewes, as city attorney, from receiving and collecting the commissions: 
granted as attorney’s commissions in the judgments obtained by plaintiff, 
his predecessor in office, for taxes in the years 1861, 1862 and 1863, and to 
enjoin the sheriff from paying over to said defendant such commissions 
as come into his hands by virtue of executions issued by plaintiff. 

The defendant, Hewes, answered that he was instructed by the city to 
take control of all proceedings for the collection of said taxes, and séttle 
therefor with the sheriff and city treasurer; that the commissions in ques- 
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tion are not due to plaintiff, but to respondent; because the judgments 
Obtained by the former were illegal and void, and were made valid by 
respondent’s exertions ; he asked that the city be made party and the in- 
junction dissolved. 

‘The city intervened, confirming the instructions to defendant and deny- 
ing plaintiff's right to said commissions : 

“1, Because, as city attorney, he cannot receive extra fees iu the way of 
ediimissions or otherwise. 

2. Because all commissions allowed for the judicial collection of taxes 
are due to the city, against which the attorney must make his demand for 
them. ' 

8. Because the judgments obtained by plaintiff were void, by reason of 
his failure to affix the stamp required by law to the process in each case, 
and thus exposing the city to the penalties in such cases provided; which 
judgments were subsequently made valid through the exertions of the 
defendant. ! 

4. Because’ plaintiff has declined to act in the very cases for which he 
claims commissions. 

5. Because, under existing laws, the ‘‘ commissions are due upon the 
amount collected,” and not upon the judgments rendered, and the claim 
for them must be made against the city. 

Judgment was rendered in favor of plaintiff, perpetuating the injunc- 
tion, and the defendant and the city appealed, 

Oonceding that the judgments obtained by plaintiff were null for the 
cause alleged, upon which we express no opinion, we cannot perceive how 
the defendant could make them valid by a subsequent affixing of the 
stamps. The record shows, however, that the judgments were not treat- 
ed as nullities by the debtors or other parties. What the defendant did 
in the premises, under the authorization of the collector of internal reve- 
nue, probably relieved the city from the penalties denounced by the Act 
of Congress, and for which, possibly, plaintiff may have been responsible 
to the city in damages, if incurred by his fault ; but it could not have the 
effect of transferring to defendant the right to the compensation due for 
plaintiff's services. 

1. The first ground of objection on the part of the city is removed by 
the military order assigning to the city attorney the duties and compen- 
sation of the assistant city attorney. It does not give extra compensa- 
' tion to him as city attorney, but compensation for additional duties. 

2 and 5. The second and fifth grounds are similar, and involve the ques. 
tions, whether or not the city is entitled, under the judgments for taxes, 
attorney’s commissions and costs, to receive the commissions, and the 
attorney is to demand them of it, and to what extent he is to be paid. 

As the object of this proceeding, as avowed by the piaintiff himself, is 
to stop in the hands of the sheriff the ‘‘ attorney’s commissions” allowed 
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in the judgments collected by that officer, we think it would be a vain 
thing to require the sheriff to pay them to the city, and require the plain- 
tiff to demand them of the latter. But, in the case of Hiestand v. Labatt, 
11 A. 30, it was held that the attorney who obtained the judgments was 
entitled to receive from the sheriff the commissions collected in such cases, 
General Order No. 124, under which plaintiff proceeded, authorized a 
judgment for ‘‘ attorney’s commissions, at the rate fixed by law,” without 
restriction as to the mode in which the attorney should receive them, 
This order is materially different from, though not exclusive of, other 
remedies, and establishes a different mode of proceeding, and changes the 
rights, duties and remedies of all parties affected. It is another law for 
collecting the taxes for the years named, independent of existing statutes, 
and must be held to regulate the rights of the parties, where distinctly 
prescribed. It authorized the city attorney to proceed very summarily 
in the collection of the taxes, and secured his fee. 

The 5th section of the Act of 1859 (p. 141 Session Acts), passed since the 
decision in the above case, and relied on by the counsel for the city, pro- 
vides that, to each bill confided to the attorney for collection there shall 
be added a commission of five per cent. per annum on the amount of the 
bill, which commission shall be paid by the defaulting tax-payer, and shall 
be received by the attorney in full compensation for his services, but only 
on the amount actually paid into the treasury. The object of this section, 
if applicable to this branch of this case, seems to be to make the debtor 
pay the attorney’s fee, and to relieve the city from any liability for it, by 
limiting the attorney’s right te compensation to the per cent. on the 
amount actually collected. Plaintiff in this case claims only the commissions 
on the amounts realized by the city, and he is seeking to prevent them from 
being paid to his successor, who, it seems, was instructed and authorized 
by the city ‘‘to take charge and control of proceedings and collections 
regarding the tax receipts for the years 1861, 1862 and 1863, and to settle 
and determine with the sheriff and city treasurer all matters connected 
with those receipts,” upon which plaintiff obtained judgments and issued 
executions, and for which, we think, he is, under the circumstances and 
pleadings, entitled to the commissions on all sums or judgments actually 
collected. 

3. The third ground is already disposed of in considering the defence 
set up by the defendant. 

4. The fourth ground is not satisfactorily sustained by the evidence. It 
is not definitely shown that the suits, in which the sheriff's fees were 











claimed, and upon the legality of which fees plaintiff declined to give an 
opinion, were the tax suits. But if they were, we are not prepared to say, 
upon the evidence, that plaintiff declined to collect the judgments obtain- 
ed by him, and which he was permitted to undertake. He simply de- 
clined to give advice, which he thought it would be improper for him to 
do, as the city had a legal adviser. We presume, from the record and the 
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authorities quoted by him, that he undertook to collect the judgments in 
order to secure the commissions earned by him. See 11 A. 30; 12 A. 485; 
14 A. 137, 332;-General Order, 124, Dep. of the Gulf. 

It is therefore ordered, that the judgment appealed from be affirmed, 
with costs. 














WutamMson Situ v. Tuomas J. Ivey anp Tue Crry or New Ortzans. 


where the loss of a flatboat, loaded with coal, at_the flatboat landing in New Orleans, is shown to 
have been the result of carelessness or inexperierice on the part of the owner, or by reason of the want 
of proper crew, or want of skill on the part of the crew, neither the harbor master or the city of New 
Orleans are responsible for the loss. 


PPEAL from the Sixth District Court of New Orleans, Howell, J. 
McPheeters, and Bonford & Finney, and Michel, for appellants. G. 
A, Breau, and Singleton & Clack, for appellee. 


TaLIAFERRO, J. The plaintiff sues the City of New Orleans and Thomas 
J. Ivey, a harbor-master, for $2,871 20, the value of a large quantity of 
coal, and the flatboat that contained. it ; both of which, petitioner avers, 
were totally lost from the sinking of the boat, caused by the illegal and 
improper management, by the harbor-master, of the flatboat landing, and 
by his gross negligence and inattention to his duties. 

The defendants admit that plaintiff's boat was sunk; but deny that the 
accident happened through their fault. On the contrary, they aver that 
it arose from the plaintiff’s own imprudence; from his want of the proper 
attention to the safety and security of his boat, and from the want of skill 
and judgment in those to whom he entrusted its management. They aver 
that they are in no manner responsible for the plaintiff’s boat, and pray 
to be dismissed. 

This case was before two juries. The first was unable to agree upon a 
verdict ; the second found for the plaintiff, and judgment was rendered 
accordingly for the amount claimed. The defendants have appealed. 

From the record we gather the following facts : 

That the flatboat landing extends from Second to Fifth streets; that, at 
the time the accident happened, two or three ships were lying at this 
landing; about half the length of the vessels extending above the line of 
Second street. That plaintiff’s flatboat, heavily laden with coal, was 
brought to this landing by a tow-boat, which, being unable (for want of 
room) to land the coal boat against the wharf, left her on the outside of 
several flatboats, lying two or three tiers deep. That the river at the time 
was quite high, and the current very strong close to the shore. That the 
coal boat, lying outside the other boats, was exposed to the great force of 
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the current, and was insecure, although fastened by a bow line anda 
stern line, both of which extended to the shore. That, after lying in ‘that 
situation about half an hour, three men in’ the employ of plaintiff under- 
took to drop the coal boat down below the flatboats she was lying against, 
to an open space between these boats and the ships, in order to lay the 
coal boat along side of the wharf. That, in this attempt to move the coal 
boat, her bow line parted, and, being still held by the stern line, she 
swung around and was swept down with great violence against the bow of 
one of the ships. By the collision the boat was stove, and soon after 
sunk. ‘ 

“Two or three witnesses say that it was not usual for flatboats to be un- 
loaded at that part of the wharf where it was attempted to place the coal 
boat, and that it was a common thing for ships to lie there. The reason 
assigned was, that it was impracticable to unload flatboats there, except 
during a high stage of water. 

The defendants show that, by a city ordinance, the harbor-master was 
clothed with discretionary power to assign for the use of ships such whafves 
within the boundary, between First and Sixth stréets, as it might be im- 
practicable to unload flatboats at. But, it appears by the City Ordinance, 
No. 4007, passed in June, 1858, that this discretionary power was not con- 
tinued in the harbor-master; for the last section of the act provides that 
‘** all ordinances-and parts of ordinances, rules and regulations, that are 
contrary to the provisions of this ordinance be and the same are hereby 
repealed,” etc. 

The plaintiff seems to base his claim for damages mainly on the ground 
that the ships that lay at Second street encumbered the landing, and ob- 
structed the safe passage of boats to the wharf. That, being out of their 
proper place, and lying in the position they occupied, the collision which 
occurred was inevitable. 

A careful inspection of the record does not enable us to say that the 
evidence sustains his position. We think it reasonable to conclude, that 
the disaster was the result rather of his own want of prudence and fore- 
sight, and the want of judgment and skill in those he had in charge of 
his boat, than delinquency in duty of the city authorities. We are satis- 
fied that, had a sufficient force been employed, and proper direction given 
to that force, the coal boat might safely have been turned around to the 
‘owharf. It is fully shown that only three men, and those awkward and 
unskillful, were engaged in an {operation requiring three times the num- 
ber, and possessing, also, dexterity and judgment. 

: The plaintiff, in our judgment, has not made out a case entitling him 
to damages. d 

It is therefore ordered, adjudged and decreed, that the judgment of the 
District Court be annulled, avoided and reversed. It is further ordered, 
that judgment be, and the same is hereby rendered, in favor of the defen- 
‘o dants,' the plaintiff to pay costs in both Courts. ' | 
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Redthibition is a remedy which the law accords to buyers, and it may be exercised by them in two ways: | 
either by direct action, or by way of defence to an action for the price of the thing sold ; bnt, in 
either form, the remedy originates, for all practical purposes, with the buyer, and the seller is not 
pound to anticipate the buyer's resort to it. When this remedy is ued in answer toa demand for 
the price, to avoid a sale, the seller is not required to make avy averment to let in his proof, to show 
that he did not contract the obligation to warrant the thing sold against redhibitory vices; for our 
law does not require a replication or rejoinder, as all matters set up in an answer are vintlorshooe | to 
be open to every objection of law and fact, as if these objections were specially pleadetl. ; 

A clerk who receives, as remuneration for his services, a certain per centage of the profits made by his 
employer, is a competent witness for hisemployer. His interest is too remote to Glequality him oe 
the ground of interest in the result of the suit. 


PPEAL from the Fourth District Court of New Orleans, Theard, J. 
C. B. Singleton, for appellant. Buchanan & Gilmore, for appellees: 


Instxy, J. The plaintiffs in this case claim from the defendant the 
balance of the price of 1717 sacks of oats, of which 320 sacks were deliy- 
ered to and paid for by the buyer, John C. Rogers, who refused to receive. 
and pay for the remaining 1397 sacks, because, as he avers in his answer, 
‘¢ the said oats were badly heated, and thereby ae seriously, and thus | 
rendered unmerchantable. 

It: seems to be conceded that the oats were of light and:inferior on 
ity and defective; but plaintiffs say that the sale is not subject to redhibi-; 
tion on that account, because the oats were sold at a low price on account, 
of their light and inferior quality; because no representation of quality 
or condition was made, and, least of all, any representation caleulated to 
deceive the defendant, or to throw him off his guard in any way; that. 
there was no concealment of any fact known to the plaintiffs, that, on the 
contrary, the oats were sold without any regard to class, quality or condition; 
that the defendant not only had an opportunity of in3pecting the oats, 
but did inspect them, and knew their quality and condition as well, or 
even better than the sellers. 

If the evidence in the record establishes all this, or even some of! the 
facts thus urged, by way of replication to the defence set up, the plain- 
tiffs are certainly entitléd to a judgment. 

Before proceeding to examine some of the evidence adduced on the 
trial of the case, we must ascertain whether objections to its introduetion, 
presented by bills of exception, were properly sustained: or overruled! by 
the Court below. 

The plaintiffs offered to prove by a witness, that the oats, alleged in the 
petition to have been sold by the plaintiffs, were not sold as a merchant- 
able article, but that they were sold without regard to their quality, class 
or condition, and the defendant objected to this evidence, on the follow- 
ing grounds : 
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1. That the plaintiffs allege in their petition, in general terms, that they 
sold and delivered to the defendant 1717 bags of oats, at a given price; that 
this allegation, in law, is equivalent to alleging that they sold and deliy- 
ered to the defendant 1717 bags of merchantable oats ; such a sale con- 
tains an implied warranty that the oats were ina sound and merchant- 
able condition. 

2. That the answer of the defendant, that the said oats were heated, 
injured and rendered unmerchantable, put at issue only the allegations 
contained in the petition, as stated in the ground first above named. 

3. That the answer could not have the power of originating an allega- 
tion neither implied nor alleged. 

The objection to this evidence was more specious than sound, and the 
Court did not err in overruling it. 

The allegation in the petition, that the plaintiffs sold and delivered to 
the defendant so many sacks of oats, did not necessarily and absolutely 
admit that the article so sold was a sound and merchantable one. 

The allegation in the petition would not have been inconsistent with an 
averment, made by way of supplement, at any time, that the oats sold, as 
alleged in the petition, were defective; but that the buyer was fully aware 
of any defects therein, and bought them subject to such defects; but, if 
the construction, which we deem a strained one, put by the defendant’s 
counsel on the word ‘‘oats,” in the petition, meant indubitably merchant- 
able oats, was the correct one, then no amendment to the petition tending 
to show that the oats were unsound, could have been admissible, as it 
would have contradicted the judicial admission that the oats were 
merchantable. 

Redhibition is a remedy which the law accords to buyers, and it may 
be exercised by them in two ways: either by direct action, or by way of 
defence to an action for the price of the thing sold; but, in either form, 
the remedy originates, for all practical purposes, with the buyer, and the 
seller is not bound to anticipate the buyer’s resort to it. When this re- 
medy is used in answer to a demand for the price, to avoid a sale, the 
seller is not required to make any averment, to let in his proof, to show 
that he did not contract the obligation to warrant the thing sold against 
redhibitory vices; for our law does not require a replication or rejoinder, 
as all matters set up in an answer are understood to be open to every ob- 
jection of law and fact, as if these objections were specially pleaded. See 
Dayum v. Coiron, 3 La. 392. Art. 329 C. P. 

The plaintiffs objected to George Heck as a witness to testify for the 
defence, because he was interested in the result of the suit ; but the Court 
received his evidence, being of the opinion that he was merely a clerk or 
agent, receiving one-third of the profits of the defendant instead of a 
salary, but without any control of his employer’s business. 

Upon the authority of Diggs & McKeever v. Kirkland et al., 8 An. 310, 
this witness was a competent one. The Court, in that case, said: ‘‘ The 
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interest was contingent and too remote, in our opinion, to exclude the 
witness; it was such an interest as could only affect his credibility.” 

The rule thus enunciated is appositely applied in regard to the witness 
Heck, and the Court below did not err in receiving it, as he did. 

The Court also excluded the evidence of other witnesses offered by the 
defendant, on the ground that they could only testify to facts, and not 
speculatively, as appears from two bills of exception. A perusal of the 
questions propounded to these witnesses satisfies us that the Court did 
not err; for it has been repeatedly decided that the impressions and opin- 
ions of witnesses are not evidence; they must state facts. Ingramv. Croft, 
7 La. 85. Kreuter v. The Bank of the United States, 11 Rob. 215. 

Upon the merits, after a very careful and deliberate examination and 
consideration of the whole case, we think that the evidence, which we 
have duly weighed, preponderates in favor of the plaintiff. There wasno 
special warranty, and as the purchaser was an experieuced trader in the 
commodity sold, had inspected the article purchased by him, and was 
better informed than the seller himself in regard to its condition, cf 
which nothing was concealed from him by the seller, and, moreover, 
bought it without regard to class, quality or condition, for an inferior 
price, we see no reason to disturb the judgment of the lower Court. See 
the case of Clark etal. v. Lockhart, 10 Rob. 10; and of McGuire v. Kear- 
ing et al. 17 An. 298, a case very analogous to this one. 

It is therefore ordered, adjudged and decreed, that the judgment of the 
District Court be affirmed, the costs of appeal to be paid by the appellant. 





J. F. Waeeter v. J. C. Srewanrt. 


A debtor can arrest the executory process of his creditor, whose act of mortgage contains the non- 
alienation clause, by surrendering his property to his creditors, when: the executory proceedings 
must be cumulated with the proceedings in insolvency. 


PPEAL from the Second District Court of New Orleans, Thomas, J. 
Durant & Hornor, for appellant. Clack & Bayne, for appellee. 


Howett, J. In September, 1861, plaintiff obtained an order of seizure 
and sale in this case, under which the sheriff seized the property subject 
to the mortgage, and defendant enjoined the sale; the judgment dissolv- 
ing this injunction was affirmed by this Court in June, 1865. In April, 
1865, while the appeal was pending, the defendant made a cession of his 
property to his creditors, including in his bilan the debt and property in- 
yolved in this suit, and the sheriff refusing, in consequence of the insolv- 
65 
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ent proceedings to execute the writ, plaintiff took a rule to compel him 
to proceed, This rule was dismissed and plaintiff appealed. 

The question is, can a debtor arrest the executory process of his credi- 
tor, whose mortgage contains the non-alienation clause, by surrendering 
his property to his creditors, and the executory be cumulated with the 
insolvent proceedings ? . 

The seizure by the sheriff dispossesses the debtor, but does not divest him 
of ownership. Upon the surrender the law, in express terms, vests all 
the property in the creditors, and the syndic takes possession, and is en- 
titled to claim and recover all the property, for the purposes of sale and 
distribution of the proceeds, with authority to release mortgages. All 
proceedings then pending are stayed, and the creditors are referred to 
the concurso, to establish and regulate their rights contradictorily. The 
privileged and mortgage creditors have the right to have the property, 
subject to their privileges and mortgages, sold for cash, if their claims are 
due. 

The law directs, further, ‘‘that all the suits which may have been 
brought anterior to the failure, shall be transferred to the Court in which 
the insolvent debtor shall have presented his schedule, and shall be con- 
tinued against the syndic.” Acts 1855, p. 432, 27, 8, 17, 27, 28, 29, 30, 
32, 33. 

From these principles and provisions of law, it seems evident that the 
surrender by defendant had the effect of bringing the mortgaged property 
into the insolvency and cumulating the executory with the insolvent 
proceedings. 

It is true the executory process, in its execution, is directed against the 
property mortgaged, but it is issued against the mortgagor, who has the 
right, at any time before the sale, to pay the debt and retake his pro- 
perty. The suit may properly be classed among ‘‘ those brought anterior 
to the failure,” and which are to be transferred and continued against the 
syndic. 

This view is strengthened by the doctrine recognized by this Court, 
that property thus situated may be required to contribute in certain con- 
tingencies, to the payment of privileges incident to the insolvent 
proceeding. 

The pact de non alienando, relied on by plaintiff, does not change the 
nature of the mortgage, but gives him a more easy mode of seizing the 
mortgaged property, in ordinary circumstances. 11 A. 482. This mode 
is subject to the operation of the insolvent laws, which provide a mode 
for the disposition of all of the debtor’s property, for the benefit of all 
the creditors. 


The difference between the rights of mortgage creditors, in mortuary 
and insolvent proceedings, grows out of special legislation in regard to 
the latter. 

Judgment affirmed, with costs, 









































NEW ORLEANS, DECEMBER, 1866. 


Mrs. V. Benit v. Her Husband. 








Mrs. V. Benrr v. Her Houspanp. 


A debtor who is insolvent, and against whom proceeding to compel a surrender of property, can do 
nothing to impair the rights of his creditor. 


PPEAL from the Second District Court of New Orleans, Thomas, J. 
C. Morel, for appellant. C. E. Schmidt, for appellee. 


Howe, J. The plaintiff having obtained a judgment against her hus- 
band for a large sum of money, and having taken from her said husband 
a transfer of certain real property, by notarial act, in part satis- 
faction of said judgment, took a rule on several judgment creditors of 
the husband to cancel their judicial mortgages. 

On hearing the parties, the District Judge discharged the rule, and the 
plaintiff appealed. 

The question presented is, what is the effect of the sale from the hus- 
band to the wife, as to the mortgages resting on the property sold? It is 
shown that, at the date of the sale, the husband was insolvent, and pro- 
ceedings were pending to compel a surrender of his property to his ere- 
ditors. He certainly could do nothing to impair the rights of his cedi- 
tors, and although the law authorizes such a contract for such purpose, 
under certain circumstances, it does not give it the effect of a forced sale 
as to third persons. 

We know of no provision of law which authorizes the cancelling of the 
mortgages resting upon the property thus acquired, by plaintiff, as sought 
to be done in this proceeding. 

Judgment affirmed. 








Crry or New Orteans cv. Srate Morvat Insurance Company. 


The subscription notes of a mutual insurance company constitute a part of the capital stock of the 
company, and are subject to taxation. 


PPEAL from the Second District Court of New Orleans, Whitaker, J. 
W. H. Hunt, for appellant. DL. M. Day, for appellee. 


Hower, J. The question presented in this case is, whether or not 
the subscription notes of the company constitute a part of the capital, 
which is subject to taxation under the law ? 
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In the cases of the City of New Orleans v. Union Insurance Company, and 
Same v. Star Mutual Insurance Company, we decided the question in the 
affirmative, and for the reasons therein given : 

It is ordered, that the judgment appealed from be affirmed, with 
costs. 





New OrtEans CANAL AND Bangzina Company v. WitiiAmM Bamey. 


The possession of a negotiable promissory note is prima facie evidence of ownership. 


PPEAL from the Fourth District Court of New Orleans, Theard, J. 
Sullivan, Billings & Hughes, for appellant. Hyman & Jonas, for 
appellee. 


Hyman, C. J. On the 4th day of January, 1858, the defendant gave to 
W. & D- Urquhart six notes of hand, payable to his own order, and by 
him endorsed in blank. 

He also gave a mortgage on certain property to secure the payment of 
the notes, and agreed, in the act of mortgage, that should it become ne 
cessary to institute legal proceedings, for the recovery of the amount of 
the notes or any part thereof, he would pay the attorney’s fee, who might 
be employed for that purpose by any holder of the notes. 

Plaintiff became the owner of two notes, and brought suit against de- \ 
fendant, asking judgment for the amount of the notes, the interest there- 
on, and the fees of the attorney employed by plaintiff to institute the 
suit to recover the amount of the notes and interest. 

Plaintiff also asked that the mortgage be recognized, and declared exe- 
cutory in its favor. 

The District Judge rendered judgment as asked for, and defendant has 
appealed. 

On the trial of the case in the District Court, the plaintiff adduced 
as evidence to sustain his claim, the notes with their endorsement, and 
the act of mortgage. 

This evidence entitled plaintiff to the judgment asked for. No evidence 
was introduced by the defendant. 

Let the judgment of the District Court be affirmed, the appellant to 
pay costs of appeal. 
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Riacin & Co. v. Unton Bank or Lovistana. 


Under the Act of March 18th, 1858, no one but the Attorney General can urge the forfeiture of a bank’s 
charter, and a judgment of forfeiture obtained without his consent and concurrence, will be reversed. 


PPEAL from the Third District Court of New Orleans, Fellowes, J. 
E. W. Huntington, for plaintiffs, appellees. G. L. Bright, for defen- 
dant, appellant. 3B. L. Lynch, for State of Louisiana. 


Hyman, C. J. Riggin & Co. filed in the Third District Court of New 
Orleans, a notice of protest of one of the notes of the Union Bank of 
Louisiana, in conformity to an Act of the General Assembly of the State 
of Louisiana, passed on the 18th of March, 1858, entitled ‘‘ An Act to 
amend the 20th section of the Act entitled an Act to establish a general 
system of free banking in the State of Louisiana,’’ and the Judge of said 
Court ordered notice of the filing of the notice of protest of the note to 
be served on the Attorney General of the State. The Attorney General, 
by petition, applied to the Court for a writ of sequestration of the pro- 
perty and assets of the bank, a judgment forfeiting its charter, and the 
appointment of liquidators. 

The bank failed to answer within three days after citation was made on 
it, and the Judge rendered judgment forfeiting its charter, ordering its 
assets to be sequestered, and appointing liquidators. 

The bank made motion to have the judgment cancelled and annulled, 
which motion the Judge overruled, and signed the judgment. 

The bank appealed. 

This judgment was rendered without the knowledge or consent of the 
Attorney General, who had agreed (on the representation of the bank, 
that, within a few days, it would receive means to pay its debts) not to 
urge the forfeiture of its charter until he gave notice of his intention of 
so doing to the attorney of the bank.” 

At whose instance this judgment was obtained, the swonientpa does not 


inform us. 
No one but the Attorney General, under the act referred to, was autho- 
| rized to urge the forfeiture of the bank’s charter, and the judgment of 


forfeiture was urged and obtained, not only without his consent, but con- 
trary to his express agreement. 

One of the reasons given by the Judge for refusing to set aside the 
judgment, was a non-compliance with a rule of his Court. 

This rule is not to be found in the transcript of appeal, and we have 
nothing before us that enables us to say that his judgment was correct in 
that respect. 

From the evidence before us, we conclude that the refusal of the Judge 
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to set aside the judgment and to grant a new trial was erroneous, contrary 
to law, evidence, and the rights of the only parties to this proceeding, to 
wit : the Attorney General-and the Union Bank of Louisiana. 

It is therefore ordered and decreed, that the judgment of the District 
Judge be annulled and reversed, and that the case be remanded, to be 
proceeded with in conformity to law. 





Umton Bank oF TENNESSEE v. Epwarp LOocKETT. 


Where parties extend credit or discount bills of exchange on the faith of a letter of credit, general in 
its terms, the parties giving the letter of credit are responsible for the amount advanced on the faith 
of such letter of credit and in accordance with its terms. 


PPEAL from the Fourth District Court of New Orleans, Price, J. 
Clarke & Bayne, for appellant. Foute & Clinch, for appellee. 


LapavveE, J. The plaintiff claims of the defendant $2,070 90, with 
interest and costs, upon a letter of credit and two bills of exchange, of the 
following tenor, respectively : 

**Savannau, August, 5th, 1857. 

**Mr. John A. Campbell is hereby authorized to draw upon us for fifteen 
thousand ($15,000) dollars, in such sums as may suit his convenience, at 
from thirty to sixty days’s date. 

** His bills will be duly honored and paid at maturity. 

Respectfully, 
(Signed) Lockett & SNELLINGS.” 


*« $1,070 90. Cuatranooaa, Dec. 4th, 1857. 

** Sixty days after date, pay to the order of Chandler & Co. one thous- 
and and seventy dollars and ninety cents, value received, which place to 
the account of (Signed) Joun A. CAMPBELL. 

‘To Lockett & Snellings, Savannah, Ga.” 


** $1,000. CaatranooGca, Tenn., Dec. 5th, 1857. 

‘* Sixty days after date, pay to the order of myself, at Marine Bank, 
Savannah, one thousand dollars, value received, and the same to account 
of (Signed) Joun A. CAMPBELL. 

** To Lockett & Snellings, Savannah, Geo.” 





The defendant answered by a general denial. He denies particularly 
that any bills were drawn or negotiated, as alleged; and further denies 
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that, as plaintiff well knew, any letter of credit was ever furnished to be 
used as alleged by plaintiff. 

The District Court gave judgment for plaintiff, and the defendant 
appealed. 

Both bills of exchange were duly presented to the drawees, and pro- 
tested for non-acceptance and non-payment. 

Plaintiff contends that the drawer was duly authorized to draw upon 
the said Lockett & Snellings, and that said bills of exchange were taken 
and negotiated upon the faith and guarranty of said letter of credit, and 
that said defendant, being one of the writers of said letter of credit, is 
bound to pay said drafts. 

It seems to us that this case turns entirely on a question of fact. Was 
John A. Campbell credited upon the faith of that letter of credit? The 
affirmative answer makes the defendant liable, and the negative dicharges 
him. It is clear that this letter of credit was written with the intention 
to be produced to third parties, who might be willing to advance money, 
or give credit to said John A. Campbell. 

In the case of Nesbitt v. Galbraith, 3 An. 690, the letter of credit was as 
follows : 








‘* New OruEans, May 8th, 1847, 
““W. A. Whitaker, Esq., St. Louis, Mo : 

“Sir: You are hereby authorized to value upon the amount of five 
thousand dollars, in your bills upon us, at from twenty days to four 
months’ date, in sums to suit your convenience, and the same will be 
accepted by us and paid at maturity. 

Your obedient servants, 
(Signed) GaupraiTrH & GREENFIELD.” 


The only difference between the two letters & credit is, that the above 
is addressed to the party in whose favor it was drawn, and the one 
in this case seems to have been intended as a document to be exhibited 
to any one who might have had business with John A. Campbell. 

In that case this Court said : 

“Tf the letter be, as we feel satisfied it is, a document intended to be 
exhibited to third parties, and induce them to take Whitaker’s bills, then 
the promise which the letter contains is, by intendment of law, a promise 
to any body taking a bill on the faith of the letter; and the advance of his 
money, which the party makes on the inducement and faith of the letter, 
is a sufficient consideration; damages to the promisee constituting as good 
a consideration as benefit to the promisor.” 

Galbraith & Greenfield, the writers of the letter of credit, were accord- 
ingly held liable to pay a bill of exchange, drawn by W. A. Whitaker in 
favor of and taken by W. Nesbitt & Co., on the faith of the letter of cre- 
dit. See the case of Russel v. Wiggin, 2 Story, 214. 

The letter of credit sued upon was produced and offered on the trial ° 
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below by plaintiff, raising a fair presumption that it was delivered and 
acted on the faith thereof, at the time of the transaction. Besides, 
Richard B. Campbell testified that he was teller in the bank; that he did 
not know, of his own knowledge, the contents of the letter of credit Tre- 
ferred to; but it was upon the grounds of his having (alluding to John A. 
Campbell) a letter of credit that the bank discounted his bills ; that he 
heard the parties talk of having a letter from Messrs. Lockett & Snellings, 
but no distinct recollection of having seen one. 

The possession by plaintiff of the letter of credit, and the testimony of 
Richard B. Campbell, satisfy us that the plaintiff took the bills of ex- 
change upon the faith of the letter of credit. 

In other respects the case has been clearly made out. We are of opin- 
ion that our learned brother of the District Court decided this case cor- 
rectly, and that this judgment must be affirmed. 

It is therefore ordered and decreed, that the judgment appealed from 
be affirmed, at the costs of the appellant. 





Pap Drumm v. J. H. Braprute anv D. B. Penn. 


In an action against the endorser of a promissory note, the petition contained no — allegation 
that the defendant had endorsed the note : 

Held :—That the note with the endorsement of the defendant on it, being made part of the petition, 
the petition conveyed sufficient notice to the defendant of his liability without the allegation of 
endorsement. 

The certificate of the notary, who protests a note, that he left a notice of protest with a person who 
was an agent of the party on whom the demand of payment was made, is not prima facie evidence 
of the agency. A notary can onlycertify to those matters which the law provides he may certify to, 


PPEAL from the Fourth District Court of New Orleans, Theard, J. 
S. Flower, for appellant. 7. H. Howard, for appellee. 


Iustzy, J. The defendant, D. B. Penn, sued as the endorser of a pro- 
missory note, pleaded the general issue. Judgment was rendered in favor 
of the plaintiff, whereupon the defendant moved for a new trial, which, 
failing to obtain, he appealed. 

On the trial of the case in the Court below, the defendant Penn object- 
ed to the admission of the note in evidence, and of all other testimony to 
prove his endorsement of the note sued on, on the ground that the peti- 
tion contained no allegation that the note sued on was endorsed by him. 
The note and the accompanying documents, viz: the protest and the cer- 
tificate of the notice of protest, were annexed to the petition as a part of 
it, and this, with an allegation that the plaintiff was the owner and holder 
of the note, would convey notice of the endorsement of the defendant, 
* which was apparent upon the note, See Net et aly. Brander, 14 La, 370, 
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It would certainly have been more regular, that the plaintiff 
have specially alleged the endorsement; but as that fact was rev by : 
the note, which made a part of the petition, the defendant could not be 4 
surprised by the introduction of evidence to prove it. : 

No objection was made to the act of protest and the notice of protest, 
which are in proof ; but the defendant contends that it is not shown that 
he ever was notified of the failure of the drawer to pay the note, or of the 
protest, and that he is therefore discharged. 

The notary’s certificate reads thus : 

**A notice to D. B. Penn was left at the residence of J. P. Shortridge, 
his attorney in fact, with a female white servant, the said Shortridge, 
attorney, not being in.” 

The Act of the Legislature of 1817, re-enacted in 1855, makes the certi- 
ficate of the notary, of the manner in which he shall have served notice 
of protest on an endorser, evidence of all matter therein stated; but that 
evidently means of all matter which it is his duty to certify, not of ex- 
traneous facts, such as of the fact of agency of a party on whom a demand 
is made, or a notice served. This was the-view on this question taken by 
the Court, in Fortier v. Field, 17 La. R., in which the Court remanded the 
case for a new trial, because there was no other proof than the statement 
of the notary in the certificate, that Frey, from whom he demanded the 
payment of the note, was the agent of the drawer of it. q 

We hold this to be the correct doctrine, that the statements of notaries 
of extrinsic facts, in relation to demands or service of notices, in their 
certificates, is not even prima facie evidence of such facts, which must be 
proved dehors the certificate. 

No such evidence was adduced by the plaintiff, and the case must be 
remanded. 

It is therefore ordered, adjudged and decreed, that the judgment of the ; 
District Court be annulled, avoided and reversed, and that this case be 4 
remanded for a new trial, the appellee paying costs of appeal. f 
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J. & J. M. Hooxapay v. Envi A. Sxnaas. 


It has been settled, by frequent decisions of this Court, that, in order to enable the Courts of this 
State to give effect here to a judgment rendered in another State, the whole record of the proceed- 
ings, under which the judgment was obtained, must be produced, in order to show how far it may 
be conclusive. The transcript must show that the proceedings are clothed with the forms necessary 
to the validity of a judgment in the State from which it comes. It must also show that the defend- 
ant had due notice, or that he actually appeared. In the absence of evidence, either impeaching a 
foreign judgment or going to show that it had not, under the laws of the State where it was rendered, 
the effect of a final judgment, our Courts are bound to consider it as having the force of the thing 
adjudged. 

if PPEAL from the Fourth District Court of New Orleans, Price, J. 

. Whitaker & Fellows, for appellant. J. G. White, for appellees. 


TatiareRRo, J. The plaintiffs seek to enforce a judgment rendered in 
66 
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their favor against the defendant, in the city of Philadelphia, in Decem- 
ber, 1859, for the sum of-twelve hundred and twenty dollars, principal, 
and the further sum of sixty-five dollars, costs. 

The defendant put in a general denial. He avers that the pretended 
judgment sought to be enforced against him was obtained in fraud of his 
rights, and by deception and ill practices. : 

The plaintiffs had judgment in the lower Court, and the defendant has 
appealed. 

Two bills of exception were taken by the defendant to the ruling of the 
Court below. The first, to the refusal of the Court to admit evidence to 
substantiate the fraud and irregularity alleged by defendant to have been 
used in obtaining the Pennsylvania judgment. This evidence was pro- 
perly excluded by the Judge & quo, on the ground that the alleged fraud 
was matter of defence in the original action, and that *t cannot now be set 
up against the foreign judgment. 

The second bill of exceptions raises the only question of importance 
presented in the case. The defendant objected to the introduction of the 
record of proceedings had in the suit in Pennsylvania, on the ground that 
the record is mutilated and incomplete, as it does not contain the bill of 
exchange upon which the action was founded, the plea or defence, nor 
the rule for a new trial; and that the absence of these documents is not 
accounted for. 

The clerk or prothonotary of the District Court of the city and county 
of Philadelphia, certifies the transcript to be a true copy of the whole re- 
cord of the case ; yet, the record presented shows by his own statement, 
therein made, that the copy of the bill of exchange, upon which the suit 
was founded, the plea of the defendant, and his motion for a second new 
trial, were missing, and could not be found, after diligent search for these 
papers had been made. 

It has been settled, by frequent decisions of this Court, that, in order 
to enable the Courts of this State to give effect here, to a judgment ren- 
dered in another State, the whole record of the proceedings, under which 
the judgment was obtained, must be produced, in order to show how far 
it may be conclusive. The transcript must show that the proceedings are 
clothed with the forms necessary to the validity of a judgment in the State 
from which it comes. It must also show that the defendant had due no- 
tice, or that he actually appeared. In the absence of evidence either im- 
peaching a foreign judgment, or going to show that it had not, under the 
laws of the State where it was rendered, the effect of a final judgment, our 
‘Courts are bound to consider it as having the force of the thing adjudged. 
10 L. R. 222. Ibidem, 381. 18 L. R. 33. 19 L. R. 526. 3 An. 634. 5 
An. 43. 

These conditions are all fulfilled in the case before us. The record dis 
closes that personal service of citation was made upon the defendant; that 
he actually appeared; that, in his affidavit of defence, he admitted the 
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existence of the bill of exchange sued upon, and that, after a verdict was 
rendered by the jury against him, he applied for and obtained anew 
trial. 

The final judgment rendered against him must be taken as conclusive. 
The presence of the papers missing from the record would add nothing to 
its purport, Their absence does not diminish or alter its effects. Demmi- 
nus non curat lex. 

We concur with the learned Judge 4 quo in the lucid views expressed in 
the judgment of the Court below. 

It is therefore ordered, adjudged and decreed, that the judgment of the 
District Court be affirmed, with costs. 
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Geo. W. Cuapp, MASTER AND OwNers oF ScHOONER CARRTE SANFORD ?. 
T. W. Sranron & Co. 


The proprietors of steam tow-boats (such as ply between New Orleans and the Gulf of Mexico) are 
common carriers, and responsible as such. 

By the contract for towing, the captain of a tow-boat is bound to carry vessels safely to their destina- 
tion, unless prevented by uncontrollable accidents, or such as are not within the control of human 
foresight or power. Ifthe boat be so much under the influence of the rudder of the ship, it is the 
duty of the master of the tow-boat to look to it. His undertaking is to tow the vessel in safety, and 
he has a right to assume all the authority necessary to cifect that purpose. The command and care 
of the vessel towed should either be subject to his command whilst she is carried by his boat, or her 
rudder should be placed in the hands of one of his own men. We considor a vessel thus towed as 
property carried for hire, in which her crew should not be viewed as having any lawful a ency. 


PPEAL from the Sixth District Court of New Orleans, Howell, J. 
Race & Foster, for appellants. Benjamin, Bradford & Finney, for 
appellees. r 


Lasavve, J. The plaintiffs claim of the defendants the sum of $805 55, 
for damages, alleged to have been sustained by the schooner Carrie San- 
ford, through the fault and negligence of the defendants, owners of the 
steam tow-boat Anglo Saxon. 

The Anglo Saxon left the Bar on the 2lst December, 1858, with two 
ships, made fast on each side, and two small vessels astern—the Carrie 
Sanford and a Spanish barque, the Providencia. The vessels astern were 
towed by hawsers, fifty or sixty fathoms in length, and made fast in the 
usual way, by the bits aft on the tow-boat, the Carrie Sanford on the port 
side and the Spanish barque on the starboard side. As the tow-boat and 
vessels were coming up, and rounding Poverty Point, the hawser of the 
Spanish barque parted, and the barque came into collision with the 
schooner Carrie Sanford, inflicting the damages complained of. The 
hawser which parted was a nine-inch hawser belonging to the barque, 
which was steered by its own men. 
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Charles Decker, the mate of the Carrie Sanford, testified that it is usual 
for tow-boats to take smaller vessels in tow astern ; the proper place for 
the barque was immediately astern of the ship ahead of her ; if she had 
been properly steered, there was no difficulty in her keeping her proper 
place ; there would be no danger for vessels in tow astern if they are pro- 
perly managed. 

Captain George Heaton testified that he had been connected with tow- 
age business since 1829, and that he never knew any person sent from the 
tow-boat on board vessels astern, to steer them ; they are always steered 
by theirown men. That he considered there was no danger for any of 
the vessels astern, when properly steered, and there was no difficulty in 
steering them properly. 

The whole testimony goes to show that the Spanish barque was impro- 
perly steered, and that it was in consequence of this bad management 
that her hawser parted, and that she came in collision with the Carrie 
Sanford, and caused the damages complained of. 

As to the tow-boat Anglo Saxon, she was properly managed, and the 
accident happened through the neglect and fault of the man who steered 
the Spanish barque, and not by an uncontrollable event—force majeure. 

The question now arises, are the defendants responsible for the neglect 
and fault of the Spanish barque ? z 

The proprietors of steam tow-boats (such as ply between New Orleans 
and the Gulf of Mexico) are common carriers, and responsible as such. 
Cicero Davis v. Nimrod Howsen ei als. 6 Rob. 255. Smith v. Price, 1 La. 
Rep. 354. (freen et al. v. Crace et al. 18 An. 

The owners of the tow-boat Anglo Saxon, being regarded as common 
carriers, were bound to tow the Carrie Sanford in safety, and the man 
steering the Spanish barque became their agent for the time being, the 
said Spanish barqie being considered under the control and management 
of the captain of the said tow-boat, Anglo Saxon. , 

In the case cited (Smith v. Price, 1 La. 354), this Court, speaking of 
the captain of a tow-boat, said : 

‘* By the contract for towing, he is bound to carry vessels safely to 
their destination, unless prevented by uncontrollable accidents, or such 
as are not within the control of human foresight or power. If the boat 
be so much under the influence of the rudder of the ship, it is the duty 
of the master of the tow-boat to look to it. His undertaking is to tow the 
vessel in safety, and he has a right to assume all the authority necessary 
to effect that purpose. The command and care of the vessel towed should 

"either be subject to his command whilst she is carried by his boat, or her 

rudder should be placed in the hands of one of hisown men. We con- 
sider a vessel thus towed as property carried for hire, in which her crew 
should not be viewed as having any lawful agency.” 

We are of opinion that the defendants are liable. 

We now come to the question of damages. 
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"The bills of expenses for the repairs, amounting to $305 55, have been 
received in evidence, and are not disputed ; the demurrage of the boat 
during eleven days is not contested, but the estimate put by witnesses is 
different. After comparing the testimony, we have come to the conclu- 
sion that the fair value is $27 50 per day, making $302 50. 

Our learned brother below gave judgment for defendants. We believe 
he erred. 

It is therefore ordered and decreed, that the judgment appealed from 
be annulled and reversed. 

It is further ordered and decreed, that the defendants pay, in solido, to 
the plaintiffs, the sum of six hundred and eight dollars and five cents, 
with legal interest from judicial demand, to wit : the 29th January, 1859, 
and costs of suit in both Courts. 

HoweEt., J. recused. 
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JAMES JEFFRIES v. BELLEVILLE [Ron Works Company. 


The Belleville Iron Works Company, a corporate body domiciled in New Orleans, came into Court and 
made a voluntary cession of its property, and after due proceedings had, an order was made staying 
all proceedings against the corporation, and a syndic was appointed; a short time after the order 
was granted, a creditor of the corporation brought an action to recover an amount due him from the 
corporation, and prayed that the order staying proceedings against the corporation be annulled ; 
after trial, the Court rendered judgment annulling the order, as prayed for : 

Held :—That all subsequent proceedings, on the part of the Belleville Iron Works Company, taken to 
perfect the cession of their property in settlement of its debts, were void, as the order staying pro- 
ceedings and appointing a syndic was annulled. 

Corporations have no right, under the laws of Louisiana, to make a voluntary cession of their assets 
to their creditors and obtain the benefit of the insolvent laws. 


PPEAL from the Fourth District Court of New Orleans, Price, J. 
Simonds & Fenner, for appellant. C. Roselius and B. Bradford & 
Finney, for appellees. 


Lapavuve, J. On the 18th January, 1859, the plaintiff filed below a pe- 
tition, showing that the defendant, the Belleville Iron Works Company, 
a corporate body, organized and chartered by authority of the laws of the 
State of Louisiana, and domiciliated in the city of New Orleans, was 
justly indebted to him in the sum of $3,262 86, with interest, etc. 

He further stated, that he was advised that, on the 29th day of Decem- 
ber, 1859, an ex parte order was granted by the Judge below, upon the 
petition of the defendant, praying to be allowed to make a voluntary ces- 
sion of its assets to its creditors, staying all proceedings against the per- 
son and property of the said company. That said order was illegal, and 
improvidently granted by the said Judge; therefore, it should be annulled 
and vacated, for this : That corporations, such as the defendant in this 
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case, have no right, under the laws of this State, to make a voluntary sur- 
render of their property to their creditors, and obtain the benefit of the 
insolvent laws of this State; and that the institution of the proceed- 
ings by the said defendant against its creditors, for that purpose, is only 
calculated to harass and delay its creditors in collecting their debts. 

Wherefore the plaintiff prayed, in substance, that the Belleville Iron 
Works Company be cited, through its President, J. J. Person, and that, 
after due proceedings had, the order heretofore granted by the Judge, staying 
all proceedings against the person and property of the defendant, on the petition 
of the defendant, on file in Court, be annulled and vacated, and that the defen- 
dant be decreed to pay petitioner $3,262 68. 

On the 24th February, 1859, on motion of plaintiff's counsel suggesting 
to the Court that R. Wells had been elected syndic of the creditors of the 
defendant, since the institution of this suit : 

It was ordered by the Court that R. Wells, syndic, be made a party to 
the suit, etc. 

On the 12th March, 1859, R, Wells filed an exception, as follows : 

Now comes Richard Wells, made party herein, in his capacity of syndic 
of the said defendant’s creditors, and excepts to the petition of said plain- 
tiff ; that he cannot proceed in the manner and form attempted herein, 
inasmuch as the said defendants have made a cession of their property 
to their creditors, the same has been duly accepted and stay of proceed- 
ings granted thereupon, as will appear from reference to the suit now 
pending in this honorable Court, entitled Belleville Iron Works Company v. 
Their Creditors, the plaintiff herein cannot prosecute this suit, but the 
same must be cumulated with the said insolvent proceedings. 

Whereupon said appearer prays that the exception be maintained, and 
that he be hence dismissed, with costs and general relief. 

On 2d May, 1859, the Court sustained the exceptions, as follows : 

For the reasons assigned and on file, in the case of Jeffries v. Belleville 
Iron Works Company, No. 12,851 of the docket of this Court : 

It is ordered that the exception herein filed by Richard Wells, syndic, 
be sustained, and that this cause be cumulated with the insolvent proceed- 
ings of the Belleville Iron Works Company v. Their Creditors. 

From that judgment the plaintiff, James Jeffries, appealed to the Su- 
preme Court. There the judgment of the District Court was reversed, 
and the case remanded to the Court below, to be proceeded in according 
to law. ' 

In their decision, the Supreme Court say that a corporation, created 
under the act for the organization of corporations for works of public im- 
provement and utility, approved March 14th, 1855, cannot avail itself of 
the provisions of the act relative to the voluntary surrender of property, 
approved March 14th, 1855, sec. 15, A. 19. 

The case being thus remanded, the Court below, on the 23d March, 
1860, rendered the following decree : 
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“Tt is ordered, adjudged and decreed, that the order of the Court, enter- 
ed on the 29th December, 1858, in the case of the Belleville Iron Works 
Company v. lis Creditors, No. 12,890 of the docket of this Court, staying 
all judicial proceedings against the property of said Company be vacated and 
annulled; and it is further ordered, that the plaintiff do have and recover 
of the defendant, the Belleville Iron Works Company, the sum of $3262 86, 
ete. 

This judgment is in accordance with the prayer of the petition. 

The plaintiff moved for a new trial, which was refused. 

Now that judgment is final (being unappealed from), and is res judicata, 
and the question arises as to its effects, it is contended by the appellant 
that it annuls and sets aside all the elements and decrees comprised in 
said order referred to, of the 29th December, 1858; the appellees contend 
that it only annuls that part of it staying all judicial proceedings against 
the property of said company. The question is then presented, is that 
order accepting the cession annulled ? If so, the creditors were divested 
of their quasi ownership in the property so ceded, and the plaintiff was 
right in seizing the property and money in the hands of R. Wells and 
others, as was done; but if that order accepting the cession was yet in 
force, such proceedings were illegal. We think that part referring to the 
slaying of the proceedings, is descriptive and not restrictive of the order 
accepting the cession. ' 

We now come to the proceedings which have brought the case before 
us. The plaintiff, after having obtained judgment against the said com- 
pany, proceeded to execute the same by a fi. fa. on the property, rights 
and credits of said company, and garnisheed the Bank of America, Rich- 
ard Wells and others, and interrogatories were propounded to and answer- 
ed by them. The garnishees showed that they had nothing in their hands 
belonging to the Belleville Iron Works Company, and what they had be- 
longed to the creditors of said company, represented by their syndic, R. 
Wells. 

After the answers of the garnishees to the interrogatories propounded 
to them, the plaintiff took a rule upon said garnishees to show cause why 
judgment should not be entered up against them on their answers. To 
that rule defendants excepted, as follows : 

The defendants now appear, and for their peremptory exception to the 
rule herein, say: ‘‘ That, according to the showing of the actor in said 
rule, the proceeding cannot be sustained, as it attempts to annul or ignore 
the proceedings of the Belleville Iron Works Company v. lis Creditors, and 
these respondents contend that, if said proceeding can be annulled at all, 
a regular suit for that purpose must be instituted, in the ordinary form of 
judicial proceedings; whereupon respondents respectfully pray that this 
exception may be sustained and the rule dismissed, with costs.” 

Upon the trial of said exception, the Court rendered judgment as 
follows : 
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‘‘After hearing pleadings and the exceptions filed herein by defendants 
in the rule, the Court sustained the same, and ordered that the rule be 
dismissed, with costs.” 

From that judgment the present appeal is taken by the plaintiff in the 
rule. 

We are of the opinion that the judgment rendered on the 23d March, 
1860, fully annulled, in all its parts, the order dated 29th December, 
1858, and allowed the creditors to proceed as if there had been no surren- 
der. We have before us nothing but the judgment upon the exception, 
and the case has to be remanded. 

It is therefore ordered, adjudged and decreed, that the judgment ap- 
pealed from be annulled and reversed ; that the exception be overruled, 
and the case remanded to be proceeded in according to law, the appellees 
paying the costs of appeal. 


Tae Same v. THe Same.—On REHEARING. 


LaxzavveE, J. This case is on a rehearing. 

On the 29th day of December, 1858, the defendant, being incorporated 
by an act of the Legislature, tendered a cession of its property to its cre- 
ditors, under the law of voluntary surrender by insolvent debtors. The 
Judge accepted the same for the henefit of its creditors; ordered a meet- 
ing of said creditors to be convened before a notary public, on the 7th 
day of February, 1859, to deliberate on the affairs of said company and 
to appoint a syndic; ordered a stay of all judicial proceedings against the 
property of said company, and appointed an attorney to represent the 
absent creditors. 

The acknowledged debts of the company, as per statement annexed to 
the petition for a surrender, amounted to $199,145 72. 

At the meeting held under. the order of Court, all ,the creditors appear- 
ing, representing together an amount of debts of $184,376 21, voted to 
accept the surrender, and for R. Wells for syndic, and for a sale, for cash, 
of all the property and assets of the company. 

The attorney for the absent creditors appeared at said meeting, and re- 
serving all rights to his constituents, declared that he had no objection to 
offer to what had been done, or to the homologation of the same, and 
signed the deliberation. 

Wells was duly confirmed and qualified as syndic, and on his applica- 
tion, the movable property surrendered was ordered by the Judge to be 
sold by the sheriff, for cash. 

On the 23d May, 1858, the syndic filed a provisional tableau of distri- 
bution, in which he charges himself with a total amount of net receipts, 
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resulting from proceeds of sales of property, say............ $50,198 18 
Out of which he deducts certain disbursements for expenses, 15,519 83 








Leaving, for distribution, a balance of...............2.0.00 $34,678 35 
The privileged claims are put down at the sum of $60,735 65, added up 
together. 


After order and publication of notice, as required by law, this tableau 
of distribution was duly approved and homologated by the Judge, so far 
as the same was not opposed, on the 4th June, 1859. All the oppositions 
which were between privileged creditors were withdrawn, and dismissed 
in February, 1860; and the syndic, on a rule, was ordered to pay certain 
privileged creditors, in pursuance of the judgment of homologation of the 
tableau of distribution, the sum of $5,625. 

This judgment was signed on the 25th February, 1860. 

The plaintiff, James Jeffries, 2 citizen of the State of Pennsylvania, 
filed this suit on the 18th January, 1859, to annul the judgment of the 
29th December, 1858, accepting the cession of property for the benefit of 
the creditors of said company, and praying for a judgment against said 
property for $3,262 62. 

After a long litigation, a final judgment was rendered by the District 
Court, on the 234 March, 1860, annulling said order accepting said sur- 
render, and the said company was ordered to pay said plaintiff the amount 
claimed in his petition. 

In the meantime, between the filing of this suit and the judgment ren- 
dered therein, the regular proceedings in insolvencies went on—meeting ; 
of creditors, apgointment of syndic, order of sales, tableau of distribution 
of proceeds of sales, judgment of homologation, ete. After having ob- 
tained judgment, plaintiff proceeded to execute the same on the pro- 
perty of said company, and he garnisheed the Bank of America, Richard 
Wells and others, and interrogatories, filed 30th April, 1860, were pro- 
pounded to and answered by them. The garnishees showed by their 
answers that they had nothing in their hands belonging to the company, 
and what they had belonged to the creditors of said company, represented 
by their syndic, R. Wells. 

The answers of Richard Wells, to the interrogatories propounded to ; 
him, are principally as follows: 

‘*T have nothing in my possession, or subject to my control, belonging 
to the defendant, the Belleville Iron Works Company, so far as Iam ad- 
vised and believe. As syndic of the creditors of said Belleville Iron 
Works Company, I received possession of the assets set forth in the sche- os 
dule, filed on behalf of said company in the case now pending in thi >. 
Court, entitled Belleville Iron Works Company v. Their Creditors, No. — “ha 
on the docket of said Court, and to which schedule, and to the tableau 
filed therein, respondent refers for greater certainty.” 
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‘*No; except as above stated, in my capacity of syndic; in which capa- 
city I hold funds in cash and notes, as set forth in the tableau of distri- 
bution, already referred to above, and which has been duly homologated 
by the judgment of the Court. The amounts so received appear on said 
tableau, but respondent does not now recollect the same, and cannot state 
the amount, without referring to the tableau, with entire precision. The 
amount is believed to have been about between four thousand and five 
thousand dollars.” 

** A. Converse answered that he was indebted to Richard Wells, in his 
capacity of syndic of the creditors of the said Belleville Iron Works Com- 
pany. Onthe 10th March, 1860, the lease of the property occupied by 
said company, for the unexpired term thereof, ending on the 31st Decem- 
ber, 1865, was sold at public sale by the sheriff, ynder the order of this 
Court, and adjudicated to me at the rate of one thousand dollars per year, 
payable quarterly, at the period fixed by the original lease, say on the 1st 
January, April, July and October, of each and every year. Nothing has 
yet been paid on account of the rent accruing under said purchase.”’ 

William G. Hewes, President of the Bank of America, answered, in 
substance : 

‘* That the bank had on deposit, in the name of R. Wells, syndic of 
said company, $11,867; but, of that amount, $11,000 had already been 
garnisheed by order of the United States Circuit Court, in the case of 
Holdun & Co. v. Belleville Iron Works Company.” 

On the 18th June, 1860, the plaintiff took a rule on the garnishees to 
show cause why they should not pay in solido the amount of the judg- 
ment, in his favor, against said company, say $4,000, on the grounds, in 
substance, that the amount in their possession has been seized and made 
subject to said judgment; that the indebtedness of Converse amounts to 
said judgment ; that the distribution of the funds by tableau, referred to 
by R. Wells, is jllegal and void; and, if not so, is, as to plaintiff, res inter 
alia acta ; that said Wells is not entitled, as against this plaintiff, to the 
commission claimed by him as provisional syndic; that the money in the 
Bank of America is still undisturbed and under the control of the 
Court. 

The garnishees excepted to this rule, on the ground : 

That, according to the showing of the actor in said rule, the proceed- 
ing cannot be sustained, as it attempts to annul or ignore the proceedings 
of the Belleville Iron Works Company vy. lis Creditors, and that said pro- 
ceedings must be annulled by a regular suit brought for that purpose, in 
the ordinary form of judicial proceedings. 

This exception was sustained, and the rule dismissed. The plaintiff 
appealed. 

We have decided in our former opinion, that the judgment on the 23d 
March, 1860, fully annulled, in all its parts, the order of the Judge, dated 
29th December, 1858, accepting the cession of property of the company 




















NEW ORLEANS, DECEMBER, 1866. 691 
Jeffries v. Belleville Iron Works Company. 


for the benefit of its creditors. This suit was brought on the 18th Janu- 
ary, 1859, even before the meeting of the creditors. We have granted a 
rehearing to afford an opportunity to examine to what extent the proceed- 
ings, to which plaintiff was not a party, would bind and affect him. While 
this suit was pending, and the syndic being a party therein, the proceed- 
ings were carried on as if there had been no suit to set aside the accepted 
cession of the property. We have re-examined the case, and bestowed a 
good deal of time and attention upon it, and we have come to the same 
conclusion as before : that the judgment rendered on the 23d March, 
1860, fully annulled, in all its parts, the order dated 29th December, 1858, 
and allowed the creditors to proceed as if there had been no surrender. 

We have also examined the question, as to the legal effect of the same 
judgment upon the anterior proceedings in the surrender, and we have 
concluded, after the most mature deliberation, that the judgment homolo- 
gating tableaux of distribution were not binding on plaintiff, so as to pre- 
vent him from seizing money and effects yet in the hands of the so-called 
syndic, or other garnishees, such money and effects being considered as 
the property of said company, after the judgment setting aside the sur- 
render. Sublato cundamento cadit opus. 

It is therefore ordered and decreed, that our former judgment remain 
undisturbed. 











SO mmm rn rwwn*> 


S. W. Hoyr v. H. Benner, etal. 


Arule was taken to set aside an attachment for the reason that no United States internai revenue 
stamp had been affixed to the affidavit or petition. The rule was dismissed. The defendants after- 
wards filed a peremptory exception on the general ground that the provision of the United States 
internal revenue law had not been complied with: 

Held :—That the dismissal of the rule judicially established the fact, that the law requiring a stamp 
had been complied with, and if any other provision of the revenue law was relied on by the defend 
ant, he should have specially set forth the non-compliance. 

Fraud must be specially pleaded. 


PPEAL from the Fifth District Court of New Orleans, Leawmont, J. 
J. Fuller and J. C. Walker, for appellant. L. M. Day, for appellee. 


Howett, J. The defendants took a rule to set aside the attachment in this 
case, onthe groundamong others, ‘‘that neither the affidavit nor the petition 
has any such United States internal revenue stamp as is required by law.” 
This rule was dismissed, and defendants then filed a ‘‘peremptory excep- 
tion to the attachment and suit, on the ground that the said attachment 
and suit are null and void, by reason of the facts that the provisions of 
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the United States internal revenue laws were not, and have not been com- 
plied with by plaintiff. 

On the trial of this exception, the plaintiff objected, as is shown by the 
bills of exception, to going into trial thereof, on the ground that it present- 
ed the same issue as that in the rule which was dismissed, and which forms 
rei judicata, and to the introduction of any evidence on the ground that the 
exception is too vague and general—that the causes of nullity must be 
specially pleaded. 

The dismissal of the rule judicially established the fact that the law 
requiring a stamp has been complied with, and if there be any other 
provisions of that law different from that already invoked—the non-obser- 
vance of which rendered the suit null—they should have been specified, 
in order that plaintiff might have notice. 

The position taken by defendants’ counsel in argument, shows the im- 
portance and justice of this rule of pleading. He contends that the 
plaintiff affixed the required stamp after the rule to dissolve was taken, 
which subjected him to a penalty for fraud upon the government, and 
rendered all the proceedings null, because the consent of the internal 
revenue collector was not first obtained and a fine paid, as provided by 
the law in such cases; or, in other words, that plaintiff having omitted to 
affix the stamp at the proper time, did not, in putting it on the record 
afterwards, comply with the provisions of the law directing how it may 
subsequently be done, and thus committed a fraud. Charges so grave in 
their consequences should be definitely set forth. Fraud must be speci- 
ally pleaded. And, besides, from the pleadings, the plaintiff was not 
bound to presume that such questions would be raised. The legal pre- 
sumption, at the time of filing the exception, was, that the stamp had 
been affixed in accordance with law, and to enable the opposite party to 
prove the contrary (if allowable at all), the necessary allegation must be 
made. 

It is the duty of Courts to see that the law invoked is not evaded, but 
this duty must be performed in a mode just to all parties, and according 
to fixed rules of pleading. 

We think that the objection ‘to the evidence should have been sus- 
tained, and that the Court erred in maintaining the alleged peremptory 
exception. 

It is therefore ordered, that the judgment appealed from be avoided 
. and reversed, and that the peremptory exception of defendants be over- 
ruled without prejudice, and the cause remanded to be proceeded in 
according to law. Defendants to pay the costs of appeal, 
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Joun 8. Woorroik v. Sarp Granam’s Potty axnp Masten. 


Where a party is called in warranty, and becomes the real defendant in the case, he has the right to 
make all defences that go to defeat the plaintiff's demand. 

Where the plaintiff resides out of the State, the defendant can institute a demand, in reconvention, 
against him for any cause. 


PPEAL from the Fifth District Court of New Orleans, Leauwmont, J. 
Anderson Miller, for appellant. Harrison & Hunton, for appellee. 


Lasavuve, J. The petition states that John 8S. Woolfolk, who resides 
in Kentucky, is the master of the steamboat Peytona, engaged in carry- 
ing freight and passengers between Vicksburg and New Orleans. That, 
on or about the — day of September, 1865, there were shipped on board 
said boat at Vicksburg, and consigned to Geo. W. Byrne at New Orleans, 
six bales of cotton; that there was also shipped on board said boat on 
the same trip, a quantity of cotton consigned to A. L. Gaines; that the 
six bales of cotton above mentioned as having been consigned to Geo. W. 
Byrne, were erroneously taken from the wharf, where they had been dis- 
charged, by a drayman and erroneously delivered to A. L. Gaines, who 
has caused them to be shipped on board the vessel called the Graham's 
Polly, and they are now in the possession of the master thereof, whose 
name is unknown to petitioner ; that petitioner, by virtue of his posses- 
sion as carrier, and by virtue of a transfer of Byrne, the consignee of said 
cotton to him, is lawfully entitled to the possession of said six bales of 
cotton, which were marked as follows, (W), which are of the value of 
$1,350. 

The prayer is for a sequestration of said cotton. * be ee 
That plaintiff be adjudged to be entitled to the possession of said cotton, 
and the sheriff and defendant be ordered to restore it to his possession, 
or in default thereof, to pay him the value thereof, and for general relief. 

The captain and master of ship Graham’s Polly, was duly cited and 
served with the petition. 

Many exceptions and rules were filed below, and overruled by the 
Court, and we consider them unimportant and not seriously urged in 
this Court. 

The answer of the defendants, the ship Graham’s Polly and master, 
admits that A. L. Gaines shipped upon the ship Graham’s Polly, thirty- 
six (36) bales of cotton marked (W) ; that they received the same as a 
shipment and consignment from said Gaines as an ordinary transaction 
for the purpose of transportation to the port of delivery, and deny that 
they have any interest in the said cotton or the six bales that were claimed 
by plaintiff, except as carrier as aforesaid. 

The answer further states, that said A. L. Gaines, of New Orleans, was” 
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the consignor of said cotton, and the only party interested therein or 
responsible therefor, and prays that said Gaines be called in to defend 
this suit, etc. : 

The answer of A. L. Gaines contains, first, many exceptions to the 
form of action, but our attention has not been particularly called to pass 
upon them, and then a general denial. It admits that there was a ship. 
ment of cotton to him, per steamer Peytona, of fifty-five bales, thirty-one 
bales marked (W), and twenty-four bales marked (S)—in all, fifty-five 
bales; but the said steamer delivered to defendant thirty-six bales marked 
(W), and nineteen bales marked (S), as his consignment, making five 
bales over of those marked (W), and fivo less of those marked (S). De- 
fendant avers that the said steamer and plaintiff were notified of said 
mistake, and requested to rectify the same, but they refused to do so, 
and insisted upon the acceptance of this cotton as the consignment of 
defendant, and requested the payment of the freight bill, which defend- 
ant refused to pay for upwards of ten days after the delivery of said cot- 
ton ; but, after frequent importunities to accept said substitute and pay 
for the freight bill, defendant accepted the consignment and paid the 
freight bill of said steamer. Defendant denies that he received any more 
or better cotton than he was entitled to demand of said plaintiff as his 
consignment, and denies that the same was erroneously taken from the 
wharf and delivered, but he states that he has received the same in good 
faith from said plaintiff, as the captain and master of said steamer. De- 
fendant further pleads, that if judgment is rendered against him for the 
return of said six bales of cotton, then plaintiff would be responsible to 
him for the deficiency of six bales upon his consignment. 

Defendant concludes by praying to call said plaintiff in as his warrantor 
to defend this suit, and for such judgment as might be rendered in the 
principal action. But should the Court believe this to be more properly 

3 a reconventional demand, defendant, assuming the character of plaintiff 

in reconvention, states and shows, that if the said John S. Woolfolk re- 

covers, in this suit, judgment for the said six bales of cotton, or the value 

thereof, of the defendant, then your petitioner in reconvention will be 

entitled to recover judgment against said Woolfolk, also, for six bales of 

like cotton to make up the deficiency of his consignment, and he prays 
accordingly. 

To this demand in reconvention, plaintiff peremptorily excepted, on the 
ground that the same is not connected with or incidental to the principal 
demand. 

This exception was filed on the 23d November, 1865, and on the same 
day the case was tried, and judgment rendered in favor of plaintiff ; and 
in the same judgment the reconventional demand and call in warranty 
are dismissed. No reason is assigned for this dismissal, whether the ex- 
ception was sustained or whether the reconventional demand was passed 
upon by the Court, on its merits, we are at a loss to know. 
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The plaintiff, pretending to find the six bales of cotton, alleged to be- 
long to him, in the possession of the defendants, had the right to proceed 
as he did; and the defendants, disclaiming the ownership in the cotton, 
had the right, and it was their duty, to call in the shipper, A. L. Gaines, 
to defend his title to the cotton in the suit; the defendants were mere 
nominal parties. 

A. L. Gaines became a real party defendant, and had the right to make 
all defences as an ordinary defendant to defeat plaintiff's demand, and 
could therefore plead any demand he might have against plaintiff, as au- 
thorized by law. The plaintiff residing out of the State, defendant could 
institute a demand in reconvention against him for any cause. Act of 
1839, sect. 7, p. 164. Atall events, we believe that justice requires the 
remanding of the case. s 

It is therefore ordered, adjudged and decreed, that the judgment of 
the District Court be annulled and avoided; that the exception to the re- 
conventional demand be overruled; that the case be remanded to be tried 
according to law, and that plaintiff pay costs of appeal. 





A. M. Drevitiz, Widow of Lovurs EMmertine, v. Josern 8. Cvcuiiw. 


An absentee is a person who has resided in the State and has departed, without leaving any one to 
represent him. It means, also, the person who never was domiciliated in the State, and resides 


abroad. 
A defendant who is domiciled in this State cannot be cited through a curator ad hoc, when he is ab- 
sent from the State and not represented by an agent. 


PPEAL from the Third District Court of New Orleans, Fellowes, J. 
Miles Taylor and J. Brewer, for appellant. A. Philips, curator ad 
hoc, appellee. 


Laznavve, J. The petition substantially alleges that Joseph S. Cucullu, 
aresident of the city of New Orleans, is indebted to petitioner in the 
sum of $3,079 50, with interest, to secure the payment of which the debtor 
gave a mortgage on certain property, by act passed before a notary pub- 
lic, on the 15th March, 1860. That said Joseph S. Cucullu is now absent 
from the State ; that he has property in the State, and that he has ap- 
pointed no person to take care of his property or to represent him, and 
that, in the premises, a curator ad hoc ought to be appointed to repre- 
sent him in this suit, and to defend his interest therein. 

The petition concludes accordingly, and that a curator ad hoc be ap- 
pointed to represent said defendant in this suit, upon whom citation may 
be served. 

A curator ad hoc was appointed, as prayed for. 
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The following exception was filed by the curator ad hoc : 

The curator ad hoc, herein appointed by the Court to represent the de- 
fendant, an absentee, now comes, and for exception to the plaintiff's de- 
mand, says that said defendant being absent from, and not represented 
by agent, etc., in the State of Louisiana, he cannot be proceeded against 
in personam and cited through a curator ad hoc, appointed for that pur- 
pose, the Court being vested with no jurisdiction in the premises, as no 
property belonging to said defendant is before the Court, upon which 
legal action is or can be based. 

The District Court sustained the exception and dismissed the suit, and 
the plaintiff appealed. 

It seems that there is no dispute about the defendant having his domi- 
cile in the city of New Orleans, and being absent at the time; the curator 
ad hoc did not put that at issue, but raised the question, whether the de- 
fendant, under the allegations in the petition, can be represented by a 
curator ad hoc, o. vtherwise, can be called an absentee, in the legal mean- 
ing of Art. 57 of our Civil Code, and the definition given to the word at 
No. 3 of Art. 3522, Civil Code. 

An absentee is a person who has resided in the State, and has departed 
without leaving any one to represent him. 

It means, also, the person who never was domiciliated in the State, and 
resides abroad, 

Now, can a person who has a domicile in the State be called an absen- 
tee ? Can the citizens of New Orleans, who go over the Lake in the 
sickly season of the year, be considered as absentees, and be proceeded 
against as such ? We think not. A resident is not an absentee, and vice 
versa; one person cannot be both, at the same time, in the meaning of 
the law, a resident and an absentee. 

In the case of Dupuy, curator, v. Hunt et al. 2 A. 562, Judge Eustis, who 
delivered the opinion of the Court, said : 

‘*Nor do we think that the intendment of Article 57 of the Civil Code 
is changed by Art. 116 of the Code of Practice. The several articles of 
that Code concerning the appointment of curators to persons, presuppose 
something upon which the jurisdiction of the Court can properly be 
based. C. P. Arts 194, 195, 924, 963, 964. They must all be taken to- 
gether and construed with reference to, and in furtherance of the provi- 
sions of the Civil Code, and not as creating what would be an anomaly in 
legislation.” 

We are of opinion that our jurisprudence is so well settled upon this 
question that we do not feel authorized to disturb it. 

It is therefore ordered and decreed, that the judgment appealed from 
be affirmed, with costs. 
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Tae Crrimens’ Bank oF Lovistana c. WriiamM Barmey. 







A party gave four notes payable to his own order, and by him endorsed in blank, and gave a mortgage 
on certain immovable property to secure their payment; at the maturity he gave four other notes, to 
represent the old ones, with the express understanding that the new notes should not in any manner 
operate as a novation of the old notes, or impair the validity of the mortgage by which they were 
secured. The mortgage contained a stipulation that, in case suit was instituted on the old notes, the 
holder should receive interest and attorney's fees. A holder of one of the new notes instituted a suit 
to recover the t, with interest and attoney's fees, and also asked for the recognition of the 
mortgage in his favor, and the enforcement thereof : 

Heid:—That the mortgage to secure the payment of the old notes was not to be affected in any man- 

ner by the new notes; and that there was no contract of mortgage made to secure the new notes, and 

the plaintiff could not recover attorney's fees under the stipulation in the mortgage. 




















PPEAL from the Fourth District Court of New Orleans, Theard, J. 
Sullivan, Billings & Hughes, for appellant. Hyams & Jonas for 


appellee. 







Hyman, C. J. On the 4th day of January, 1859, the defendant gave to 
W. & D. Urquhart four notes, payable to his own order, and by him en- 
dorsed in blank, and for the purpose of securing their payment he gave a 
mortgage on certain property, and agreed therein that should it become 
necessary to institute legal praceedings for the recovery of the amount of 
the notes, or any part thereof, he would pay the fees of the attorney whom 
the holder of the note might employ for such purpose. 

On the 7th day of February, 1861, Messrs. W. & D. Urquhart had pos- 
session of these notes {they having become due), and defendant gave to 
them four other notes, to represent the original notes, payable to his own 
order, and by him endorsed in blank. The agreement was that W. & D. 
Urquhart should still retain the notes first given, and that the new notes 
given by defendant should not operate as a novation of the old ones, nor 
affect nor impair the validity of the mortgage given to sécure their 
payment. 

Plaintiff became the owner of one of the said notes given in February, 
1861, and brought suit to recover the amount, with interest thereon, and 
the fees of the attorney employed to institute suit. Plaintiff also asked 
for the recognition of the mortgage in his favor, and the enforcement 
thereof. 

Defendant answered by a general denial. 

The District Judge rendered judgment in favor of plaintiff, condemn- 
ing defendant to pay the amount of the note, with the interest thereon, 
fees of the attorney and costs of suit, and decreeing that the mortgage be 
recognized in favor of plaintiff; that it be enforced, and that the property 
mortgaged be seized and sold to satisfy the claim of plaintiff. 

From this judgment defendant has appealed. 

The agreement between W. & D. Urquhart and defendant, in his giving 
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the new ¥ notes, was that they ‘should represent the old ones, but not to 
such an extent that the mortgage should exist to secure the payment of 
the new notes. 

The security by mortgage for the payment of the old notes, was not to 
be affected in any manner by the new ones. No contract of mortgage was 
made in giving the new notes. 

It is decreed that the judgment of the District Court be annulled and 
reversed; and it is further decreed that plaintiff recover of defendant the 
sum of six thousand six hundred and sixty-six dollars and sixty-six cents 
and two-thirds of a cent, with interest thereon at the rate of eight per 
cent. per annum, from the 15th day of March, 1862, till paid, and the 
costs of suit in the District Court. 

It is further decreed, that plaintiff pay costs of this appeal. 





LaBavve, J. recused. 


Bernarp TurPmn vc. JEAN Maury. 


Where it is sought to deprive an insolvent debtor of the benefit of the laws in favor of insolvent 
debtors, on account of alleged frauds committed by the insolvent, the specific acts of fraud alleged 
must be clearly established. 


PPEAL from the Sixth District Court of New Orleans, Howell, J. 
G. Schmidt, for appellant. Sheldon & Purdee, for appellee. 


Hyman, C. J. In this case the plaintiff, a judgment creditor of the 
defendant, forced him, under an order of Court, to surrender his property 
to his creditors. 

Plaintiff was selected by the creditors as their syndic, and he (as a cre- 
ditor and as syndic) filed his written opposition to the surrender made by 
defendant, specifying therein several acts of fraud committed by defen- 
dant on his creditors. He prayed that the defendant be arrested; that he 
be deprived of the benefit of the laws in favor of insolvent debtors, and 
that he be sentenced to imprisonment for three years. 

The defendant was arrested by order of Court, granted on the prayer 
of plaintiff for his arrest. 

The several acts of fraud specially charged, are : 

That defendant had concealed his commercial books and papers, with 
the intention of keeping them from his creditors, and thus preventing the 
creditors from acquiring a knowledge of his affairs. That he had fraud- 
ulently concealed a large portion of his property, with the intention of 
keeping it from his creditors, to wit : $5,250, which he received on 27th 
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August, 1863, by the sale of his confectionery establishment, and also the 
proceeds of some goods sold by him in Matamoras. 

That he had placed a fictitious claim on his schedule of $7,000. 

Trial by jury was waived, and the charges of fraud were tried by the 
Judge, who rendered a judgment for defendant, and ordered that he be 
released from custody. 

From this judgment plaintiff has appealed. 

We agree with the District Judge, that not one of the acts of fraud 
charged to have been committed by defendant on his creditors was proven; 
but plaintiff contends that there was evidence adduced of an act of fraud 
perpetrated by the defendant on his creditors, different from those 
charged, and which, he contends, subjects fhe defendant to three years’ 
imprisonment. 

The District Judge was not satisfied that there was proof of any act of 
fraud committéd by defendant on his creditors. 

In examining the evidence, we have not come to a conclusion different 
from that of the Judge. 

Let the judgment be affirmed, the plaintiff to pay the costs of 


appeal. 
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Buancntn & Grrarp v. Hypourre Martinez, Curator. 


A party opposed the account filed by the curator representing s succession, on the ground that his 
claim was a privileged claim, and the curator had failed to place it on the tableau as such, the oppe- 
sition was dismissed, and the opponent appealed, and only prayed that the curator be cited: 

Held :—That all the creditors of the estate, placed on the tableau of distribution, had an interest in 
maintaining the judgment, and should have been cited and made parties to the appeal. 


PPEAL from the Second District Court of New Orleans, 7’homas, J. 
L. Castera, for appellant. Sambola & Ducros, for appellee. 


LaBavve, J. An account having been rendered by H. Martinez, in 
this case, it was opposed by Blanchin & Girard, the appellants. They 
allege, in substance, in their opposition, that they are creditors for 
$339 98, with privilege on a certain sum of $499 60. 

That the said curator has ignored their claim, and failed to put it at all 
on the tableau ; that they are entitled to be put on said amount as privi- 
leged creditors ; that their privilege is anterior to any others, on the pro- 
ceeds of the property attached and sold. They also oppose the charge 
generally in said account, and particularly the law charges, auctioneer’s 
bill, commission of sale, etc., as being exaggerated and unwarranted by 
law; and they say that the said claims are not to be paid out of the funds 
arising out of the sale of the property attached. 

Wherefore, they pray that their opposition be admitted, and the tableau 
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herein filed be so amended as to place the claim of opponents on said 
tableau, filed by Martinez, for said sum of $339 98, with interest and 
costs, as a privileged one, and that it be ordered that the same shall be 
paid in preference to any of the creditors of said Juvenal, out of the pro- 
ceeds arising out of the sale of said property so attached. 

The curator answered the opposition by a general denial, and pleaded 
prescription. 

The lower Court sustained the plea of prescription, and dismissed the 
opposition. 

The said opponents appealed by petition, and prayed for an appeal to 
this Court, and that Mr. Hypolite Martinez, curator, aforesaid, be cited 
to appear before this Court and answer the said appeal. The curator 
alone, and no creditor, was cited. 

The curator and appellee now moves to dismiss this appeal, on the 
ground that the creditors placed on said tableau of distribution, opposed 
by the appellants, and who have an interest in maintaining the judgment 
appealed from, have not been cited. 

It is clear that the creditors whose claims are opposed, and to whom 
the opponents claim a preference over certain funds, have a direct inter- 
est in the judgment appealed from, and not being parties to this appeal, 
the correctness of that judgment, which is virtually in their favor, cannot 
be inquired into. 

The motion must prevail. 17 An. 302, 74. 

It is therefore decreed that the appeal be dismissed, at the cost of the 
appellant. 








JouN NELSON v. JACOB BEAUMILLER et al. 


Where no citation of appeal has been served on the appellees, and the petition of appeal contains no 
prayer that they be cited, the appeal will be dismissed. 


PPEAL from the Fifth District Court of New Orleans, Leaumoni, J. 
A. Miller, for appellant.” B. Egan, for appellees. 


TaiaFreRRO, J. The defendants move to dismiss this appeal, on the 
ground that all the appellees have not been made parties to the appeal ; 
that no bond has been executed in favor of Bienvenu, one of the defen- 
dants, and that no citation of appeal has been served on either of the par- 
ties ; and that the petition of appeal contains no prayer that they be 
cited. 

An inspection of the record shows that the facts are as set forth in the 
motion to dismiss. 12 L.271. 14 An. 315. 

It is therefore ordered that the appeal he dismissed, at appellant's 
costs, 
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Mrs. E. A. MoNeu v. Dr. J. H. Kwyapr et al. 


Where, by the terms and conditions of a lease, the lessee covenants to allow no goods to be placed on 
the premises, which, if on the premises, would cause a forfeiture of the insurance, it is a sufficient 
cause for annulling the lease, if such goods are allowed on the premises with the consent of the 
lessee. 

Default is not a necessary prerequisite to the rescission of a contract, when the party sued for its 

rescission has made an actual breach thereof. 


PPEAL from the Fifth District Court of New Orleans, Leaumont, J. 
E. Bermudez, for appellant. Elmore & King, and L. M. Day, for 


appellee. 


Hyman, C. J. Plaintiff leased to defendants the house numbered 171 
on Canal street, in the city of New Orleans, from the Istof October, 1864, 
to 1st of October, 1867, at a rent of $1,600 a year. Plaintiff brought suit 
against defendants to have the lease dissolved and the defendants expelled 
from the house. 

Defendants answered by a general denial, and one of them claimed that 
they had put extensive improvements on the house; but did not ask for 
judgment, for the value of the improvements, against plaintiff. If such 
a claim could be inferred from the pleadings, it is ignored ; for, by agree- 
ment, found in the record, wherein defendants declared that they did not 
ask for a judgment for money against plaintiff, thus reserving their right 
to be paid for improvements, to be settled hereafter. 

The District Judge rendered judgment against plaintiff, and she has 
appealed from the judgment. 

In the petition, plaintiff has asked to have the lease annulled, because 
the defendants have, in contravention of the agreement in the contract of 
lease, permitted to be put in the house let, goods that caused a forfeiture 
of the insurance thereon. 

It is unnecessary to notice the other grounds alleged by plaintiff for 
annulling the lease, as this we deem sufficient. 

Plaintiff had the house insured against fire, at the time the contract of 
lease was made, and continued to have it thus insured. The agreement 
in the policy of insurance was, that the insurance against fire should cease 
and be of no force, if there should be deposited, kept or stored in the 
house, any articles, goods or merchandise denominated hazardous, as per. 
memorandum of the policy, so long as the articles, goods or merchan- 
dise were thus deposited, kept or stored. Among the goods named as 
hazardous in the memorandum are millinery goods. 

In the contract of lease, the defendants agreed that they would not put 
anything in the house that would forfeit the insurance. 

The evidence shows that the defendants syblet a part of the house to 
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Mrs. E. Babett ; and that, between the Ist and 7th of October, 1865, she 
moved into the house a stock of millinery goods, with defendants’ know. 
ledge and consent, and the goods were permitted to remain therein. 

Thus was the insurance forfeited by the acts of defendants, done con- 
trary to and in violation of their agreement in the lease, and the plaintiff 
had a right, on account of the acts of defendants, to rescind the contract 
of lease. 

Defendants contend that plaintiff has not been damaged by the use that 
defendants made of the house, different from that intended in the con- 
tract of lease, and that, unless she has sustained a loss by such different 
use, she cannot obtain a dissolution of the lease. They refer us to Article 
2681 of the Civil Code, to sustain their position. 

It is unnecessary for us, in this case, to examine whether this article is 
to be interpreted as contended for by defendants, for damage may be 
presumed and assessed by Courts without calculating altogether in pecu- 
niary loss or privation of pecuniary gain. C. C. 192823. And we con- 
sider that the plaintiff has been damaged. 

The breach of the contract of lease by defendants exposed plaintiff to 
loss, and caused her to have a feeling of insecurity for her property. This 
feeling was a damage to her, and had she sued to recover damages for 
violation of the contract of lease by defendants, this Court could, in its 
discretion, have awarded the amount owing her as damages. 

Defendants further contend, that plaintiff cannot have the contract of 
lease annulled, as the plaintiff has not put them in default. 

Default is not a necessary prerequisite to the rescission of a contract, 
when the party sued for its rescission has made an actual breach thereof. 
3 La. R. 331. C. C. 1926. 

It is decreed that the judgment of the District Court be avoided and re- 
versed ; and it is further decreed that the lease made by plaintiff to defen- 
dants, of the house numbered 171, on Canal street, in the city of New 
Orleans, be dissolved and annulled, and that the defendants be expelled 
from the house. 

Itis further decreed that, whatever claim defendants may have on the 
plaintiff, for improvements, be reserved to them. It is further decreed, 
that defendants pay the costs of this suit. 
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A. W. Watxer v. F. Dvucros. 


Where the rules of the District Court require causes to be fixed for trial on the first day of the term, it 
is error to fix a cause for trial on the second day of the term. 

Courts are clothed with power to prescribe such rules of proceeding appertaining to their jurisdiction 
as may be necessary and useful in the exercise of their functions, and which have not been establish- 
ed by law. These rules become, in effect, laws, which may be modified or repealed by the power from 
which they emanate, but they ought not to be relaxed or suspended to meet temporary convenience 
or be accommodated to the ever varying circumstances of time. The evils that would arise from a 
vacillating and uncertain operation of such rules are more and greater than any that would by such 
lax operation be obviated. 


PPEAL from the District Court, Parish of St. Bernard, Cazabat, J. 
Sambola & Ducros, for appellant. JL. Castera, for appellee. 


Tar1aFERRO, J. Walker, the appellant, bought from J. 8. Cucullu a 
plantation and slaves, at the price of $135,000. He received the title to 
the property by authentic act, dated 29th September, 1859. Payments 
were to be made as follows, viz: $25,000 in cash; $10,000 in two notes of 
$5,000 each, payable 31st January, 1858; $89,000, in six several notes of 
$13,333 33, payable respectively on the — day of December, 1858, and 
the last of the series on the 10th of December, 1863; and for the remainder 
of the price, $20,000, Walker assumed to pay that sum for Cucullu, to 
Villavaso, who held two notes of Cucullu, making that amount, and the 
payment of which was secured by special mortgage on the land purchased 
by Walker from Cucullu. 

To secure the payment of $110,000 ($25,000 having been paid in cash), 
Walker mortgaged the property purchased to the vendor, or any future 
holder of the notes, which he executed, payable to the order of Cucullu. 
Ducros, the defendant, as holder of one of the notes of the series of six, 
took an order of seizure and sale from the Third Judicial District Court, 
in February, 1861. This suit was discontinued, and renewed again in 
October of the same year. In this proceeding the defendant prayed for 
and obtained an order for the sale of the mortgaged property, for cash, 
to a sufficient amount to pay the installments of the debt which were due, 
and on terms of credit to correspond with the falling due of the notes 
running to maturity. The order embraced also, as part of the price to be 
paid in cash, the sum of $20,000, to cover the two mortgage notes of Cu- 
cullu to Villavaso, with accruing interest. 

In November of the same year, Walker, the plaintiff and appellee in 
this case, urging various grounds, obtained a writ of injunction against 
the sale of the property, and the proceedings were stayed. In October, 
1865, when the term of Court came on, at which the injunction was to be 
tried, owing to the inclemency of the weather on the first day of the term, 
and the bad condition of the roads preventing attorneys and suitors from 
reaching the Court on the first day of its sitting, the Judge passed over, 
until the next day, all the cases subject to call. 

It appears there is a rule of the Court which requires that all cases shall 
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be fixed for trial on the first day of each term of the Court, and that this 
case was called on the first day of the term, but not fixed for trial. On 
the second day of the term, when the case was called to be set down for 
trial, the plaintiff's counsel objected, on the ground that the cases could 
only be fixed for trial on the first day of the term ; that a case not called 
to be fixed for trial on that day, cannot be tried at that term of the Court, 
The Court overruled the objection, and the plaintiff took a bill of 
exception. ' 

On the first day of the term, the plaintiff's counsel filed a supplemental 
petition, in which he enlarged the grounds of his defence. Besides the 
allegations set up in his original petition, want of consideration of the 
note sued upon, the Proclamation of the President of the United States, 
and the Constitution of the State abolishing slavery; the two actions, 
quanti minoris, instituted by plaintiff against Cucullu, in the Fourth and 
Fifth District Courts, by which he claimed large deduction from the 
amounts of his notes, given for the price of the property, founding the 
claim for these deductions on the averments that many of the slaves pur- 
chased were, on account of redhibitory defects, and for other reasons, not 
worth the price stipulated to be paid for them. On the 6th of October, 
1865, a trial was had; judgment was rendered in favor of the defendant, 
and the plaintiff has appealed. 

A due consideration of the matters forming the subject of the bill of 
exceptions we have noticed, brings us to a conclusion which renders it 
unnecessary to examine the merits of the case. We think the Judge erred 
in fixing the cause for trial on the second day of the term, when the rule 
of the Court requires all cases to be fixed for trial on the first day. Rules 
of Court have the force of law, and are not less obligatory upon the Judge 
than upon the parties to an action. Parties litigant might often be sub- 
jected to serious inconvenience and to undue advantages where rules of 
procedure are not strictly adhered to; while, on the other hand, by their 
rigid observance, annoyance from delay, or from other sources, would be 
of less frequent occurrence. Courts are clothed with power to prescribe 
such rules of proceeding appertaining to their jurisdiction as may be ne- 
cessary and useful in the exercise of their functions, and which have not 
been established by law. These rules become, in effect, laws, which may 
be modified or repealed by the power from which they emanate, but they 
ought not to be relaxed or suspended to meet temporary convenience or 
be accommodated to the ever varying circumstances of time. The evils 
that would arise from a vacillating and uncertain operation of such rules 
are more and greater than any that would by such lax operation be 
obviated. 

It is therefore ordered, adjudged and decreed, that the judgment of the 
District Court be annulled, avoided and reversed; and it is further order- 
ed, that this case be remanded to the District Court, to be proceeded with 
according to law. 
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A. Rorn v. Caprars Harxkson anp Owners oF THE Brie N. M. Terry. 


The plaintiff, a drayman, contracted to haul and deliver to a vessel, loading at the port of New Orleans, 
sixty-four bales of cotton. The cotton was hauled to the vessel and placed on the Levee, at a place 
near the vessel, which place was pointed out by the mate of the ship. The drayman, at the request 
of the officers of the veesel, covered the cotton with a tarpaulin; the officers of the vessel then refused 
to sign a receipt for the cotton, alleging that they would not receipt for freight at so late an hour in 
the day: 

Hela :—That the cotton was in the custody of the vessel, and the vessel responsible therefor as a com- 
mon catrier, and must pay for the loss of one of the bales taken away during the night. 

Tae Geomen, heving paid Mie emplayer the value af the Reale etoetion tent, Sanguine ae er naEenEe 
the vessel to recover the amount so paid : 

Held :~That there was no privity between the drayman and the vessel; that the mere payment to the 
owner of the cotton of the the value of the cotton lost, did not subrogate the drayman to the right of 
action the owners of the missing bale of cotton had against the vessel, either for the bale or its value. 


PPEAL from the Sixth District Court of New Orleans, Duplaniier, J. 
A. Saucier, for appellants. W. C. Budd, for appellee. 


Lanavve, J. Plaintiff sues the defendants to recover the sum of $600, 
the value of a lost bale of cotton, alleged to have been delivered to them. 

The answer contains, in substance, a general denial. 

The District Court gave judgment for $564 16, awd the defendants 
appealed. 

The principal question in the case is one of delivery to the 
vessel. 

The plaintiff, who carried on the business of a drayman in New Orleans, 
on the 13th of August, 1864, was employed by Buddecke & Co, to haul 
sixty-four bales of cotton to the said brig, and the said vessel was to re- 
ceive the said cotton as freight. On that day the whole lot was brought 
to the brig, except a few bales which werebrought on the 15th. Twenty- 
two bales of the lot were brought on same day, between 5 and 6 o’clock, 
P. M., on two wagons; eleven on each wagon. 

Peter Kernor, one of the drivers, says: The brig was lying right be- 
fore the Port Market, near foot of Marigny street. When I got there I 
gave the mate the paper for him to receipt for. The mate told me to roll 
the cotton well on the wood-work or he would not receive it. When he 
told me that, we hauled up as close up to the ship, on the wood-work of 
the Levee, where the mate received it. There were twenty-two bales of 
the cotton, eleven on each. We had to roll the bales up, bale to bale, 
close together, myself and partner and men of the ship; the seamen rolled 
that cotton up. Martin Brown drove the other wagon; he is dead. The 
inate did not sign the receipt. There was a tarpaulin put on those bales. 
He would not receive it unless we covered it up with atarpaulin, * * 
It was between 5 and 6 o’clock when we got to the ship. The receipt 
69 
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called for twenty-two bales. He would not sign it after we had done with 
our work, He said it was too late to receive the cotton, and he would 
not receive it. * = * The mate ordered the men 
to help us. 

Henry Webber testified, that he was a custom-house officer at the time, 
and that vessels had to be loaded under the supervision of an inspector of 
the customs, and that he did not allow the cotton to go on shipboard after 
6 o’clock, unless by special permit. 

Rudolph Hecht corroborates fully the testimony of Peter Kernor, tend- 
ing to show that the mate, by his conduct, actually received and took in 
his charge the said twenty-two bales of cotton, one of which was missing 
on Monday following, the 15th August. 

It is true, and proved, that after the cotton had been unloaded, piled 
up and covered with a tarpaulin, under the instruction of the mate, the 
captain, clerk, and even the mate, refused to sign the receipt; but the cot- 
ton had already been received, and was in charge of the vessel, and the 
delivery was consummated and could not be recalled; the ship had con- 
tracted the obligations imposed on carriers and watermen. OC. OC. Arts. 
2722, 2723. 

The same article says : 

‘* They are answerable not only for what they have actually received | 
in their vessel or vehicle, but also for what has been delivered to them at 
the port or place of deposit, to be placed in the vessel or carriage”. Story 
on Bailments, 33 532, 533, 534. 

The regulation of the customs did not prevent the ship from receiving 
the cottton on the wharf. 

The plaintiff, having produced to his employer a receipt for ae Pee 
bales only, was made to pay for the lost bale. 

The defendants contend that, if plaintiff did deliver the py Be bales 
of cotton to the brig, his mandate was at an end as soon as the delivery 
was made, and that he cannot be heard to say that he has paid for the al- 
leged missing bale of cotton, and that he has no right of action against 
the defendants for its value. 

The plaintiff, having parted with his possession asa custodian of the 
bale of cotton, by delivering the same to the brig, had no longer any con- 
trol over it, and it became a matter between the brig and the employer of 
plaintiff ; the brig became responsible to the owner of the bale of cotton, 
and not to plaintiff. It is true that plaintiff paid his employer for the 
lost bale of cotton; but there is no proof in the record showing an assign- 
ment or transfer to plaintiff by his employer for the bale of cotton, or for 
damages for its loss. 

The mere payment by plaintiff did not subrogate him to the right his 
employer had against the brig, either for the bale or its value; for the 
plaintiff was not bound with others or for others. C, C. Art. 2157, 

We are of opinion that the plaintiff failed to make out his case, and 
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that our learned brother below erred in giving him a judgment. 

It is therefore ordered and decreed, that the judgment appealed from 
be annulled and avoided. ' 

It is further ordered and decreed, that plaintiff's demand be dismissed, 
asin case of nonsuit, and that plaintiffand appellee pay costs in both 
Courts. 





a 








Orry or New Orteans v. Tae Crrizens’ Murvat Insurance Company. 


That portion of the capital of the Citizens Mutual Insurance Company, which is invested in bonds and 
stocks exempt from taxation by statute, is subject to taxation as the capital of the corporation. 

For purposes of taxation, there is a distinction between the actual capital of the corporation, and the 
bonds or securities in which that capital is invested; and the city of New Orleans, by the provisions 

_ Of its charter, can impose a tax on the entire capital of ganas rte aan in bonds and secu- 
rities, irrespective of the character of such bonds or securities. 


PPEAL from the Second District Court of New Orleans, Whitaker, J. 
W. H. Hunt, for appellant. JZ. I, Day, for appellee. 


Howstn, J. The question to be settled in this suit is, whether or not 
that portion of the capital of the defendant, which is invested in bonds 
and stocks, exempt by statute from taxation, is subject to taxation as the 
capital of the company. 

Section 68 of the City Charter provides, ‘‘That all moneyed or stock 
corporations, deriving a profit from their capital, or otherwise, shall, for 
the purposes of this act, be liable to taxation on their capital, except such 
corporations as are now, by their charter, exempt from the same.” 

Section 70 directs, ‘‘That the president, or other public officer of every 
such incorporated company, shall, on the Ist of May of each year, deliver 
to the assessor a written statement on oath, specifying: 

1st. The real estate, if any, owned at the time by such company; the 
assessment district in which itis situated, and the sums actually paid 
therefor. 

2d. The capital stock actully paid in dad déoured 0 be pad in, ex- 
cepting therefrom the sums paid for real estate, and the amount of capi- 
tal stock as may be owned by the State, or by the city of New Orleans. 

3d. The assessment district in which the office or place of business of 
such companies is located, or where they are liable to be taxed.” 

Section 72 directs the assessor to insert in the first column of his assess- 
ment roll the names of each incorporated company in his district liable 
to taxation on its capital, or otherwise, and thereunder the amount of its 
capital stock paid and secured to be paid in, and the amount paid by 
said company for real estate thus. belonging to it, wherever the same may 
be situated, and the amount of its stock, if any, belonging to the State or 
to the city of New Orleans; in the second column, the quantity of real 
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estate owned by said company within the assessment district; in the 
third column, the actual value thereof, estimated as in other cases ; ; and 
in the fourth column, the capital stock of every such company paid in 
and secured to be paid in, after deducting the sums paid out for all the 
real estate of such company, wherever situated and then belonging to it, 
and the amount of stock belonging to the State or the city of New 
Orleans. 7 

In pursuance of these provisions of law, the city levied a tax of one 
and a half per cent. on the capital paid in of the defendant, amounting, 
according to its annual statement, to $300,000; but the defendant, in its 
said return to the assessor, reported $119,804 of said sum invested, after 
it was paid, in bonds and stocks exempted from taxation, and refused to 
pay the tax thereon as exempt by law. 

It is urged, that, to tax this sum thus represented or invested, would 
be to tax the bonds and stocks expressly exempted by law from taxation, 
and would be a breach of the faith of the State, as well as a violation of 
































law. Wedo notso consider it. It isthe policy of the law that every 
such incorporated company within the State shall have a well defined 
capital, on which its credit with the public and its business operations 
are based, and that this capital shall be the subject of taxation, and it is 
as a sum fixed in the charter, or the required annual statement of such com- 
pany expressly taxed, subject only to the deductions specified in. the 70th 
and 72d sections above quoted. 

When the capital is not fixed or named in the charter, it is made known 
by the company in the statement made annually on oath. 

The mistake of the defendant consists, we conceive, in treating this asa 
tax of the bonds and stocks, when it is really a tax upon the capital of the 
company. 

Capital, as used in this connection, means the amount of money con- 
tributed by the stockholders for the purposes of the corporation. It is to 
be paid in, or secured to be paid in, and is known as the “capital stock” 
of the company, and is distinct from its property. 

If the whole capital consisted of United States treasury notes, which 
are not taxable, lying in the vaults of the company, we presume that ex- 
emption would not be claimed; nor could it, in that case, be correctly said 
that the tax would be on the treasury notes specifically, but upon the cap- 
ital—that from which the company derives credit and profit—the amount, 
however represented, on which its business operations are founded. The 
investing of the capitalin bonds does not destroy the capital, but is a 
temporary use of it, at the will and risk of the company, independently 
of its main business, and without affecting the nature and purpose of the 
capital in the view of the law. 

If, as the defendant says, converting the capital into bonds does not 
alter the character of the bonds and their exemption, as such, from taxa- 
tion, it may, with equal truth, be said that investing the capital in bonds 
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does not alter the character of the capital and its liability as such to taxa- 
tion. The law presumes that the company shall always have, as its capi- 
tal, something, which all of. its customers, or those who deal with it, will 
readily receive in settlement of any claims against it. To ascertain the 
amount of capital subject to taxation, the law requires the company to 
make an annual statement to the assessor, in a certain form, ‘and in which 
; certain specified duductions are made, and it directs the assessor to.assess 
this sum. 

This report or statement, thus made, fixes or makes known the capital, 
and the only deductions made or authorized, are the sums paid there- 

- from for real estate, which is taxed as real estate, and the amounts there- 
of which may be owned by the State or city. No authority is given or 
implied, by which the company may make any other exception or deduc- 
tion. The terms of the 40th section of the City Charter, enumerating the 
property exempted from taxafion, do not confer such authority. 

That section exempts among other, real and personal property belong- 
ing to the city and State; and section 38 construes personal property to 
include capital, stocks, etc. Now, ifthe 40th section. controls sections 
68, 70 and 72, which regulate the assessment of the capital of incorporated 
companies, it would have been useless to specify in the latter the exemp- 
tion of the portion of capital owned by the State and city. 

Inclusio unius est exclusio altimus. 

And the law is careful to declare this exemption to be for the benefit of 
the city or State, and not of the institution or incorporation taxed upon 
its capital. (Section 41.) 

This question has been judicially examined in several of the States of 
the Union, and the distinction between-a tax upon the capital and on 
what the capital, or any portion thereof, may be invested in, clearly main- 
tained. See the cases of The People v. Commissioners of Tax in New 
York, reported in American Law Register, vol. 3, N. 8. p, 585; Common- 
wealth of Pennsylvania v. Stride, same work, vol. 5, N. 8. p. 485; Bank of 
the Republic v. The County of Hamilion, 2 Til. R. 53. 

In the first of these cases, the provisions of the law of New York tax- 
ing the capital of moneyed corporations, are in almost the the very words 
of our own; and the Court of Appeals of that State held the Bank of the 
Commonwealth to be properly taxed, on its whole capital, although a 
large portion thereof was invested in bonds of the United States, express- 
ly exempted from taxation. 

The principle sustaining such position is, that the tax is leyied upon 
the capital wholly irrespective of what it may be invested in, subject to 
the deductions specially named in the sections of law imposing the 
tax. 

A majority of the Court are of opinion that the whole of defendant's 
capital, as reported to the assessor, is liable, under the statute, to 
taxation. 
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* City of New Orleans v. Citizens’ Mutual Insurahce Company. 
Judgment affirmed, with costs. 


We concur with Judge Howz11 in the judgment in thjs case prepared — 
by him. , Zenon LaBavve, 
J. H. Inenzy. 


Tatarerko, J. dissenting. The stocks and bonds in question had their 
origin in objects of great public importance—the establishment of a sound 
currency and the construction of useful public works. 

It is obvious that the purpose of the Legislature, in declaring that they 
shall not be taxed, was to expedite the sale of them, to induce capitalists 
to make investments in securities, the value of which should not be im- 
paired by taxation; that purpose should not be defeated by indirection. 

The power granted to the city to tax capitalists should be limited to 
capital liable to taxation. Iam of the opinion that bank stock and rail- 
road bonds, exempted by law from taxation, preserve that immunity, in 
whatever form we may choose to consider them, or by whatever name we 
may think proper to designate them; that this immunity is a character or 
status impressed upon them by law, and which they carry with them in- 
to whatever condition they pass. 

T do not see that any use that they may be made to subserve can, in any 
manner, divest them of this inherent quality. 








I concur in the opinion of Justice TaniaFERRo. 
W. B. Hyman, Chief Justice. 





Crry or New Onteans, for the Use of Nicnorson & Co., v. Samurn 
, STEWART. 


Proceedings were taken to pave a street in New Orleans; a majority of the property owners, by a peti - 
tion to the Common Council, duly signed in due time, opposed the improvement of the street ; sub- 
sequently, the majority opposing the improvement of the street withdrew their opposition, and the 
Common Council proceeded to pass the requisite resolution authorizing the sale and adjudication of 
the contract to pave : , 

Held :—That the proceedings were regular, and property owners on the street liable to pay for the pav- 
ing, as provided by law. 


Arr from the Fifth District Court of New Orleans, Eggleston, J. 
C.Roselius and T. J. Durant, for appellant. G. P. McPheeters, and 
Bonford, Singleton & Clack, for appellee. 


Howett, J.. The defendant has appealed from a judgment condemning 


him to pay the cost of paving the street in front of his property, pursuant 
to a contract with the city authorities. 
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The defence is that a majority of the property owners on said street, by 

. petition, presented in due time to the Common Council, opposed said im- 

provement, the effect of which was to reject the application of the same, 

. and ng further proceedings in relation thereto could be had by the 
Council, unless a new application was filed and published, according to 
law; that, by improper infinences, the President of the New Orleans, 
Jackson and Great Northern Railroad Company, induced many of the 
opponents to withdraw their said opposition and join in the pending ap- 
plication; whereupon the Council, in violation of the jied rights of the 
opponent, passed the resolution authorizing the sale and adjudication of 
the contract for the paving of said street, and that prior to said adjudica- 
tion, respondent and his co-opponents petitioned the Council to repeal 
said resolution on account of the illegal acts and doings of the parties con- 
cerned, and asserted their non-liability for the expenses of the proposed 
work. 

On the trial, the defendant offered to prove, by some twenty-two wit- 

- nesses, that they signed the petition of opposition, and, after it was pre- 
sented to the Council, were induced, by the promise of the said railroad 
company to pay their portion of the cost, to withdraw their opposition; 
which testimony was rejected by the Court, on the ground that no evi- 
dence could be heard as to facts behind the resolution and contract, or to 
show that the resolution had not been properly passed, or the contract 
not properly entered into. He also offered in evidence the petition for 
the paving, and the counter-petition, purporting to be the petition of a 
majority of the property owners on said street, against said work, which 
were rejected, on the ground that the defendant was precluded from going 
behind said resolution, adjudication and contract, to prove that a major- 
ity of the property owners have refused their assent, and that the Com- 
mon Council were alone competent to determine such question. 

It is unnecessary to pass upon this point, as the evidence, if admitted, 
would not, in our opinion, defeat plaintiff's right to recover. Under the 
pleadings, it would establish the fact, that an opposition was filed within 
the delay by a majority, and, subsequently, that majority was changed to 
the support of the application; and we are of opinion that these owners of 
property had the right to make the change, whatever the motives operated 
upon by third parties, and that the Council could thereupon proceed to or- 
der the work to be done in accordance with the provisions of law upon the 
subject. 

At the time the Council acted, it would appear from the pleadings 
and facts proposed to be proved, that the majority, instead of being op- 
posed, were actually in favor of having the improvement, as petitioned for, 

and it would have been useless to require a new application and publica- 

tion. A majority already appeared of record to demand the work. 

_ The object of the prescribed forms is to ascertain the will of the major- 

ity, impliedly or expressly, and it is immaterial for the Council or Conrt 

















712 SUPREME COURT OF LOUISIANA. 


City of New Orleans v. Stewart. 

















—$——. 


to inquire into the motives which may actuate that majority. “a 
The law fixes the delay within which objection may be made, butit does 
not preclude all action, if the objection is, in effect withdrawn; such with- 
drawal leaves the Council to act as though the majority had not oppoted. 
If the majority does not actively oppose, the Council can act. If they do 
oppose, the Council cannot proceed while such opposition exists ; but 
there is nothing in the law which prevents the reasenable withdrawal of 
the opposition. The presumption is that the Council acted rightly, and 
we cannot perceive that the evidence wliich was rejected would destroy or 
impair that presumption in this case. 
Judgment affirmed, with costs. 





Avevustus Wmaiam WALKER v. Errenne ViaAvaso. 


A contract to pay a higher rate of interest than eight per cent. per annum, is usurious, unless the 

. interest agreed upon be included in a written obligation and form a part of the amount for which 
the written obligation is given, and the penalty for a usurious contract is the forfeiture of the entire. 
interest so contracted. He who pays such usurious interest can recover the amount so paid by him, 

if he sue for it within twelve montks from the time of payment. 





















PPEAL fron the District Court, Parish St. Bernard, Cazabat, J. 
L. M. Day, for appellant. C. Roselius, for appellee. 








Hyman, ©. J. Joseph 8. Cucullu gave a mortgage on certain immova- 
ble property, in the Parish of St. Bernard, to secure the payment of two j 
notes of $10,000 each, owing by him to defendant stipulating in the act # 4- 
of mortgage, on his failing to pay the notes at their maturity, eight per 
cent. interest from maturity, and the fees of the attorney whom defend- 
ant should employ to collect them, and that the fee of the attorney should 
be ten per cent. on the capital which might be owing. 

Cucullu subsequently sold the property mortgaged to plaintiff, who as- 
sumed the payment of the notes and mortgage. 

Cucullu brought suit in the above named Court against plaintiff to have 
judgment rendered condemning plaintiff to pay the notes, and judgment 
was so rendered ; but on an appeal to this Court, the judgment was re- 
versed and the case remanded to the lower Court, permission having been 
granted in the decree of this Court to Cucullu, to make cnnane having 
an interest therein parties thereto. 

On the return of the decree of this Court to the District Court, Cucullu 
amended his original petition, asking that defendant be cited to answer 
the demand of his original and amended petition, and that judgment be 
rendered as prayed for in his original petition. 

Defendant answered, denying that Cucullu had any claim on him, 
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* gyerred that he (defendant) was the owner of the notes, that he had: ob- 
tained executory process to enforce their judgment, which process plain- 
tiff had enjoined; that Cucullu had no control over the notes, and prayed 
that the suit might be dismissed. The executory process referred to in 
defendant’s answer, was issued February, 1861, and was enjoined at the 
suit of plaintiff. This injunction suit was dismissed, on motion, at plain- 
tiff’s cost, and it appears, by plaintiff's allegations, that the executory 
process was also discontinued. 

On the 18th of October, 1861, defendants obtained from said District 
Court, a second order of seizure and sale of the property mortgaged, to 
enforce the payment of the aggregate amount of the notes, say twenty 
thousand dollars, with eight per cent. interest per annum, from the 4th 
of February, 1861, the attorney’s fees, four hundred dollars for cost of 
protest, cost of notarial copies, and costs of suit. This process was insti- 
tuted against plaintiff, styled Etienne Villavaso v. Augustus W. Walker, 
No. 418, and issued conformably, in every respect, to the prayer in de- 
fendant’s petition, and enjoined at the suit of the plaintiff on the grounds 
which will be stated hereafter. 

Defendant answered this injunction suit, and denied the allegations of 
plaintiff ; stated that the injunction was illegally issued and prayed that 
it might be dissolved, with damages. 

Judgment was rendered on this injunction suit (which is now an ap- 
peal), dissolving the injunction, and condemning plaintiff to pay defend-” 
ant $500 damages, and costs of suit. . 

Plaintiff appealed. 

The first ground alleged by plaintiff for injunction, is, that the cost of 
the first named injunction suit had not been paid by defendant. The 

4}: ® erroneous position is assumed, that defegdant was bound to pay the cost 

| of a suit which plaintiff was condemned, by the judgment of the Court, 

to pay. 

The second ground for injunction, is, that defendant was a party to the 
suit instituted by Cucullu against plaintiff, which was yet pending. 
Plaintiff claims (we use the words of his petition), the benefit of the ex- 
ception of lis pendens. No claim of any kind was made by defendant 
against plaintiff, or by plaintiff against defendant, in the suit of Oucullu 
against plaintiff ; and the fact that Cucullu caused citation to be made in 
defendant to appear in the suit, did not make him, without his consent, 
a party claiming or suing for any decree whatsoever against plaintiff. 

To sustain this exception, another suit should be pending, in another 
Court of concurrent jurisdiction, between plaintiff and defendant, wherein 
the one asked against the other a decree or judgment of the Court, in 
the same cause of action as that on which defendant obtained his order 
of seizure and sale. Code of Practice, No. 335. 

The third ground, js, that by contract time had been given him to poy 
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the notes, the agreement was, that should plaintiff furnish A. Milten. * 
burger & Co. as guarantees, that one of the notes would be paid within 
sixty days from the 4th of February, 1861, and that, should the notes be 
paid within that time, defendant was to postpone, for one year, the pay- 
ment of thé other note. After the agreement, defendant refused to take 
the guaranty. : 

The sixty days passed, and no payment was made by plaintiff, plaintiff 
not having complied with all the conditions precedent to his right by 
the agreement to have a term of a year to pay one of the notes¢ the 
agreement was not binding on defendants. 

The fourth and last ground, is, that he paid certain amounts of usuri- 
ous interest, and for. them he was entitled to a credit before defendant 
obtained his order of seizure and sale against his (plaintiff’s) property, 
which credit had not been given. 

From the testimony of Avegno, and the interrogations on facts and articles 
propounded to defendant, which were ordered by the Court to be taken as 
confessed, it appears that defendant entered into agreements with plain- 
tiff to prolong the term of the payment for the notes, from the 4th of 
February, 1858, to 4th of February, 1859, on his (plaintiff’s) paying, in 
advance, twelve per cent. on the amount of the notes, from 4th February, 
1859, to 4th February, 1860, on his paying, in advance, ten per cent., 

from 4th February, 1860, to 4th February, 1861, on his paying, in ad- 
vance, eleven per cent. Their agreements, changed for three years=«the 
rates of interest stipulated for in the written obligation, were complied 
with, and plaintiff paid the interest at the rates above named, in advance, 

Their agreements and payments are termed by the parties renewals, 
though no change or renewal of the notes was made. A contract to pay 
a higher rate of interest than eight per cent. per annum, is usurious, un- 
less the interest agreed upon be included in a written obligation and 
form a part of the amount for which the written obligation is given, and 
the penalty for a usurious contract is the forfeiture of the entire interest 
so contracted. He who pays such usurious interest can recover the 
amount so paid by him, if he sue for it within twelve months from the 
time of payment. See Act to regulate the rate of interest, approved 
March 15th, 1855; also Acts relative to the rate of interest, approved 
March 20th, 1856, and March 2d, 1860. 5 Annual, 507. 

Defendant has not pleaded that he is discharged, by effect of time, 
from his responsibility to plaintiff for the sums of usurious interest paid 
by plaintiff for him. No plea of prescription is filed. Indeed, were such 
a plea made by defendant, we are not sure that it would avail him, be- 
cause, as plaintiff setting up this claim in defense the maxim of the law, 
que temporalia sunt ad agendum, perpetua sunt ad excipiendum, would 
sustain him. See 13 Annual, 234. 

. Defendant fully proved the damages allowed him in the judgment. He 
has asked, in this Court, that the judgment of the lower Court be con- 
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firmed. We are therefore exempted from the duty of inquiring whether 
he would be, under different pleadings, entitled to more damages than 
were allowed in the judgment. 

It is decreed, that the judgment of the lower Court be reversed. It is 
further decreed, that the injunction be perpetuated, so far ‘as to restrain 
the sheriff from enforcing the collection under the order of seizure and 
sale, of a part of the sum ordered to be collected, to wit: The sum of six 
thousand and six hundred dollars, which is to be credited on the above 
named notes, being the amounts of usurious interest paid by plaintiff to 
defendant. It is further decreed, that, in other respects, the injunction 
be dissolved, and that defendant recover of the plaintiff the sum of five 
hundred dollars, as damages for the wrongful obtaining of injunction to 
an extent not authorized by law. Itis further decreed, that defendant 
pay the costs of this injunction suit, (both of this Court and the lower 
Court), Itis further decreed, that the sheriff proceed with the sale of 
the mortgaged property, under the order of seizure and sale, to make the 
sum of thirteen thousand four hundred dollars, with interest thereon, at 
the rate of eight per cent. per annum, from the 4th day of February, 
1861, till paid—four hundred dollars, attorney’s fee; fourteen dollars, 
cost of protest; five dollars, cost of notarial copies; and the costs of 
seizure and sale. 








Tue Same v. Toe Sauze.—On Renda. 


The answers of a party interrogated on facts and articles, forma part of the pleadings, and either 
party may usethem without formally introducing them in evidence, in the same manner as either 
party may have the benefit of any admission in the petition or answer. They belogg to the record 
from which they t be withd 

So, where interrogatories on facts and articies are propounded to a party, and are taken for confessed, 
the order of the Court taking the interrogatories for confessed, stands in lieu and place of the an- 
swers, and form a part of the record. 

When a record in a cause, in which interrogatories on facts and articles have been taken for confessed, 
is offered in evidence, the order of the Court taking the interrogatories for confessed, stand in lieu 
and place of the answers, and form a part of the record offered in evidence. 

And this, although the interrogatories so taken for confessed were filed in another suit between the 
same parties and for the same cause of action, and which suit had been dismissed by plaintiff after 
the interrogatories had been taken for confessed. 

Where interrogatories on facts and articles are taken for confessed as against plaintiff, and the suit 
subsequently dismissed by plaintiff, the defendant has the right to use them in evidence in a sub- 
sequent suit between the same parties for the same cause of action. 

A party paid a certain sum of money to obtain an extension of time on several notes: 

Held:—That this money could not be plead in part payment of the notes; the sum paid for delay 
was separate and independent of the notes. The notes formed one contract, the delay another; and 
the contract for delay was consummated, and could not be questioned in an action on the notes, 

A party seeking to recover money paid for usurious interest, must bring his action therefor within 
one year. 





Laxsavvg, J. In this case we have granted a rehearing, being under 
the impression that we had likely erred in taking for confessed certain 
interrogatories propounded by said plaintiff, Walker, to said defendant, 
Villayaso, in another suit of injunction concerning the same promissory 
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notes known in this suit, and in the case of Augustus W. Walker v. Etienne 
' Villavaso, No. 392 of the Docket of the District Court of St. Bernard, 
said interrogatories being as follows: 

Interrogatories on facts and articles to be answered by the defendant, 
Etienne Villavaso. 

Ist. Were not the notes sued on by youin your case against A. W. 
Walker, renewed with him during three years consecutive, that is to say, 
the years commencing in February, 1858, 1859 and 1860? 

2d. Were not said notes renewed the second year on the payment, in 
advance, of ten per cent. interest thereon, and of eleven per cent, interest 
the third year? 

These interrogatories were ordered to be answered on or before the 
1lth April, 1861; they were served together with the order of the Court, 

The following is an entry on the minutes of the Court, in the case when 
the said interrogatories were filed and propounded. Entered on Friday, 
Oct. 11th: “On motion of P. A. Ducros, of counsel for plaintiff, and on 
showing to the Court that the interrogatories on facts and articles, which 
were propounded by plaintiff to the defendant, have not yet been answered, 
although the delay fixed for responding to the same is expired long ago, 
It is ordered by the Court, that said interrogatories may be taken for 
confessed.” 

The record in the case now before us, shows that the suit being takén 
up, by consent, for trial below, L. Madison Day, counsel for plaintiff, 
offered, in evidence, the records of that Court, bearing the numbers, 

**888, Etienne Villavaso v. A. W. Walker ; 392, A. W. Walker v. Etienne 
Villavaso; 353, J. S. Cucullu v. A. W. Walker; 413, Etienne Villavaso v. 
A. W. Walker; 419, A. W. Walker v. Etienne Villavaso,” 

The said interrogatories were filed and propounded, and the answers 
thereto taken for confessed, on the minutes of the Court, in one of said 
cases, to wit: No. 392, A. W. Walker v. Etienne Villavaso, which was dis- 
continued and not tried, and the said interrogatories taken for confessed, 
were not offered particularly in evidence. Now the question arises, did 
the offer of the record in evidence comprise and include the interroga- 
tories on file in the suit, and the order of Court taking them for con- 
fessed, entered on the minutes of the Court? And, as a consequence, 
were they before the Court below, and are they before us now as a part 
of the evidence? Itseems to be settled, that the interrogatories propound- 
ed to, and the answers thereto, by a party, form a part of the pleadings. 

In the case of McKerall et al. v. McMillan et al. (9 R. 19), our 
predecessors said: 

‘‘The answers of a party interrogated on facts and articles, form a part 
of the pleadings, and either party may use them without formally intro- 
ducing them in evidence, in the same manner as either party may have 

‘the benefit of any admission in the petition or answer. They belong to 
the record from which they cannot be withdrawn.” 
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” They quoted Code of Practice, Arts, 348, 354. 5 Martin, 272, 592. 5 
N. 8. 179. : 

In this case, we consider that the order of Court taking the interroga- 
tories for confessed, stood in lieu and place of the answers, and formed a 
part of the record offered in evidence. Although these interrogatories 
so taken for confessed were filed in another suit, between the same par- 
ties and for the same cause, and which suit had been dismissed, Walker 
had thé right to use them as evidence in this case.. Whiting v. Ivey, 3 
An. 649. 

Since the granting of a rehearing, the defendant, Etienne Villavaso, 
has filed the plea of prescriptionof one year against the demand of plain- 
tiff, Walker, for the sum of $7,344, usurious interest paid in advance for 
the renewal of the notes sued upon from year to year, and for three years 
consecutive, commencing in February, 1858, 1859 and 1860. 

More than a year having elapsed since the respective payment of these 
usurious interest, and Walker having no longer any right to.claim them 
back by a direct action, the question arises: Can he now plead them as 
a defence in payment pro tanto of the principal of the notes sued upon, 
and can he make the rule que temporalia sunt ad agendum, perpetua 
sunt ad excipiendum? 

It must be borne in mind, that we have two contracts between these 
parties, 

Ist. Four notes sued upon, of $5,000 each, bearing eight per cent. in- 
terest after maturity. 

2d. An agreement renewing said notes for one year, at three different 
times in February, 1858, 1859 and 1860, on Walker paying an usurious 
interest in advance for said delay or indulgence granted by Villavaso; no 
interest is claimed in this suit for these three years extending to the 4th 
February, 1861. 

This last contract has been carried fully into effect by the expiration of 
the delays and payment of the consideration for said indulgence. Walker 
could have claimed back, within a year, the usurious interest so paid ; 
Villavaso had no defence to set up against such a demand ; he could not 
have pleaded that it was in payment of the notes sued upon, for it was, 
in fact, on a new agreement for delay granted; he could not have placed 
his notes in compensation, because they were not due ; he had granted a 
delay of one year. 

Now, can Walker plead, in payment of the notes, the money he gave 
in consideration of the delay granted by the second contract, which has 
been consummated and carried into effect by both parties? This delay, for 
which he paid, was separate from and independent of the notes, The 
notes formed one contract, and the delay another. Walker is not sued 
' upon this contract. If, instead of paying cash in advance, he had given 
his notes for this usurious interest, he could now, in this suit, invoke the 
rule que temporalia, etc., against the payment of such notes, although 
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one year had expired. 

It is clear that Walker's action to retain the interest so paid by hin is 
prescribed (Act of 19th February, 1844, p. 15), and the rule que tempo- 
ralia sunt ad agendum, perpetua sunt ad excipiendum, cannot avail him. 
(Girod v. His Creditors, 2 An. 546; Boeto v. Lame, 3 An. 141; Mis. Micael 
Coa v. Ellen McIntyre, 6 An. 470; Troplong, prescription, 2 vol., Arts, 827, 
828. 

It is therefore ordered and decreed, that the entire decree of our form- 
er decision be overruled; and it is further adjudged and decreed, that 
the judgment appealed from be affirmed, with costs. 





B. Kirrrmpce & Co. v. Juan Rrmas. 


A landlord, by virtue of a provisional seizure in a proceeding to enforce the payment of rent due, seized 
property on the premises belonging to an absent sub-lessee who was not indebted to the lessee for 
rent, and caused the property seized to be sold on final process: 

Held:—That the property of the under-tenant was illegally seized and sold, and that he couid recover 
of the landlord the value of the property so sold. 


PPEAL from the Sixth District Court of New Orleans, Duplaniier, J. 
W. H. Hunt, for appellant. Durant & Hornor, for appellee. 


Instzy, J. The plaintiff claims from the defendant damages, and the 
sum of eight hundred and seventy dollars and fifty cents, the alleged value 
of three hundred and forty-nine empty molasses barrels belonging to 
them, which the defendants, the lessor of one G. B. Dyke, had, bya 
proceeding in the United States Provisional Court, caused to be previ- 
sionally seized, and finally to be sold under final process. 

The evidence in this case shows, that Dyke had rented from Ribas, the 
defendant, a certain warehouse in New Orleans, at a daily rent of two 
dollars; that Dyke subrented the property to the plaintiffs, B. Kittridge 
& Co., at a monthly rent of forty dollars, which they paid punctually at 
the end of each month, and not by anticipation, to the lessee, Dyke, up to 
the 8th March, 1863, but that this lessee being in arrears for his rent to 
his lessor, Ribas, he caused the property found in the store, the three 
hundred and forty-nine empty molasses barrels, belonging not to Dyke, 
but to B. Kittridge & Co., to be sold in the manner before stated, to 
satisfy his, lessor’s lien. 

Under this statement of the case, we do not consider the articles of the 
Code and the decisions of the Court, which have reference to the proper- 
ty of third persons found on leased premises, as applicable to under- 
tenants, as the plaintiffs in this case certainly were. The law bearing upon 
sub-tenants is the Article 2676, Civil Code, expounded by this Court in 
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es of Delia v. Jones, 6 Rob. 294; Powers v. Florance, 7 An. 524 ; 
‘Wallace v. Smith, 8 An. 374. 

It was held in the case of Simon and Frank v. Goldenburg, 15 An. 229, 
that the goods and effects of the sub-lessee found on the premises that 
are leased, are only subject to the privilege of the lessor to the extent of 
the sub-lessee’s indebtedness to the principal lessee; but when such 
goods are seized by the lessor for rent due him, and the sub-lessee does 
not disclose the title under which he occupies the premises, the privilege 
of the lessor will cover the goods for the whole amount of the rent 
due; and this decision is confidently relied on by the defendant to sustain 
his position; that as the plaintiffs in this suit did not, in due time, make 
manifest their right to the property found and seized upon the leased 
premises, the lessor’s privilege was lawfully exercised upon that property, 

The doctrine taught in the.case reported in 15 An., and just referred 
to, as well as in that of Miles Beachv. John McDonogh, 5 Rob. 352, 
amounts to this: When a sub-lessee stands by and sees his property in 
the leased premises sold under legal process to satisfy the lessor’s claim 
for rent, without making his claim to such property known, or objecting 
to the sale of it, he is thereby precluded, and it is a just and equitable 
doctrine-when applied to sub-tenants on the spot and made aware of such 
disposal of their property ; but, is this doctrine equally just when it is 
brought to bear against sub-lessees absent, not represented, and unaware 
of the seizure and sale of their property by the lessor? It was under this 
state of things that the plaintiff's property was sold. It is, indeed, a 
hardship that the defendant, in this suit, in the honest pursuit of a valid 
claim, and in utter ignorance that property found on premises leased by 
him, and which he might well suppose was subject to his lien, and which 
sold for barely sufficient to pay the costs of his suit, should afterwards 
find himself legally responsible to the owner of the property so sold for 
the value thereof, exceeding, by far, the sum realized by the sale pro- 
voked by him, and yet, unless the rule of the law qui tacet consentire 
videtur precludes the plaintiff, no legal reason exists why the fair 
value of their goods, so er sold, should not be restored to them 
by the defendant. 

In determining the true value of the three hundred and forty-nine bar- 
rels, we will not confine ourselves to the valuation put upon them by the 
plaintiff’s witness, but will adopt in evidence between that valuation and 
the one made by the auctioneer, who sold the barrels for the United States 
marshal, in the leased warehouse, only a short time after seizure, and 
who testifies that they brought at the auction sale all they were worth, as 
they were in very bad order. . 

The medium rate or value of the barrels, based upon the two estimates, 
and which is a fair and reasonable one, is one dollar and thirty-seven and 
a half cents per barrel, thus making, for the three hundred and forty-nine 
barrels, the sum, total, of four hundred and seventy-nine dollars and 
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ninety-two and a half cents, and for this sum, with interest thereon, at 
the rate of five per cent. per annum, from the 23d May, 1863, (see Act of 
1852, page 95), the plaintiffs are entitled to a judgment. 

The decree of the District Court must therefore be reversed. 

It is therefore ordered, adjudged and decreed, that the judgment of 
the District Court be annulled, avoided and reversed. And it is further 
ordered, adjudged and decreed, that judgment be, and it is hereby ren- 
dered in favor of the plaintiffs, B. Kittridge & Co., and against the de- 
fendant, Jean Ribas, for the sum of four hundred and seventy-nine 
dollars and ninety-two and a half cents, with interest thereon, at the rate 
of five per cent. per annum, from the 23d May, 1863, till paid—the costs 
of the Court below to be paid by the defendant, and those of this Court 
by the plaintiff and appellee. 
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Sratze or Lovisrana v. CHaruEs, (Colored). 


An indictment charged that the defendant “did lie in wait and shoot with a dangerous weapon with 
intent to commit the crime of murder upon one,” etc: 

Held:—That this allegation is uncertain and indefinite, and subject to two meanings, and is not in 
language equivalent to the words of the statute upon which it is based. 


PPEAL from the District Court of East Baton Rouge, Posey, J. 
R. W. Knickerbocker, District Attorney. J. H. Cannon, for appellant. 


Hyman, C. J. In this case the defendant was convicted by a jury, and 
sentenced by the District Judge to be punished with death. 

Defendant has appealed. 

The bill of indictment charges, that the defendant did lie in wait, and 
shoot with a dangerous weapon, with the intent to commit the crime of 
murder upon one Richard Odem, in the peace of the State of Louisiana, 
then and there being, contrary to the form of the statute of the State of 
Louisiana, in such case made and provided, in contempt of the authority 
of said State, and against the peace and dignity of the same. 

The 7th section of the Act of the General Assembly of the State, enti- 
tled an Act relative to crimes and offences, approved March 14th, 1855, 
provides, ‘that if any person lying in wait, or in the preparation or at- 
tempt to perpetrate any arson, rape,,robbery or burglary, shall shoot, 
stab or thrust any person with a dangerous weapon, with intent to com- 
mit the crime of murder, he shail, on conviction thereof, be punished 
with death.” 

The defendant contends in this Court, that the words in the bill of 
indictment, charging that the defendant did lie in wait and shoot with ' 


& dangerous weapon with the intent to commit the crime of murder upon - 
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Richard Odem, does not charge the defendant with shooting Odem, and 
therefore the count is insufficient for a conviction and sentence, The 
term shooting upona person, is not exactly equivalent to shooting a 
person. It is subject to two meanings. It is evidently equivocal. 

The shooting upon the earth does not necessarily convey the idea that 
the earth was shot, neither does the statement that there was shooting 
upon @ man necessarily convey the idea that the man was shot. 

From such terms you may either infer, that the man was shot, or that 
his body was used as a rest for shooting. 

The charge in the bill of indictment being equivocal, and subject to 
two different interpretations, and not being in language equivalent to the 
word of statutes, the judgment of the District Court must be reversed. 

It is decreed, that the judgment against the defendant be arrested, and 
the proceedings against him be set aside, the judgment of the District 
Court being reversed. , 





—_—_ 








Succession or P. O, Lavve. 


Succession charges, inuring to the benefit of all parties concerned, are of higher dignity than and 
(unless in an exceptional case) are to to be paid before those of the deceased or the insolvent. 


PPEAL from the Second District Court of New Orleans, 7'homas, J. 
J. E. Wallace, for McCloskey & Wallace, appellants. E. Bermudez, 
for F. Labatut. L. Castera, for appellee. 


Iustzx, J. In the provisional tableau, filed in the Second District 
Court of New Orleans by the administratrix of the succession of P. O. 
Lauve, Felix Labatut and James McCloskey, are recognized, severally, 
as creditors of the deceased—the former with the privilege of vendor on 
certain immovable property, and the latter with a special mortgage on 
certain other immovable property, sold judicially, and with each of 
these creditors, a separate account is stated in and made a part of the 
tableau. 

By these separate accounts, the proceeds of the sales of these immova- 
bles, so respectively encumbered, are, with certain deductions for superi- 
or claims stated in the accounts allowed to these creditors. They object 
to these deductions being made to their prejudice, and by way of oppo- 
sition they say, that there is other property in the succession not 
accounted for, and that this property and the cash assets in the hands of 
the administratrix must be first applied in satisfaction of the special priv- 
ileges bearing on the property affected to them, before any portion of 
the said proceeds of sale can be applied to the payment of any other than 
their respective claims, 
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Succession of P. O. Lauve. 


The only assets, besides those resulting from the sales of the immova., 
bles affected, as before stated, proceed from the sale of the movables and 
some rents collected; and these assets are insufficient to pay, in full, the. 
general privilege and succession charges, and hence the necessity fora 
contribution, charged pro rata to the fund claimed by Labatut, and to 
that claimed by McCloskey. 

The creditors specially oppose certain charges identified on the tableau 
by the numbers 8, 11, 12, 13 and 14, and which they say are. not privi- 
leged—that of the autioneer, No. 14, being opposed as exorbitant. 

These items are sustained by the Court below, except those numbered 
11,12 and 13, and which were properly rejected .as privilege cluims, 
Now, did the Court below err in allowing the item No. 14, the auction- 
cer’s account, which was sufficiently proved? 

As.to the claim of L. Castera, the attorney of the succession, not .ob- 
jected to as to amount, it was, with the following modification, properly 
allowed as a succession charge. See the cases of Succession of Whitehead, 
3 An. 396; Succession of Vand, 11 An. 298; Bodelle vy. Pu, 6 An. 135; and 
Cross v. Shaffer, 13 An. 110. 

In Graham v. Friend’s Administrator, 10 La. 440, it was decided, that 
suecession charges, inuring to the benefit of all parties concerned, are 
of higher dignity than and (unless in an exceptional case) are to be paid 
before those of the deceased or the insolvent. 

“Qui sentit commodum, sentire debit et onus.” See also the caso of 
Morel v. Misotere’s Syndic, 3 Martin, 363—quoted in Graham v. Friend’s 
Administrator. 

The principle invoked by Labatut resting on special legislation (see 
Article 3234, C. C., and Marsh v. His Creditors, 11 An. 469), that the fees 
of the counsel of the succession, as an expense of administration, shall 
take precedence of his privilege as vendor cannot be controverted ; and 
so far as the Labatut fund is made by the account to contribute anything 
for that purpose, he was properly relieved by the Court a qua; and this 
is admitted by the counsel himself, who undertakes, that the contribution 
charged to Labatut shall be deducted from his fees, so far as to give this 
charge for contribution preference over his claim. 

The deductions from the Labatut fund were not made to meet general 
privileges or succession charges, but to pay taxes legally assessed against 
the very property affected to him, and taxes which, by the law, bore on 
that property, or the proceeds, a privilege higher than his own. See 
Act of the Legislature, 1855, No. 346, page 512, sec. 48; Act 1856, No. 
160, page 160, sec. 110; Act 85, No. 57, page 57, sec. 3 and 4. And the 
same may be said of similar charges deducted from the McCloskey fund. 

As to the amount due to Wallace, also an opponent who prosecuted, as 
McCloskey’s attorney, his mortgage claim at the expense of the mort- 
gagor, by special stipulation in the act of mortgage, which was really 
$592 10, and not $500, allowed him by the Coux below, that is deducted 
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from and to be paid out of the proceeds of the property affected to 
MeCloskey at his own request. 

‘The contributions charged in the tableau to the Labatut and McCloskey 
fanids, by deducting the items Nos, 11, 12 and 13, which amount, togeth- 
‘et, to $123 67; and by adding to the cash assets $200 for rents collected, 
but omitted, are thereby reduced to $192 16, of which sum, $131 37, 
must be paid out of the fund allowed L. Oastera, and in preference to 
him, and $60 79 out of the McCloskey fund by preference to him. 

The Court below dispensed both the Labatut and McCloskey fund fram 
any contributions, but the Court was in error in supposing that certain 
items disallowed by it increased the fand needed for general privileges, 
etc., as the items so rejected were not classed as privileged. 

‘It was shown upon the trial of the oppositions, that the deceased had 
been a partner of a commercial firm, and was, at the time of his death, a 
partner in another commercial firm; and that the affairs of these partner- 
ships were in the course of settlement, and had not been liquidated, but 
the testimony showed it to be extremely improbable than anything would 
ever accrue to the succession from either of those partnerships. 

Be this as it may, all the rights of creditors to any fund or property 
hereafter realized, whether proceeding from those sources or from any 
other, will be, in no manner, affected by the decree now rendered, 
which merely regulates the disposal of the cash assets in the hands of the 

It is therefore ordered, adjudged and decreed, that the judgment of 
the District Court, so far as it sustains conformably to the decree the 
items in the tableau charged as general privileges or succession debts, 
and so far as it requires the administratrix to account for and put on the 
tableau, as cash assets, the sum of two hundred dollars for rents received 
by her, but omitted on the tableau; and so far as it recognizes the dedue- 
tions made from the Labatut and McCloskey funds in these separate 
accounts to pay privilege claims bearing on the property affected to 
Labatut, and on that affected to McCloskey, which are superior to their 
own claims on said funds; and so far as it dispenses the Labtut fund from 
any contribution for general privileges or succession charges, be and the 
same is hereby affirmed; otherwise, but so far only as it passed on the 
funds now disposed of and distributed, that the said judgment be, and it 
is avoided, annulled and reversed. 

It is further ordered, that J. E. Wallace, the opponent, be recognized 
as a creditor of the deceased for the sum of five hundred and ninety-two 
dollars and ten cents, and that the sum be paid in preference over 
McCloskey, out of the proceeds of the property mortgaged to him. 

It is further ordered, that there be deducted from the amount allowed 
as a succession charge to L. Castera, the attorney of the succession, ‘the 

: sum of one hundred and thirty-one dollars and thirty-seven cents, to pay 
the contribution charged to Felix Labatut—which sum, now deducted, 
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will still be due to Castera by the succession ; and further, that there be 
deducted from the McCloskey fund, the sum of sixty dollars and seventy- 
nine cents, as pro rata contribution to pay privilege and succession debts. 

And it is finally ordered, that the tableau, with the separate accounts 
of Labatut and McCloskey as parts thereof, as amended by the judgment 
of the District Court, and by the decree of this Court, be and it is hereby 
homologated and made the final judgment of the Court. 

It is farther ordered, that the succession of P, O. Lauve pay all costs 
in both Courts. 





— 









































Morris W. Sirn v. Barque W. H. Wau, Capram anp Owners, 


Damages should be established by sale before a judgment for the recovery of damages can be had 
against a carrier, for goods damaged while intrusted to his care. 
PPEAL from the Second District Court of New Orleans, Thomas, J. 
A, Saucier, for appellants. E. W. Huntington, for appellee. 


Hyman, C. J. This suit was brought against defendants, for damages 
of certain goods shipped from New York to New Orleans. 

The goods were shipped in good order, and were delivered to plaintiff 
in New Orleans. They were injured by salt water on their passage; and 
some witnesses state that they were damaged fifty per cent. ; other wit- 
nesses state that they were damaged to a less extent. 

No sale of the damaged goods was made to ascertain, with exactness, 
the extent of their damage. The opinion of this Court in the cases, 
Henderson & Gaines v. Ship Maid of Orleans, 12 An. 352; L. Elkin & Co. v. 
New York and New Orleans Steamship Company, 14 An. 647, was, that 
damages should be established by sale, before a judgment for the recovery 
of damages could be had against a carrier, for goods damaged while in- 
trusted to his care. 

It is decreed that the judgment of the District Court be annulled, ayoid- 
ed and reversed; and it is further decreed, that there be judgment for the 
defendants as in case of nonsnit ; the plaintiff to pay the costs in both 
Courts. 


PEPPER errr rrrnr™ 


Mrs. E. B. Harris v. F. SrupenRavcn. . 


Where the Supreme Court has jurisdiction of a cause at the time of appeal, the pees: will not be 
dismissed on account of a part payment of the judgment, which, if made before appeal, would have 
duced the t below its jurisdiction. ; 
4 PPEAL from the Sixth District Court of New Orleans, Duplantier, J. 
[\ &. Bermudez, for appellant. A. Derbes, for appellee. 


Hyman, C. J. The defendant, appellee, has moved to dismiss the appeal 
















































Harris v. Stubenrauch. 


taken by plaintiff, on the ground, as averred by him, defendant, that he 
has paid plaintiff the amount sued for by plaintiff, except the costs of . 
suit, since the appeal was taken. 
It isnot questioned that, when the appeal was taken, this Court had 
jurisdiction of the case. This Court once having jurisdiction is not di- 
/ vested thereof because of a part payment, which, if made before appeal, 
would have reduced the amount claimed to a sum below its jurisdiction. 
The motion to dismiss the appeal is overruled. 





—_—_— 








Crry oF New Orteans 7. Wm. CRAPPER. 


The fact that the taxing power is a party to the contract of lease, does not impair the right to tax the 
business pursued, by virtue of that contract. The corporation, in each capacity, is acting for the 
public advantage. i 

PPEAL from the Third Justice’s Court, Parish of Orleans. 
C. E. Schmidt, for appellant. 7. H. Hewes, for appellee. 


Howett, J. The defendant has appealed from a judgment condemn- ; 
‘ing him to pay a license for the year 1865, as lessee of the Magazine Mar- 
ket. He calls in question the legality and constitutionality of the tax, 
averring that the statute authorizing and the ordinance imposing it are in 
conflict with Articles 109 and 124, of the State Constitution, and section 
10, Article 1 of the Constitution of the United States. 

It is contended that, as the ordinance was passed after the date of the 
contract with the city, by which he became the lessee of the market, it 
alters the conditions thereof, and it is retroactive in its operation. 

The fact that the taxing power isa party to the contract of lease, does, 
not impair the right to tax the business pursued, by virtue of that con- 
tract. The corporation, in each capacity, is acting for the public 
advantage. 

The act of the Legislature gives the corporation the authority to im- 
pose a license tax annually on every trade, profession, calling, or other 
business, including that of the defendant; and when he entered into the 
contract he knew that such right or authority existed,and he must be con- 
sidered as having made it with reference thereto, and in law it was an im- 
plied condition of the contract ; and, besides, it is shown that this right 
had been previously exercised. 

His contract was for the year 1865, and the sum demanded of him was 
laid or fixed prior to the first day of that year. The ordinance is there- 
fore not retroactive. 

We think the statute and ordinance, as applied to the business of the 
defendant, not in conflict with the constitution or existing laws. 
Judgment affirmed, with costs. 
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L E. Pzrrovx v. Prerre Lacosts. ; 
Without some authentic evidence of the interruption of prescription, no action via executive can 
lay. 


PPEAL from the Third District Court of New Orleans, Fellowes, J. 
E, Bermudez, for appellant. LL. Castera, for appellee. , 


Instxy, J. It was held, in the case of John W. Dodd y. Robert A, Crain 
et al., 6 Rob. p. 58, that the only inquiry for the Court, ‘‘when an order — 
of seizure and sale is appealed from, is, whether the judge who issued it, 
had sufficient evidence before him to authorize his fiat;” and concurring, 
as we do fully, with the opinion thus expressed in that case, we have only 
now to ascertain if the evidence submitted with the petition to the judge, 
who granted the order of seizure and sale, was, in the present case, what 
the law requires in a proceeding via executiva. 

It is urged by the appellant that the note sued on was, at the time of 
and previous to the issuing of the order of seizure and sale, prima facie 
prescribed; and this is evident on an inspection of the note, which ma- 
tured on the 20th October, 1860, whilst suit wag only instituted on the 
25th November, 1865. 

Without some authentic evidence of the interruption of prescription, 
which evidence is no where to be found in the record, no action via exe- 
cutiva can lay. The jurisprudence on this point is too firmly established 
to be questioned. See Splane v. Daniel, 11 Rob. 449. McMaster v. Mather, 
4 An. 419. Union Bank of Louisiana v. Dolson, 7 A. 548, Fowler vy, Beatty, 
10 An. 275. 

It is needless to examine the objection urged by the appellant, in regard 
to the want of internal revenue stamp on the note sued on. 

« It is therefore ordered, adjudged and decreed, that the order of seizure 
and sale granted by the Judge a quo, be and the same is hereby rescind- 
ed, and the suit dismissed, without prejudice to any legal right or remedy 
that the plaintiff and appellee may have; the costs of both Courts to be’ 
paid by the plaintiff and appellee. 











. Succzssion oF Mary FiLemina. 


A husband made application to be put in possession of the community property, as survivor and ust- 
fructuary of his wife, she having died without leaving heirs, either ascendant or descendant. The 
Court granted the application, without notice to the attorney for absent heirs : 

Hela :—That tho application could only be granted after due notice to the attorney representing absent 
heirs, and must be determined contradictorily with the heirs. 


PPEAL from the Second District Court of New Orleans, Thomas, J. 
F. Hayne, Buchanan & Gilmore, for appellants. FE. W. Huntington, 
for appellee. 


Lanavve, J. Mary Duffy, wife of Thomas Fleming, died intestate in 
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sity for an administration. 


On the same day, the lower Court granted this demand by discontinu- 
ing the application for letters, and putting the petitioner in possession as 
usufructuary of all the property belonging to the community; proceedings 
were exparte ; no notice being given to the appellant or the attorney of 


absent heirs. 


his natural life. 


1865, discharged the rule. 


October, discharging the rule. 


to complain. Civil Code, Article 579. 
No creditor is a party to this suit. 


with the heirs. 


dered on the 26th October, 1865, discharging the rule be affirmed. 





New Orleans, on the 9th September, 1865, leaving neither descendant nor 
ascendant, Her surviving husband, Thomas Fleming, on the 11th, ap- 
plied for the administration, and on the 14th, his demand was opposed 
by Catherine Harrigan, alleging that the deceased left no issue, and that, 
being his sister and heir, she had a better right to the administration. 

On the 26th of same month, Fleming applied to discontinue hisdemand 
for letters, and asking to be putin possession of the whole property, as 
survivor in community and usufructuary of the share of his wife, on the 
ground that the deceased left no ascendants or descendants; that the pro- 
perty was community, and the debts small, and that there was no neces- 


On the 28th September, 1865, Mrs, Catherine Harrigan had a rule served 
on Thomas Fleming, to show cause why she should not be appointed ad- 
ministratrix. Thomas Fleming answered, in substance, that Mary Flem- 
ing died intestate, leaving no ascendants or descendants; that the succes- 
sion owes no debts, and there is no necessity for an administration ; that 
said succession consists exclusively of community property, which respon- 
dent, as survivor in community, is entitled to hold in usufruct, during 


After hearing the evidence, the District Court, on the 26th October, 


Mrs. Catherine Harrigan appealed from both judgments rendered ; one 
gn the 26th September, discontinuing the application for administration, 
and putting Thomas Fleming in possession, and the other on the 26th 


The evidence clearly shows that the property, which has been duly in- 
‘ventoried and appraised, belongs to the community; that the debts are of 
no importance, and we are satisfied that there is no necessity for a full 
administration. Whatever debts there may be, the creditors may look 
directly to the husband for their payment ; and if-he choose to keep the 
property and pay the debts, we do not see that his héirs have any right 


We are of opinion that the judgment rendered on the 26th October, 
1865, is correct; and that the one rendered on 26th September, 1865, upon 
ex parte proceedings, must be set aside, and the case remanded, in order 
that the demand to be put in possession be determined contradictorily 


It is therefore ordered, adjudged and decreed, that the judgment ren- 


. 
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It is further ordered, adjudged and decreed, that the judgment render. 
ed on the 26th October, 1865, putting the appellee in possession, be an-’ 
nulled and avoided; that the case be remanded, to be proceeded in accord- 
ing to law, and that the appellee pay costs of appeal. 








i 








SUCCESSION OF JAMES PETER CURLEY. 


_ Asale of real estate belonging to a succession, without appraisement, is null and void, and the pur. 

chaser is not bound to comply with the adjudication. 

- The general rule requires succession property to be sold, after advertisement of ten days for movables 
and thirty days for real estate. 

The expression, in the Act of 17th January, 1838, “‘ that the curator so appointed shall cause the effects 
of said succession to be sold, and the proceeds to beapplied to the payment of the debts of the de- 
ceased; the whole to be done in as summary a manner as possible, to diminish costs, and under the 
immediate direction of the Judge,” does not convey any such meaning, nor substitute the will of the 
officer in lieu of the law passed to protect the creditor and the heirs, and to call as much competition 
as possible. In as summary a manner as possible, means as possible according to law, speedily and 

diligently as allowed by law, but not against law. The sale, therefore, was legally impossible, with. 

out previous advertisement of thirty days. 


























PPEAL from the Second District Court of New Orleans, Thomas, J. 
Frank Haynes, for E. Burke, appellant, . A. S. Villere, for Mrs. 
Curley, appellee. 


Lapavve, J. This is an appeal taken from a judgment, making the fol- 
lowing rule absolute : , 

On motion of Widow James Curley, administratrix of the estate of 
James Peter Curley, her deceased son, and on suggesting to the Court . 
that, at a public sale made by R. M. Montgomery, auctioneer, pursuant . 
to an order from this Court, the property described in the inventory, and 
situated on Martin street, was adjudicated to one E. Burke, of this 
city. 

That, in order to give’a clear title to the said purchaser, it becomes ne- 
cessary to cause the mortgages recorded against said property, and fully 
set forth in the certificate this day filed, to be erased. Itis therefore 
ordered, that : 

1, The recorder of mortgages ; 2. James Curley, tutor of the minors, 
Mary, Ellen and James Curley; 3. The New Orleans Draining Company ; 
4, The said E. Burke, show cause, on Thursday, the 23d day of Novem- 
ber, 1865, at 11 o’clock, A. M., why the said mortgages should not be 
erased and cancelled, and why the said Burke should not be condemned to 
comply with the adjudication of said property, or, in default thereof, why 
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‘adgment should not be rendered against him for the full sum of four 
hundred and fifty dollars, with interest and costs. 

E. Burke answered that no appraisers were appointed and sworn, to 
value said lot of ground. That the said lot was sold and adjudicated after 
ten days’ advertisement. That the property is incumbered by mortgages; 
one in favor of R. W. Montgomery, for $164 ; another for $500, for ad- 
ministration of Joseph Curley as tutor of minors, from whom he pur-. 
chased draining privilege N. O., and that the administrator must give 
him a good title. 

The Court below, gfter hearing the evidence, made the rule absolute, 
and E. Burke appealed. 

This succession being small, the administrator was appointed and the 
property ordered to be sold, under the provisions of the statute of 17th 
January, 1838, p. 5, amending the Article 1178 of the Civil Code. The 
evidence shows that the lot was not appraised by appraisers, appointed 
and sworn, and that it was sold under an order of Court, dated 13th Oc- 
tober, on the 28th October, 1865, showing clearly that there was not thirty 
days’ advertisement. 

We are of opinion that our learned brother erred; that the sale of said 
lot is null and void; and that, consequently, the purchaser and adjudicatee 
is not bound to comply with the adjudication. 

This property should have been estimated previous to the sale, by ap- 
praisers, appointed and sworn. Civil Code, Arts. 1096, 1097, 1098, 1178. 
The general rule requires succession property to be sold after advertise- 
ment of ten days for movables, and thirty days for real estate. Civil 
Code, Art. 1159. , 

The statute of 17th January, 1838, already referred to, does not dis- 
pense with those essential delays. 

The expression, that the curator so appointed shall cause the effects of 
said succession to be sold, and the proceeds to be applied to the payment 
of the debts of the deceased; the whole to be done in as summary a man- 
ner as possible, to diminish costs, and under the immediate direction of 
the Judge,” does not convey any such meaning, nor substitute the will of 
the officer in lieu of the law passed to protect the creditor and the heirs, 
and to call as much competition as possible. Jn as summary a manner as 
possible, means as possible according to law, speedily and diligently, as al- 
lowed by law, but not against law. The sale, therefore, was legally im- 
possible, without previous advertisement of thirty days. 

It is therefore ordered and decreed, that the judgment appealed from 
be annulled and avoided, and the rule be discharged and set aside. 

It is further adjudged and decreed, that E. Burke, the adjudicatee, be 
released from all obligations uhdet the adjudication, which is declared a 
nullity; and that the succession pay all costs upon the rule in both Courts, 
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B. Certs & J. Seranovuret v. Ferranpon & Cxrssac. 


Proceedings were instituted against defendants, who were non-residents, or absent from the State; « 
curator ad hoc was appointed to represent the absent defendants. An exception was filed in the 
cause, setting up that the defendants had a duly appointed attorney in fact, residing in the State, 
who was empowered to represent them, and that he should have been cited to defend the action. On 
the trial of the exception, it appeared in evidence that the attorney in fact had refused to accept the 
mandate, but afterwards substituted another person to act for defendants : 

Held :—That the exception was not well taken; that the attorney in fact, who had refused to accept 
the mandate himself, could not substitute another person as attorney under the mandate; that the 
appointment of the curator ad hoc was regular and correct. 


PPEAL from the Sixth District Court of New Orleans, Duplaniier, J, 
C. Roselius.and A. Philips, for plaintiffs and appellants. J. L. Tissot, 
for defendants and appellees. 


TatiarerKo, J. In May, 1859, the plaintiffs, as partners in commendam, 
entered into a commercial partnership with the defendants, under the 
name and style of Ferrandon & Cessac. The association was engaged in 
the dry goods business, in New Orleans, and, by its limitation, was to 
terminate at the end of the year 1865. It appears that the partnership 
became embarrassed in its commercial operations. In August, 1862, the 
store in which its business was conducted was closed, and it does not ap- 
pear that the house did much business afterwards. The creditors of the 
firm became clamorous, and efforts (for the most part ineffectual) were 
made to compromise with them. The defendants, Ferrandon & Céssae, 
left the State in 1864; the former in the spring of the year, the latter 
abont the first of July, one of them taking with him about two thousand 
dollars in cash, or rather as the record shows, that sum was sent to him 
after he left. With this state of affairs the plaintiffs, the partners in com- 
mendam, became dissatisfied. A few days after the departure of Cessac, 
they sued out a writ of sequestration, under which the entire stock of 
goods and assets of the concern were seized. A receiver was appointed, 
and the business of the firm put in liquidation. The proceedings were 
earried on contradictorily, with a curator ad hoc duly appointed at their 
inception, 

A short time before leaying the State, Cessac, acting in the name of the 
firm, executed by notarial act a power of attorney to Joseph Bayle, autho- 
rizing him to transact the business of the partnership generally, and speci- 
fying, among other things, the authority to sue on the part of the firm, 
and to defend suits brought against it. The mandatory was not a party 
to this act, and nothing appears in the instrument showing that he accep- 
ted the mandate. But afterwards, on the 27th of July, he appointed 
Edward Dubois in his place. This substitution appears not to have been 
. accepted in any manner by Dubois, and Bayle, by public act, on the 24th 
of October of the same year, delegated his power to Charles Espenau. 
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The record shows an admission by the parties, that this second substitute 
engaged Mr. Tissot, an attorney at law, to defend the suit brought by the 
plaintiffs against the defendants, although the exception filed by the 
attorney representing the defendants appears to have been filed on the 
9th of August, previous to the substitution of Espenau. 

The receiver proceeded, under authority of. the Court, to sell for cash, 
on the 20th of September, the stock of merchandize and the assets gene- 
rally of the firm ; and, on the 15th of October following, presented his 
account and tableau. Oppositions were filed by the curator ad hoc and 
some of the creditors. These oppositions were afterwards withdrawn, 
and on the 29th of October the account was duly homologated, and an 
order rendered that payments to the creditors be made in conformity with 
the tableau. 

The exception before referred to is of the peremptory kind, and was 
tried on the 24th December, 1864. On the 9th of January following, the 
Court rendered judgment sustaining the exception and dismissing the 
suit, on the ground that, in the opinion of the Court, defendants had 
established satisfactorily that they had an agent in New Orleans, and that 
the exception filed was a sufficient notice to plaintiffs to discontinue their 
proceedings. 

From this judgment the plaintiffs have appealed. 

We are unable to concur with the Judge a quo in the conclusions to 
which he arrived. The procuration from the defendants to Bayle seems 
to have been ignored by him. He states clearly in his own testimony, 
given in the case, his refusal to act under the mandate, and his reasons 
for refusing. This was, that he was threatened that, if he acted under 
the power of attorney himself, he would be liable. He was cognizant of 
the proceeding taken against the defendants. He states, in particular, 
that he was notified of the taking of the inventory, and that he refused to 
act. Itis not shown or pretended that his fear of liability, if he acted 
under the mandate, was in any manner brought about by the agency of _ 
the plaintiffs. From his own declarations, and refusal to participate on, 
behalf of the defendants in any of the proceedings going on, to his know- 
ledge, against them, we do not see that the plaintiffs were bound to recog- 
nize him as agent of the defendants. Having declined to act, it is not 
clear that he could, afterward, by a substitution, impower another to per- 
form under the mandate, acts which he refused fo perform himself. 

For these reasons, we think the judgment of the lower Court should be 
altered. 

It is therefore ordered, adjudged and decreed, that the judgment of the 
District Court be annulled, avoided and reversed; that the exception be 
overruled; and it is further ordered, adjudged and decreed, that the re- 
esiver’s account and tableau be homologated and confirmed, and payments 
made in conformity with the same. The defendants and appellees paying 
costs in both Qourts, 





— 


















Bamey & McKie v. Caase.—On RexwEARING. 


A., by authentic act, conveyed to B. certain immovable property; B. gave to A. a in 
which it was agreed that the property was transferred to B., as security for the payment of two Spe. 
cific debts; A. having the right to pay the debts within a fixed delay, and have the property recon. 
veyed to him, otherwise he lost all right therein : 

Acid:—That, although this may not have beon a real sale, yet it had a real cause, and cannot be ad 
dated ds a simulated sale. 


PPEAL from the Fifth District Court of New Orleans, Eggleston, J. 
J. Ad. Rozier, for appellants. Kennedy & Miles, for appellees. 


Howxu, J. This is an hypothecary action, in which plaintiffs, in 
February, 1858, obtained an order of seizure and sale upon a judicial 
mortgage against certain vacant immovable property, situated in the 
Parish of Jefferson, and in the possession of defendant, to satisfy a judg- 
ment recorded on Ist February, 1856, and held by them against one 
Warrick Martin. The defendant enjoined the sale, on the ground that, 
by a notarial act of sale, dated’18th, and recorded on the 19th January, 
1854, he purchased for $37,360 cash, and has ever since owned and pos- 
sessed, in good faith, the property seized. 

In answer to the petition of injunction, plaintiffs aver that, bya counter- 
letter, dated 24th January, 1854, it is expressly declared that said pro- 
perty is transferred to the defendant Chase, as a security for the payment 
of a debt of $38,000, and interest, due by Martin to E. W. Clark & Bros., 
of St. Louis, and one of $53,000 and interest, due by said Martin to E. 
W. Clark, Dodge & Co., of New York, and not in payment of said debts; 
that no possession passed to defendant, but all the burdens and advan- 
tages of ownership remained in Martin; that, on 5th May, 1856, Martin 
executed another notarial act of sale, of same property, to Chase, the al- 
leged consideration being the failure of Martin to pay the said debts; that, 
at the date of the first act, Martin was notoriously, and to the knowledge 
of defendant, insolvent. That said act of 18th January, 1854, was a mere 
cover to shield the property of Martin from his creditors, and was not in- 
tended to convey title or possession; that the judgment on such executory 
process, herein issued, having been duly recorded prior to the date of the 
act of 5th May, 1856, could not be affected by the letter, which, not con- 
taining a description of the property, is without effect as to third persons, 
and they prayed that the injunction be dissolved, with damages, 

In a former decree of the Court, the act of sale of 18thJan. 1854, was de- 
clared simulated, null and void, but-the injunction was perpetuated on 
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the ground that the ten days’ notice, to defendant, as the third possessor, 
.was not given before the order of seizure and sale was obtained. | 

On application by defendant, a rehearing was granted, and his counsel 
presses upon our consideration the principle as recognized in our law and 
jurisprudence, and applicable to this case,-that, although the contract 
read by the light of the counter-letter, may not be an absolute sale; yet, 
as it has a real cause, it cannot be invalidated, and cites Art. 1894, CO. C.; 
12 A. 529; 1 A. 432; 6 N. S. 583, and other authorities. 

The Act of 18th January, 1854, is an authentic act of sale in due form, 
and by its terms conveyed the property and possession absolutely to 
Chase; but by the counter-letter executed several days thereafter, the 

parties agreed and stipulated, that the property in question was transferred 
~ to Chase, as security for the payment of two specific debts, and not in 
payment thereof, giving Martin, the vendor, an opportunity to pay said 
debts within a fixed delay, and have the property reconveyed to him, and 
on his failure to pay any part of said debts, he was to forfeit all right in 
law or equity to any portion of said property, and Chase, the vendee, re- 
served the right to sell the same to pay said debts pro tanto. 

It is evident that it was the intention of the parties to enter a serious 
contract, although not such a one as its language purports. 

The debtor, by passing the title of his property to another, intended to 
make secure to two of his creditors, two debts, amounting to over 
$90,000, and actually due and owing, and put it beyond his own power to 
impair that security. Whatever may be its effect as to conferring an un- 
just preference or advantage, we cannot properly stamp it as an absolute 
simulation—a mere shield to cover a debtor's property from the pursuit 
of his creditors. It seems clear that Martin could make no disposition of 
the property to the prejudice of these claims. He could not, under any 
interpretation of the terms and stipulations of the counter-letter, treat 
the sale of 18th January as a simulation, and require the property to be 
reconveyed to him, without first paying the two debts, and plaintiffs pos- 
sessing no greater rights than Martin, their debtors could do no more. 
They base their right to proceed against this property upon the tenor and 
effect of this counter-letter, and can derive from it no greater right or 
remedy than it reserves to their debtor. 

As is said, in the case of Wolf v. Wolf, 12 An. 531, it does not follow, 
because parties have clothed their contract in one form instead of another, 
that it will avail in either. There is no such penalty declared by the law- 
giver, and the Courts cannot supply it. There is nothing immoral in 
using the contract.of sale as the security of a bona fide debt. As he may 
make an-absolute donation of his property, saving the rights of the par- 
ties injured, we see no reason to declare an act void because the vendor 
has contented himself with a false course, a fictitious price, instead of in- 
serting the true cause of the contract. ©. 0. 1894. 

Viewing, then, the act of 18th January, 1854, on which Chase relies, as 
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having substance and reality, and not prohibited as to form and purpose, 
by law or good morals, we must apply the principle invoked by him, and 
not disregard it until duly set aside for legal cause. 

It is therefore orflered, that the decree heretofore rendered by us be 
set aside, and it is now ordered that the judgment of the lower Court be 
avoided and reversed; and it is further ordered, that the injunction here- 
in be perpetuated, with costs in both Courts. 








Hyman, ©. J. adheres to the opinion formerly prepared and read by 
him. 





W. W. Kern 0. Rewanp & Co., anp Suaw, Sheriff, 


An action commenced by attachment was instituted against a defendant, and property claimed to be- 
long to the defendant, but to which an absent third person had an apparent legal title, and the third 
person was made a party to the suit, and his title to the property attached declared simulated. 

An action of nullity was brought by the absent owner of the attached property: 

Held:—That it would have been legally competent for such third person to contest, by all legal means, 
the validity of the claim of the plaintiffs to the debt they sought to recover; and if he succeeded in 
defeating it, his title to the property attached could not be assailed. 

That the fact, that a defendant is an absentee, and had no notice of the action brought against him, 
and no debt was due, are good grounds for an action of nullity and rescission of judgment, 

That & foreign jadgment, which is prescribed on its face, and which does not appear to have been 
revived by scire facias, or other means provided by the laws of the State where the judgment was 
obtained, is an extinguished obligation. 


PPEAL from the Sixth District Court of New Orleans, Duplaniier, J. 
Geo, 8. Lacey, for appellant. H. B. Eggleston, for appellee. 


Instxzy, J. On the 12th day of April, 1864, Renard & Co., of the city 
of New York, instituted, in the Sixth District Court of New Orleans, an 
attachment suit, having, for its basis, a judgment of the Supreme Court 
of the State of New York, rendered in June, of the year 1850, in favor of 
the plaintiffs in the said suit, and against Lewis 8. Robbins and other de- 
fendants, jointly and severally. 

In this attachment suit against Lewis 8S. Robbins, W. W. Keith, the 
plaintiff in the present action of rescission, was made a party, and it was 
in the said suit decreed, that certain immovable property, which stood 
recorded in Keith’s name, and which was, at the time of the seizure 
thereof, in his posséssion, should be made subject to the attachment of 
Renard & Co., as the property of Lewis 8. Robbins, it being at the same 
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time decreed, that Keith's title to the said property was a simulative and 

fraudulent one, and that the said property belonged not to Keith, but in 

reality to Lewis 8. Robbins, against whom the ios in judgment was 

recognized as a valid claim. 

Both Lewis 8S. Robbins and W. W. Keith being absentees, each of them 
was represented and defended by a curator ad hoc, contradictorily with 
whom the proceedings were carried on till final judgment; and. it is to 
set aside that judgment, so far as it affects Keith that he instituted the 
present recission action. 

As grounds of nullity, he sets up various defects in the proceedings; 
but his main reliance rests on Article 614, of the Code of Practice, that 
he was ‘‘a person absent, that he had no knowledge of the action having 
been brought against him, and that no debt existed, either for the whole 
or a part of the sum for which judgment was obtained, and the property — 
seized for the purpose of satisfying it. Were this simply an action of 
nullity to set aside and annul the judgment rendered in the attachment 
suit for defects in the judicial proceedings connected with and pertaining 
to the said suit, this Court would unhesitatingly have adopted the ruling 
of this tribunal in Seymour v. Cooley, page 79, 9 La. That the defects 
complained of in this case could only be remedied on an appeal, and that 
an action of nullity was not the remedy; but Keith, the plaintiff, occupies 
a position, if he falls within the scope of Arts. 267, 268 and 614 of the 
Code of Practice, which renders it immaterial how the proceedings in 
the attachment suit were conducted, legally or illegally. If he was an 
absentee, had no knowledge of the action having been brought against 
him and no debt was due, he must succeed in this suit unless the articles 
of the Code on which he relies are absolutely restrictive, and can bg in- 
voked solely and exclusively by the absent debtor. 

It is evident that Keith was an essential party to the attachment suit 
as his title to the property attached, legal on its face and his possession,, 
had first to be declared simulated and fraudulent before that property 
could be made legally subject to the attachment. 

It would have been legally competent for Keith in that suit to contro- 
vert, by all legal means, the validity of the claim of Renard & Co. against 
Lewis 8S. Robbins, as if he succeeded in this they would have no right to 
assail his title. See Dumas et al., v. Lebébvre, 10 Rob. 401; Fose vy. Fose, 
4 An. 135; Judson v. Connelly, 5 An. 400. — 

Wonld it not then be strange, indeed, if Keith, who, as well as Lewis 
8. Robbins, had the legal right to show that Robbins was not indebted 
to Reriard & Co. for the whole or a part of the sum for which the judg- 
ment was obtained, should although standing precisely in the same atti- 
tude as Robbins in this particular, were yet unable, like him, to avail 
himself on a legal showing of this equitable remedy, founded, as it is, on 
natural justice, honesty and right. We cannot sariction a distinction 
which would open the door for relief to Lewis 8, Robbins, and close it 
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to his co-defendant, Keith, who, upon every principle of justice, is 
equally with Robbins, entitled to the full benefit of it; and we therefore 
maintain Keith’s action of rescission in the mode contemplated by Arts, 
267, 268 and 614 of the Code of Practice. 

He must, however, show, satisfactorily, that he was, at the time of the 
suit, absent from the State. An absentee who had no knowledge of the 
attachment suit to which he was made a party, and all this is proved be-. 
yond all doubt. : 

The evidence of the debt sued on consisted of a foreign judgment, 
which was prescribed on its face, and which, it does not appear, was ever 
revived by means of a scire facias, as contemplated by law. We agree 
fully with the reasons assigned by the Judge of the District Court, for 
regarding this judgment in no other light than as an extinguished obliga- 
tion. See section Ist, Act No. 274; Acts 1853, page 250. 

Keith then brings himself fully within the equitable remedy provided 
for by the articles of the Code of Practice before referred to; and there 
is, therefore, no error in the judgment pronounced by the District Court. 

It is therefore ordered, adjudged and decreed, that the judgment of 
the District Court be affirmed, and that the appellant pay the costs of 


appeal. 

















ABSENTEE. 
If a suit be instituted against an absentec who has no known agent in 
the State, or for the administration of whose property no curator 
has been appointed, the Judge, before whom the suit is pending, 
shall appoint a curator ad hoc to defend the absentee in the suit. 
Dwight vy. Bellocg, Noblom & Co. 209. 

An absentee is a person who has resided in the State and has departed, ~ 
without leaving any one to represent him. It means, also, the per- 
son who never was domiciliated in the State, and resides abroad. 

Dreville, Widow, v. Cucullu, 695. 

A defendant who is domiciled in this State cannot be cited through a 
curator ad hoc, when he is absent from the State and not represen- 
ted by an agent, Ib. 

See PREsoniprTion. 
See MortGace. 
ACCOUNT. 
A party receiving an account, and-making no objection to it within a 
reasonable time, admits its correctness, and cannot aftewards legally 
: object to it. Mansell v. Payne, 124. 
; See Execurors AND ADMINISTRATORS. 
| See Acts Private anp Puntic. 
See HusBanD AND WIFE. 
ACTION. 

Aclaimant must establish his claim with legal certainty. It is not 
enough that he make it probable. Holtzman v. Millaudon, 29. 

If one, against whom there was a cause of action, dic, leaving one heir 
only, the suit shall be carried on against such heir, as it would have 
been against the deceased. Bedford v. Shelton, 40. 

If the suit had already been brought against the deceased, and he had 
not answered, it shall not be interrupted, but shall be continued 
against the heir, by a mere citation or notice served on him to that 
effect, within the delay for original citations, according as the dis- 
tance may be from his domicile to the court where the action has 
been brought. , Ib. 

A married woman cannot sue her husband as long as the marriage con- 
tinues, except it be to obtain a separation from bed and board, or 
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for the separation of property, or for the restitution and enjoyment 
of her paraphernal property, or in case she holds her property Be- 
_parate from him by her marrige contract; but in every case she 
‘cannot sue without the authorization of the Court before which she 

* brings her action. Heyob v. Her Husband, 41, 

Owners of property may be sued jointly or severally. 

Bissell v. Terrell et al. 45. 

Where no cause of action is alleged the case will be dismissed. 

Goss v. Citizens’ Ins. Co. 97. 

A party seeking to recover a claim must make his case legally certain. 

Kearney & Co. v. Hauche, 116, 

Where parties are: sued jointly no judgment can be rendered against 
one without the other, although there was issue and trial as to one 
only. The proceeding is irreguldr. Beale v. Trudeau et al. 129, 

An action prematurely brought will be ‘sustained, unless the defendant 
makes objection in limine. 

Pennision et al., Ex’rs, v. The City of Jefferson, 158. 

After issue joined, no advantage can be taken, by evidence or other- 
wise, of the fact that the suit was prematurely commenced. 

Mr. and Mrs. Wiltz v. Widow De St. Romes, 187. 

The petitory action, or one by which real property or any immovable 
right to such property may be subjected is claimed, must be brought 
against the person who is in the actual possession of the immovy- 
able, even if the person having the possession be only the farmer 
or lessee. Millaudon v. J. Ranney, 196. 

But if the farmer or lessee of a real estate be sued for that cause of ac- 
tion, he must declare to the plaintiff the name and the residence of 
his lessor, who shall be made a party to the suit, if he reside in the 
State, or is represented therein, and who must defend it in the 
place of the tenant, who shall be discharged from the suit. Jb. 

The plaintiff in an action of revendication must make out his title, 
otherwise the possessor, whoever he be, shall be discharged from 
the demand. Ib. 

When an instrument or obligation is annexed to a petition and made 
part thereof, it is an ample notice of the cause of action. 

Johnson vy. Gennison, 273. 

The general rule, as gathered from the text of our law is that a penal 
obligation being secondary to a primary one, the performance of 
which it is intended to assure, the creditor cannot, except in two 
contingencies, avail himself of the double remedy, in the event of 
the debtor’s failure to fullfil the primary obligation : to enforce the 
performance of that, and to exact the penalty at one and the same 
time. Barrow v. Bloom, 276. 

It has been repeatedly held by this Court that a partner cannot sue his 

co-partner for sums paid or advanced for the partnership, or funds 
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' placed in it, or goods furnished, or profits made, or losses incurred 
during its continuance, until.a final settlement, and then only for 
the balance which may be due. And even in a special partnership, 
a partner cannot sue his co-partner for a special item; it must ‘be 
for a general settlement. Crottes v. Frigerio, 283. 
Joint purchasers cannot be condemned in solido for the payment of the 
price of real estate. Lallande, Exr. vy. Wentz & Pochelu; 289. 
j Contracts reprobated by law cannot be enforced in a court of justice, 
| and a party plaintiff must abide by his own declarations in that re- 


spect. Laskiv. Pauline Goldman et ux. 294. 
An action of debt lies against the importer to recover the duties on 
goods imported by him. U. S. v. Murdock, 305. 


No provision of law can be found requiring the plaintiff in a partition 
suit to make creditors, who hold mortgages on the property, parties 
to the proceedings. Johnston’s Ex’r v. Brown, 330. 
District and Parish Courts have no jurisdiction when actions are brought 
against persons residing in the State, out of the limit of their re- 
spective jurisdiction, except in the cases expressed in the Code of 
Practice, unless the defendant, of his own accord, should submit 
to their jurisdiction. Dufossat v. Berens et al, 339. 
When a defendant comes into Court by way of exceptions, he takes the 
attitude of a plaintiff in making the necessary allegations, and as- 
sumes the onus of proving them. 
Lisida Cure, Tutrix, v. Porte et al. 456. 
When a party proceeds to trial on the merits, without a decision on 
the exceptions filed, the latter are considered as waived. Db. 
An exception that plaintiff is absolutely without right to stand in judg- 
ment, or without interest in the subject matter of suit, may be 
pleaded at any stage of the proceedings. Tb. 
An action can only be brought by one having a real and actual interest 
which he pursues, but as soon as that interest arises he may bring 
his action. Tb. 
When, for purposes of justice, the law allows a fictitious citation in 
place of a real one, it is necessary that all the formalities required 
to operate the legal fiction should be strictly observed. 
Galoche v. Grivot and Wife, 481. 
When a citation is addressed to an officer of the Court, through whom 
the defendants are to be brought into Court, the title of his office 
should be stated in the citation; and defendants cannot be bound 
by a citation neither addressed to them, or to the — officer in 
his official character. Ib. 
A citation served on a curator appointed by the Court, must be addressed 
to him in his official capacity; this official capacity must be stated 
in the citation, otherwise the parties whom he represents are not in 
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Court, and an answer filed by the curator does not cure the defeet, 
b. 
Where a party brings suit for the use of another, the party bringing 
the suit has the legal right to control the suit, and if he, of his mo- 
tion, discontinues or dismisses the suit, the party for whose use the 
suit was brought is without legal right or authority to prosecute it 
to judgment for his own benefit. Moore & Browder v. Bres, 483. 
Tn an action to annul a judgment, it must appear that the party secking 
to annul the judgment has conformed to those essential require- 
ments which equity exacts from suitors who invoke its aid. He 
must have used all reasonable diligence, and not neglected to use 
such meansas he possessed to prevent the evil of which he complains, 
Lanfear v. Mestier, 497, 
The military order of General Shepley, Military Governor of Louisiana, 
requiring the Judges of other Courts in the Parish of Orleans to 
hold the sessions of the Fourth and Fifth District Courts of New 
Orleans, for the purpose of terminating pending cases, gave such 
Judges full power to hold those Courts for that purpose. Db. 
Courts will judicially take notice, without proof, of whatever ought to 
be generally known within the limits of their jurisdiction; and this 
Court cannot ignore an historical fact in relation to the source 
whence Judges of Courts, over which it exercises appellate juris- 
diction, derived their power to preside in other tribunals, at a time 
when the State laws were merely subsidiary to military rule. 
: Db. 
The law grants no action for the payment of what has been won at 
gaming or by a bet, except for games tending to promote skill in 
the use of arms, such as the exercise of gun, foot, horse and chariot 
racing; and, as to such games, the Judge may reject the demand, 
when the sum appears to him excessive: Held :—That the Court 
& quo cannot, ex officio, declare a bet on a horse race excessive on 
its face, without any proof indicating the pecuniary standing of the 
parties to the bet. St. Ceran v. Sherman et als, 520. 
Where it appears by the petition that the defendant is indebted to the 
plaintiff by reason of a negotiable promissory note, endorsed in 
blank : Held:—That the petition is sufficient and discloses a cause 
of action; and the averment that the plaintiff is the holder and 
owner of the note sued on, is not absolutely necessary, as it is a 
necessary inference from the allegation that the indebtedness of the 
defendant is on account of the note sued on. , 
Butler vy. Stewart, 554. 
Courts will not order the plaintiff in an action to answer interrogatories 
on facts and articles, when, if confessed or answered in the affirma- 
tive, they would establish no defence to the action; or when they 
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look to the establishment of a defence not set up in the pleadings. 
Ib. 

Where a defendant, sued on his promissory note, alleges that a third 
person has, for a valuable consideration, contracted to pay the note 
and save the defendant harmless : Held:—That the Court properly 
refused to allow the defendant to call such third person in warranty, 
there being no privity between the plaintiff and the party sought to 
be called in warranty. Ib. 

It is not necessary to put the defendant in default before instituting suit 
against him, if, from the nature of the case, the demand would be 
of no avail if made. Rosenthral y. Baer, 573. 

The right to make a demand available by exception does not relieve it 
from prescription in a direct action. 

Broussard vy. M. Broussard, 593. 

If a party, having the right to proceed by exception or direct action, se- 
lects the latter mode of proceeding, he must submit to the rules 
governing direct actions, one rule of which is, that actions may be 
defeated by prescription. Ib. 

Proceedings were instituted against defendants, who were non-residents 
or absent from the State; a curator ad hoc was appointed to repre- 
sent the absent defendants; an exception was filed in the cause, set- 
ting up that the defendants had a duly appointed attorney in fact, 
residing in the State, who was empowered to represent them, and 
that he should have been cited to defend the action; on the trial of 
the exception, it appeared in evidence that the attorney in fact had 
refused to accept the mandate, but afterwards substituted another 
person to act for defendants : Held :—That the exception was not 
well taken; that the attorney in fact, who had refused to accept the 
mandate himself, could not substitute another person as attorney 
under the mandate; that the appointment of the curator ad hoc was 
regular and correct. Cestia et al. vy. Ferrandon et al. 730. 

An action commenced by attachment was instituted against a defen- 
dant, and property claimed to belong to the defendant, but to 
which an absent third person had an apparent legal title, and the 
third person was made a party to the suit, and his title to the pro- 
perty attached declared simulated. An action of nullity was brought 
by the absent owner of the attached property : Held:—That it 
would have been legally competent for such third person to con- 
test, by all legal means, the validity of the claim of the plaintiffs to 
the debt they sought to recover; and if he succeeded in defeating 
it, his title to the property attached could not be assailed. 

Keith v. Renard & Co, et al. T3A. 

That the fact, that a defendant is an absentee, and had no notice of the 
action brought against him, and no debt was due, are good grounds 
for an action of nullity and rescission of judgment. hb. 
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That a foreign judgment, which is prescribed on its face, and which 
does not appear to have been revived by scire facias, or other means 
provided by the laws of the State where the judgment was obtain. 


ed, is an extinguished obligation. Tb. 


INDEX. 
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The party who voluntarily executes, either partially or in toto, a 
judgment rendered for or against him, or who voluntarily acqui- 
esces in or ratifies, eifher partially or in toto, the execution of that 
judgment, is not permitted to appeal from it. 

Succeseion of de Egana, 59, 

It is inadmissible to say, that the plaintiff could thus partially execute 
the award, and repudiate those portions of it which were not di- 

« rectly comprehended in the execution. Ib. 

An account homologated, so far as not opposed necessarily approves 

and ratifies quoad the creditors who have not opposed the tablean. 
Tb, 

The principle is well settled, that a party is not permitted to do an act 
which he is at liberty to abstain from, and, by a mere reservation, 
screen himself from the legal consequences of that act. Protesta- 
tio actui contraria non prodest. Ib. 

The judgment of the lower Court will be amended, when the record 
_ hewn that it is not according to the evidence. 

Fellows & Mills vy. Bank of New Orleans, 80. 

Where the plaintiff makes out a prima facie case, which is not im- 
pugned by the defendant, the judgment of the Court a quo in his 
favor will not be disturbed. Fallon v. Maury, 96. 

A judge of the lower Court has only authority to enforce the judgments 
of this Court. He cannot interpret our decision, and enforce dif- 
ferent decrees than those rendered by it. 

T he State on the Relation of Boye et als, 102. 

Where the proper parties have not been cited, the case will be re- 
manded. Eliery et als. y. Dameron et als. 109. 

Where a claim is under three hundred dollars, it is not appealable, 
although it be consolidated with another suit in which another 


party is plaintiff. Bazoni v. Marcera, 136. 
A non-tesident has two years in which to appeal from a decree ren- 
dered against him in the Courts. Lambert v. Conrad, 145. 


Where a record is so imperfect as to preclude an examination into the 
case on its merits, and where no suggestion of diminution of the 
record is made, and no motion to dismiss the appeal is filed, it 
will be remanded for a new trial. City of N. O. v. Lacroix, 146. 

All parties interested in maintaining the judgment appealed from, must 
be brought before the Court in due form by the appellant. 

Lallande vy. McRae et als, 177. 

Where the appellant has failed to give bond in favor of all the parties 
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interested in maintaining the judgment, the appeal must be 
dismissed. Ib. 

It is a confounding of terms to call a motion to dismiss an answer to 
the appeal; and to allow it to be so considered would, in that re- 
spect, overturn the rules of pleading. The effect of dismissing an 
appeal will not, in all cases, be the final confirmation of the judg- 
ment appealed from, as the appellant may, under certain circum- 
stances, be permitted to take another appeal. 

: Johnson v. Jennison, 190. 

A motion to dismiss an appeal comes too late after three judicial days 
have expired from the ating of the transcript. 

Murison & Co. v. Buller, 191. 

An appeal taken for an amount less than three hundred dollars, will *be 
dismissed. Jump v. Peltier, 193. 

iiss pester tence te teidl tel in Cows below, without a hearing on 
the exceptions, they are considered as waived, and cannot be heard 
in this Court. Cure, Tutrix, v. Porte et al. 206. 

Where an institution, like that of slavery, has been abolished since the 
decision in the lower Court, no judgment can be affirmed; nor can 
it be reversed. The appeal, ex propzio motu, must be dismissed. 

Mrs. Henderson vy. Montgomery, 211. 

Damages as for a frivolous appeal are omy awarded when the judgment 
is confirmed. Ib. 

The appellant, whose duty it was to bring up all the evidence, cannot 
profit by his own wrong, to have the judgment reversed to the 
prejudice of the other party. It was the duty of the appellant to 
suggest, at the proper time, a diminution of the record in the 
defective transcript. Succession of Mrs. Clew, 229. 

Where no attention has been called to the bills of exception filed, they 
will be considered as waived, when the case comes before this 
Court. Wattersion v. Bennett et als. 250. 

When a case has been tried by a jury, a verdict rendered, and judg- 
ment given according to that verdict, and the case is not properly 
a jury case, both the verdict of the jury and the judgment will be 
set aside, and this Court give a decree according to the facts on 
record. Lacroix v. Coeler, 256. 

When the transcript contains a true and complete copy or transcript of 
all the proceedings had, of all the evidence and testimony adduced, 
and of all the documents filed in the suit; and when such a certifi- 
cate as this accompanies the record, an assignment of error is not 
necessary. Bossier v. Carradine, Sheriff et al. 261. 

This Court cannot examine a case on appeal without all the evidence 
which was adduced below. Succession of Sheean, 278. 

This Court has repeatedly held that the notification of the filing of a 

tableau operates as a citation to all persons concerned therein, 
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creditors, legatees and others. Succession of Penniston, 281, 
It is a legal requirement, that all partics interested that judgments 
should remain undisturbed, must be made parties to appeals, or 
they will be dismissed. Tb. 
And this Court will notice ex officio, and even without a motion to 
dismiss, the want of proper parties for a final decree. Tb. 
The Supreme Court can only exercise its jurisdiction in so far as it 
shall have knowledge of the matters argued or contested below. 
Keller v. Judson, 282, 
If, therefore, the copy of the record brought up be not duly certified 
by the Clerk of the lower Court, as containing all the testimony 
adduced, the Supreme Court can only judge of such cause on a 
statement of facts, prepared and signed in the manner directed in 
the second section of the sixth chapter of the Code of Practice, or 
on a written exception to the opinion of the Judge, or on a special 
verdict, and in the absence of all these it shall reject the appeal 
with costs; but this is to be understood with such modifications as 
are contained in the following Article: C. P. 896. Ib. 
‘The appellant, who does not rely wholly or in part on a statement of 
facts, an exception to the J udge’s opinion, or special verdict, to 
sustain his appeal, but on an error of law appearing on the face of 
the record, shall be allowed to allege such error, if, within ten 
days after the record is brought up, he files in the Supreme Court 
a written paper, stating specially such errors as he alleges; 
otherwise, his appeal shall be rejected. Tb, 
Liability for costs should only be paid when justly incurred. An error 
on the part of the Court & quo will be corrected. 
Mrs. Simpson vy. Richardson, 303, 
This Court has appellate jurisdiction in criminal matters on questions 
of law alone, whenever the offence charged is punishable with 
death, or imprisonment at hard labor, or when a fine exceeding 
three hundred dollars is actually imposed. (Constitution, Art. 70.) 
The State v. Ross et al. 340. 
The criminal law has not determined at what age a witness is compe- 
tent; that competency depends upon his intelligence, reason, 
judgment, capacity and understanding, which are all matters of 
facts left to the discretion of the Judge and jury. As to the dying 
declaration, this Court, in the case of Slate v. Bennett, 14 A. 651, 
has decided that the mental and physical condition of one, whose 
dying declarations are offered, is a question of fact over which the 
Supreme Court has no jurisdiction. Ib. 
A resident of the State must file his petition of appeal within one year 
from the date of the judgment, or it will be dismissed. 
Maupay v. City of New Orleans, 393. 
The Act of March 10th, 1866, authorizing suits for the ejectment of 
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APPEAL, ( Continued. ) 
tenants to be tried by preference, cannot operate retrospectively; 


and, of course, does not apply to appeals filed previous to its 
passage. + Hoav. Lefranc, 393. 
Whatever relates to the manner of conducting and trying a suit (litis 
ordinatio) is always within the control of the Legislature, who can, 
at any time, make any change or modification they may think con- 
ducive to the public good and a proper administration of justice 
in our Courts. 1b. 

The Supreme Court, except in cases hereafter provided, shall have 
appellate jurisdiction only ; which jurisdiction shall extend to all 
cases when the matter in dispute shall exceed three hundred dol- 
lars; to all cases in which the constitutionality or legality of any 
tax, toll or impost whatsoever, or of any fine, forfeiture or penalty 
imposed by a municipal corporation, shall be in contestation; and 
to all criminal cases on questions of law alone whenever the offence 
charged is punishable with death or imprisonment at hard labor, 
or when a fine exceeding three hundred dollars is actually imposed. 

State v. The Judge of the Fourth Judicial District Court, 398. 

No appeal lies to the Supreme Court where the amount in dispute does 
not exceed three hundred dollars. The value of property seized 
by a sheriff to pay taxes, the sale of which was enjoined by plain- 
tiff, cannot give jurisdiction, where the amount of taxes due is less 
than three hundred dollars. Ib. 

If the Court shall think it not possible to pronounce definitely on the 
cause, in the state in which it is, either because the parties have 
failed to adduce the necessary testimony, or because the inferior 
Court refused to receive it, or otherwise, it may, according to cir- 
cumstances, remand the cause to the lower Court, with instructions 
as to the testimony which it shall receive, to the end that it may 
decide according to law. Letten vy. Spearing et als. 455. 

The word record does not mean copies, and it is the duty of parties who 
offer records in evidence, to procure and file copies in the District 
Court, in due time, if they desire this Court to consider such 
records as evidence. Marchand v. Coyle, 482. 

A slight misstatement of the name of a Corporation, in taking an ap- 
peal from a judgment in its favor, if the alteration or misstatement 
is not of such a character as to mislead, is not a sufficient cause to 
dismiss on appeal. College v. Vaugn, 525. 

A judgment from which there is a suspensive’ appeal to the Supreme 
Court cannot be pleaded in compensation ; but it is otherwise if 


the appeal is devolutive. Sandel v. George, 526. 
A motion to dismiss an appeal, which is prematurely filed, will be 
overruled. Melson vy. Sandel, 581. 


The proper time to demand proof of the death of a party to an appeal, 
74 
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and the appointment and qualification of an administrator, in 
whose name the suit is revived, is-at the time the suggestion of 
death and motion‘to revive is made ; it is too late for the opposite 
party to demand it after a trial on the merits—the proof is waived, 

Bond v. Bishop, 549. 

Where the record does not contain sufficient evidence to enable the 
Court to determine the rights of parties, the judgment of the Dis- 
trict Court will be reversed, and the cause remanded to the District 
Court for new trial. Cane v. Hart, 561. 

A judgment of the Supreme Court was rendered at the last term of thé 
Court held before the late civil war, affirming the judgment of the 
District Court, and the Court adjourned before the expiration of 
the three judicial days necessary to render the judgment final ; 
afterwards, the records of the Supreme Court were destroyed by 
troops, who occupied the town where the Supreme Court was held: 
Held :—That, on motion, and the fact of the judgment having been 
rendered and the record destroyed being fully established, and 
more than three judicial days in term having elapsed, the Court 
will decree the judgment of the District Court affirmed, and direct 
the District Court accordingly. Garland vy. Roy, 605. 

When an appeal is granted, not on motion for appeal in open Court, 
but on petition of appeal, service of petition and citation of appeal 
must be made on the appellee. Succession of Holmes, 626. 

Where the District Court rendered a judgment making a rule asking 

the rescission of an order granting an appeal absolute, and the party 

aggrieved prays an appeal to the Supreme Court from the judg- 
ment annulling the order allowing the appeal, the Supreme Court, 
on mandamus, will compel the District Judge to allow the appeal. 
T he State v. The Judge of the Fifth District Court of N. O. 628. 
Where an appeal bond is not made in favor of the appellees or any ob- 
ligee, the defect is fatal, and the appeal will be dismissed. 
Voelkel et als. v. Voelkel et als, 639. 
An appellee in the Supreme Court cannot have the judgment altered 
in his favor, unless he files an answer asking such alteration, within 
the time prescribed by law. Conery v. Holmes, et als. 641. 
Where the District Court, misapprehending the law, did not fix the 
amount of the bond at the time of granting the order of appeal, 
but fixed the amount of the bond a month afterwards, at which 
time the bond was filed, the appellant is not blamable, and should 
not lose the benefit of his appeal. Succession of Parker, 644. 

The expressions of Article 575 C. P. simply imply that the judgment, 

to necessitate such a bond of appeal, must be one in which the ap- 

pellant has been compelled to pay, and is not applicable where the 

applicant has been compelled to pay nothing. Accordingly, a 

bond for costs only is sufficient for 9 suspensive appeal, where 
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APPEAL, (Continued. ) 
the fund to be divided was in the hands of the Court. Db, 

The fixing of the amount of the bond by the Court, one month after 
the granting of the appeal, was an irregularity, and in conflict with 
Article 575 C. P., which requires that the amount of the bond shall 
be fixed when the appeal is allowed; but it is a defect in the order 
of appeal, and, as was said by this Court, in the case of Dunn v. 
Chaffe, 10 An. 493, a defect in an order of appeal is an irregularity 
against which the appellant is protected by the Act of 1839, 219, 
No. 53, re-enacted in 1864, No. 82, section 16. Ib. 

" The Court will not entertain a motion to dismiss an appeal from an or- 
der of seizure and sale, because there is no assignment of error, 
bill of exceptions, or statement of facts in the record. 

Bayley, Curator, v. MeKnight, 650. 

An appeal must be dismissed on motion where the transcript of the 
record was not filed on the return day, or within three judicial days 
thereafter. Dalton vy. Mrs. Viasco et at, 651. 

Where a judgment in the District Court was rendered against the prin- 
cipal and surety on an injunction bond, the principal appealed, and 
the surety on the injunction bond became surety on the appeal 
bond: Held :—That the surety on the injunction bond wasa neces- 
sary party to the appeal, and could not be surety on the appeal 
bond. Cimeo vy. Danerwheim, 659. 

A party opposed the account filed by the curator representing a succes- 
sion, on the ground that his claim was a privileged claim, and the 
curator had failed to place it on the tableau as such, the opposition 
was dismissed, and the opponent appealed, and only prayed that 
the curator be cited: Held :—That all the creditors of the estate, 
placed on the tableau of distribution, had an interest in maintain- 
ing the jndgment, and should have been cited and made parties to 
the appeal. Blanchin & Girard vy. Martinez, Curator, 699. 

Where no citation of appeal has been served on the appellees, and the 
petition of appeal contains no prayer that they be cited, the appeal 
will be dismissed. Nelson y. Beaumiller et al. 700. 

Where the Supreme Court has jurisdiction of a cause at the time of 
appeal, the appeal will not be dismissed on account of a part pay- 
ment of the judgment, which, if made before appeal, would have 
reduced the amount below its jurisdiction. - 

Mrs. Harris vy. Stubenrauch, 724A. 
ARBITRATORS. 

If the submission does not limit any time, the power of the arbitrators 
may continue in force during three months from the date of the 
submission, unless the parties agree to revoke it. 

St, Martin v. Mestaye et als, 320. 
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ATTACHMENT. ' 
The proceeding by attachment is merely an incident to the main action; 
a conservative process provided by law in aid of and to protect the 
creditor’s rights, under certain circumstances, in a suit against the 
debtor, and, as such, has long been known to and exercised under 
the common law. The United States v. Murdock, 305, 
The writ of attachment can issue, under certain circumstances, from 
our Courts, at the suit of any creditor against the debtor, who re. 
sides out of the State, and with reference to the property within . 
the jurisdiction of the Court. B. 
As long as the debtor can control his property it is subject to attach- 
ment by his creditors. Ib, 
A creditor, his agent or attorney in fact, praying attachment, must, be- 
sides, annex to his petition his obligation in favor of the defendant 
for a sum exceeding one-half that which he claims, with the surety 
of one good and solvent person residing within the jurisdiction of 
the Court to which the petition is presented, as a security for the 
payment of such damages as such defendant may recover against 
him, in case it should be decided that the attachment was wrong- 
fully obtained. Db. 
A judicial surety cannot demand the discussion of the property of the 
principal debtor. Db. 
The Code of Practice authorizes the peigiaitty of the debtor to be at- 
tached in whatever hands it may be found, and the attachment is 
effected by service of the process upon the person having in his 
possession the property of the debtor. 
Grief & Byrnes v. Betterton, 349, 
In all cases, where the defendant resides out of the State, the plaintiff 
is entitled to an attachment; the law makes no distinction. 
Sandel vy. George, 525. 
Where a suit was commenced on two promissory notes in the State of 
Kentucky, and a few days after a suit by attachment, on the same 
notes, was instituted in the Fifth District Court of New Orleans, 
and the suit in Kentucky carried to final judgment first, and a fi. 
fa. issued and returned nulla bona: Held;—That the judgment 
thus obtained in Kentucky could be substituted by way of amend- 
ment, in supplemental petition, as the cause of action in the Courts 
of this State, in place of the notes, so as to maintain the attach- 
ment. The opinion of the majority in Wright Williams & Co. v. 
J. J. B. White, 14 An. 583, sustained. : 
Jones v. Murphy & Lewis et als, 634. 





See Action. 
See Practice. 
ATTORNEY AT LAW. 
Where the means of a succession are limited, the fees of the attorney 
will be made to correspond. Succession of Virgin, 42. 
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‘BANKS AND BANKING. 
_» Whenever a notice of protest for nonpayment of any bank note, ag 
described in the section 19 of the Act, approved March 15th, 1855, 
shall be lodged in the District Court, verified by the affidavit of 
the creditor, that the amount is still due and unpaid, it shall be the 
duty of the Judge of said Court forthwith to order notice of thesame 
to be served upon the Attorney General of the State, and it shall 
be the duty of the Attorney General, receiving said notice, imme- 
diately to ascertain whether there be any legal or equitable defence 
to the payment of said note; and, ifin his opinion, there be no 
such defence, he shall forthwith apply to said Court, by petition, 
for a writ of sequestration against all the property and assets of 
the bank, whose note has been protested as aforesaid, and for judg- 
ment of forfeiture; upon filing said petition, such sequestration 
shall issue, and it shall be the duty of the Court at once to appoint 
three liquidators, who shall give such security as the Court may 
order. Said bank shall be allowed three days to answer said writ ; 
the cause shall be heard in preference to all other cases, and should 
there be no sufficient legal or equitable defence established to the 
payment of said note, judgment of forfeiture shall be entered up. 
Huntington v. The Orescent Oity Bank, 350. 
The Attorney General is the proper person to represent the State, in 
place of the plaintiff, for the forfeiture of the charter of a bank. 
db. 
Under the Act of March 18th, 1858, no one but the Aftorney General 
can urge the forfeiture of a bank’s charter, and a judgment of for- 
feiture obtained without his consent and concurrence will be 
reversed. Riggin & Co. v. Union Bank of Louisiana, 677. 
Where parties extend credit or discount bills of exchange on the faith 
of a letter of credit, general in its terms, the parties giving the let- 
ter of credit are responsible for the amount advanced on thé faith 
of such letter of credit and in accordance with its terms. 
Union Bank of Tennessee v. Lockett, 678. 
BANKRUPTCY. 
See InsoLvENcy. 
BILLS OF EXCHANGE AND PROMISSORY NOTES. 
To effect the seizure of a negotiable note, before maturity, it must be 
taken into actual custody by the sheriff. Miller v. Streeder, 56. 
In order to make a valid seizure of tangible property, the thing levied 
upon must be taken into actual possession by the officer. A pro- 
missory note, endorsed in blank by the payee, is of that class of 
property; it is not merely the evidence of debt: with its endorse- 
ments, it contains the obligations of several parties, and is the sub- 
ject of sale and delivery as much as any other movable. nb. 
An endorsee, after maturity, takes the note subject to equities. But 
when we speak of equities between the parties, it is not to be under- 
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BILLS OF EXCHANGE AND PROMISSORY NOTES, ( Continued, ) 4 
stood by this expression that all sorts of equities existing between _ 
the parties, from other independent transactions between a 
are intended; but only such equities as attach to the particular 9. 
note, and as between those parties, would be available, to control, . 
qualify or extinguish any rights arising thereon. bh a 
If the evidence of the right be negotiable, and is acquired without no. 
tice by an endorsee, even after the seizure of the right, the seizure 
is ineffectual as to him—a principle adopted in favor of commerce, _ 
But if the evidence of the right be not negotiable, the seizure of 
the debt or right, of which it is the evidence, by notification to the - 
debtor or keeper of the subject of the right, is valid against the 
subsequent assignee of the debt or right. Db, 
One who pleads the illegality of the consideration of a promissory note, 
sued upon, must clearly establish it. 
McGuigin v. Ochiglevich, 92. 
Action against the drawer and acceptors of a draft must be made with- 
in a reasonable time, otherwise they will be discharged. 
' Bridgeford & Go. y. Simonds et als, 121, 
When a party is sued upon his promissory note, and pleads the want of 
consideration, he must swear to the truth of his allegations in or- — : 
der to obtain a trial by jury. Letten v. Durbridge et al. 129, 
A notice of dishonor of a draft to the drawer, at the post office nearest 
his residence, is sufficient. ' Lallande v. Hope, 188. 
The laws of Louisiana do not require witnesses to protests, made bya 
notary public, of bills of exchange, promissory notes, or orders for 
the payment of money. Ib. 
A note payable in gold can be satisfied by the tender of United States 
Treasury notes of an equal amount. Jump v. Peltier, 193. 
Payment of a note may be proved by parol testimony, and its posses- 
sion by another is only prima facie evidence of the indebtedness of 
the maker. Stewart v. McDonald, 194. . 
Where a note was given to a bank for a pre-existing debt ; Held :—That 
the bank was a bona fide holder for a valuable consideration, but 
could recover no more than what the evidence showed that debt to 
be—not the face of the note. 
Citizens’ Bank v. Payne & Gilman, 222. 
Though the holder of paper, fairly negotiated, be entitled to recover 
and to shut out almost every equitable defence, yet the rule ap- 
plies only to the case of negotiable paper taken bona fide in the 
course of business, before it falls due. Marcal y. Melliet, 223. 
If taken after it is due and payable, the presumption is against the va- 
lidity of the demand, and the purchaser takes it as a dishonored 
bill, at his peril, subject to every defence against it before it was 
negotiated. Tb. 
An endorsement extending the time for the payment of a note, made 
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 amLs OF EXCHANGE AND PROMISSORY NOTES, ( Continued.) 
3 after its maturity, does not invest it with its rene unrestricted 
negotiable quality. Ib. 
The general rule is that the form and effect of public and private writ- 
ten instruments are governed by the laws of the place where they 
are passed or executed ; unless it is expressed that they are to have 
effect in another country. Trabue & Co. v. Short & Co. 257. 
Every endorsement, accommodation or otherwise, is essentially an 
original contract, equivalent to a new note or bill, in favor of the 
holder and the acceptor or obligor. Ib. 
The agreement or obligation of defendants as endorsers, having been 
entered into in Kentucky, without expressing a different place of 
performance, must, under the above general rule, be regulated by 
tlie law of Kentucky. The fact that the payers reside where the 
note is payable does not amount to such a designation of the place 
of performance as to take it out of the general rule. The parties, 
at the time of making the endorsements, were all in Kentucky, and 
are presumed by law to have contracted with reference to the laws 
-of that State. Ib. 
Doubtless, the defendants may be sued at their domicile; but .the obli- 
gation of their endorsement and the duties of the holders are gov- 
erned by the laws of Kentucky, where the endorsement was made. 
Db. 
The amount involved being over five hundred dollars, the promise be- 
ing one to pay money, must be proven by at least one credible wit- 
ness and corroborating circumstances. Tb. 
Where, upon the trial below, plaintiff offered as a witness the notary 
who protested the notes, to prove the facts connected with the ter- 
der of the collateral bonds, the defendant objected that the law re- 
- quired the notary, at the time of making protest of the notes, to 
state therein all the facts connected with the presentment for pay- 
ment, and that the notary could not testify to anything going be- 
yond the protest, to modify or enlarge the same: Held :—That the 
notary was properly received to prove the facts as regarded the 
tender of the said bonds, notwithstanding nothing was said about 
it in the protest, or any statement made by the notary at the time, 
was a part of the res geste in connection with the tender. 
Butler v. Murison & Co. 363. 
Whoever takes a note after maturity, takes it subject to the equity be- 
tween the original parties, existing previous to notice of transfer, 
and acquires no better right than the transferrer had himself; aliter, 
if transferred before coming due. Lb. 
To entitle the holder of a promissory note to recover against an en- 
dorser, on the ground of a promise to pay made after the latter 
had been discharged by failure to protest, the plaintiff must show 
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BILLS OF EXCHANGE AND PROMISSORY NOTES, (Continued, a 
that the promise was made by the endorser with full knowledge of 
his discharge. , Db, 

A note is not void for the want of a revenue stamp, but is simply inad- 
missible as evidence. McLearn vy. Mrs. Skelton, 514, 

This Court cannot sanction an evasion of the laws of Congress, 

Db. . 

To entitle the defendant, in an action on a promissory note, to a trial by 
jury, the affidavit must comply strictly with the requirements of the 
statute. Williams, Adm’r, v. Boozeman et al. 582, 

It isno defence to an action on a promissory note, that the amount 
ramed in the note was made larger than the real cash amount due 
on account of expected payment in Confederate money or depre- 
ciated currency. Ib. 

Where a note is given in part payment of an account, and the credit 
given the maker on account of the note is an amount less than the 
amount of the note,'the maker and the endorser of the note are 
only liable for the amount credited on the account. 


va 


.~o 


Robson & Allen vy. McKoin et al. 544. - 
A debtor has control of his means of payment, and he ean impute 
them to the payment of any debt he chooses, and sureties have 
no right to control him in the imputation. Ib. 
The possession of a promissory note, payable to bearer, is prima facie 


evidence of ownership, and the holder has the right to institute 
suit upon it in his own name. Booty v. Cooper, 565. 

Where there is nothing in the record showing lex loci contractus or au- 
thorizing it, the Court will not allow interest at the rate of twelve 
per cent. per annum. - Ib. 

The possession of a negotiable promissory note is prima facie evidence 
of ownership. N. 0. Canal and Banking Co. v. Bailey, 676. 

In an action against the endorser of a promissory note, the petition 
contained no specific allegation that the defendant had endorsed 
the note : Held :—That the note with the endorsement of the defen- 
dant on it, being made part of the petition, the petition conveyed 
sufficient notice to the defendant of his liability, without the alle- 
gation of endorsement. Drumm v. Bradfute et al. 680. 

The certificate of the notary, who protests a note, that he left a notice 
of protest with a person who was an agent of the party on whom 

- the demand of payment was made, is not prima facie evidence of 
the agency. A notary can only certify to those matters which the 
law provides he may certify to. Db. 

A party paid a certain sum of money to obtain an extension of time on 
several notes : Held :—That this money could not be plead in part 
payment of the notes ; the sum paid for delay was separate and in- 
dependent of the notes. The notes formed one contract, the de- 
lay another; and the contract for delay was consummated, and 
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ms OF EXCHANGE AND PROMISSORY NOTES, (Continued. ) 
could not be questioned in an action on the notes. ~ 
Walker vy. Villavaso, 715. 
Aparty sebking to recover money paid for usurious interest, must bring 
. his action therefor within one year. pb. 
COMMON CARRIERS. 
The carrier is not responsible for delay in the voyage on account of 
boisterous weather, or adverse winds, low tides or the like. These 
é are dangers and accidents of the navigation over which he has no 
ia control, and against which his contract contains no warratity. 
Lewis and O’ Neil v. Ship Success, «1. 

The law applicable to common carriers is one of great rigor, and dis- 
countenances negligence and want of care in them, who are re- 
quired to transport goods and merchandize for the public, care- 
fully, safely and expeditiously. Db. 

If the damage has proceeded from an intrinsic ott of decay, na- 
turally inherent in the commodity itself, whether active in every 
situation, or only in the confinement and closeness of the ship, the 

| merchant must as well as pay the freight, as the master and owners 

are in no fault; nor does their contract contain any insurance or 
warranty against such an event. Db. 

The value of merchandize at the port of destination is the basis of valu- 
ation in contracts of affreightment; and, when goods are damaged 
in transitu, the market value of the goods at the port of delivery is 





¥ 


the standard of damages. db. 
A receipt for goods, in a damaged condition, by the consignee, does not 
affect his legal rights. Ib. 


Where goods are delivered in a damaged condition, the burden is upon 
the defendant to show that they were not responsible for the cause 
of the damage. Mahon v. Steamer Olive Branch et als, 107. 
Low water is not to be classed among the dangers of the river, which 
absolve the carrier from his obligation; and he js held to the most 
exact diligence in the preservation and delivery of property com- 
mitted to his care. Db. 
The common carrier, under the commercial law, is answerable for all 
losses that do not fall within the excepted cases, of the act of God 
(perils of the seas) or of public enemies; but he may limit his re- 
sponsibility by special notice of the liability he means to assume, 
so that the shipper will be bound to prove negligence or fault in 
the carrier, in case of loss or damage in the goods shipped. 
Brauer vy. Barque Almoner, 266. 
Common carriers are not liable for uncontrollable events—such as the 
destruction on their boats by the power of heat, etc. 
Frank v. Adams Express Company, 279. 
In order to entitle shippers to recover for alleged damage to merchan- 
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COMMON CARRIERS, (Continued. ) ude 
dize, while on a voyage, it must satisfactorily appear that the dam- 
age occurred while the merchandize was in charge of the carrier 
and under his control, and the result of his negligence or want of 
skill. Clastrier v. The Sun Mutual Ins. Co. of N. O, 621. 
Steamboats and other vessels engaged in carrying passengers are respon- 
sible for the loss of all baggage which has been placed in the ens- 
tody of the officer of the vessel whose duty it is to receive and take 
care of baggage. Miss Block v, Steamboat Trent et als, 664, 
The Code of this State prohibits a plaintiff from testifying as to the 
_ Valueand nature of the contents of a lost trunk or baggage. The 
common law rule, in this respect, has never been adopted in this* 
State. Ib, 
The proprietors of steam tow-boats (such as ply between New Orleans 
and the Gulf of Mexico) are common carriers, and responsible as 
such. Clapp et als. v. Stanton & Co. 683, 
By the contract for towing, the captain of a tow-boat is bound to carry 
vessels safely to their destination, unless prevented by uncontrol- 
lable accidents, or such as are not within the control of human 
foresight or power. If the boat be so much under the influence of 
the rudder of the ship, it is the duty of the master of the tow-boat 
to look to it. His undertaking is to tow the vessel in safety, and he 
has a right to assume all the authority necessary to effect that pur- 
pose. The command and care of the vessel towed should either be 
subject to his command, whilst she is carried by his boat, or her 
rudder should be placed in the hands of one of his own men. We 
consider a vessel thus towed as property carried for hire, in which 
her crew should not be viewed as having any lawful agency. 
Ib. 
The plaintiff, a drayman, contracted to haul and deliver to a vessel, 
loading at the port of New Orleans, sixty-four bales of cotton. The 
cotton was hauled to the vessel and placed on the levee, at a place 
near the vessel, which place was pointed out by the mate of the 
ship. The drayman, at the request of the officers of the vessel, 
covered the cotton with a tarpaulin ; the officers of the vessel then 
refused to sign a receipt for the cotton, alleging that they would 
not receipt for freight at so late an hour in the day : Held »—That 
the cotton was in the custody of the vessel, and the vessel respon- 
sible therefor as a common carrier, and must pay for the lossof one 
of the bales taken away during the night. 
Roth v. Captain and Owners of the Brig Terry, 705. 
The drayman, having paid his employer the value of the bale of cotton 
lost, brought this action against the vessel to recover the amount 
so paid ; Held:—That there was no privity between the drayman 
and the vessel ; that the mere payment to the owner of the cotton 
of the value of the cotton lost, did not subrogate the drayman to 
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_ @OMMON CARRIERS, (Continued. ) : 
the right of action the owners of the missing bale of cotton had 
against the vessel, either for the bale or its value. Ib. 

Damages should be established by sale before a judgment for the recov- 
ery of damages can be had against a carrier, for goods damaged 
while entrusted to his care. Smith v. Barque Wall et als. 724. 

_ COMMUNITY. 

The partnership or community consists of the profits of all the effects 
of which the husband has the administration and enjoyment either 
of right or in fact, of the produce of the reciprocal industry and 
labor of both husband and wife, and of the estates which they may 
acquire during the marriage, either by, donations made jointly to 
them both, or by purchase, or in any other similar way, even al- 
though the purchase be only in the name of one of the two, and 
not of both, because, in that case, the period of time when the 
purchase is made is alone attended to, and not the person who made 
the purchase. Huntington, Adm’r, vy. Widow Legros, 126. 

At the time of the dissolution of the marriage, all effects which both 
husband and wife reciprocally possess, are presumed common 
effects or gains, unless they satisfactorily prove which of such effects 
they brought in marriage, or have been given them separately, or 
they have respectively inherited. Db. 

The declaration is an authentic act, that property was acquired by a 
partner in community with separate funds, does not relieve that 
person from the burden of proving that fact aliunde. Ib, 

See HusBanD AND WIFE. 
See EvmpENCcE. 
CONFLICT OF LAWS. ' 

As a general rule, the validity and effect of a contract are to be deter- 

mined by the law of the place where it is made; if it is valid there, 

it is, under the general law of nations, valid everywhere, by the 
implied consent of the parties. But the rule is subject to the ex- 
ception, that no nation is bound to recognize or enforce contracts 
injurious to its own citizens or subjects ; and the enforcement, by 
one nation, of contracts made under the laws of another, rests on a 
principle of comity, which cannot be so far extended as to violate 
the positive legislation of the other. 
Galliano v. Pierre & Co, 10. 

The legal damages for a failure to pay a stipulated amount in gold, 
cannot possibly exceed that amount in any lawful currency. Jb. 

The general rule is, that the form and effect of public and private writ- 
ten instruments are governed by the laws of the place where they 
are passed or executed; unless it is expressed that they are to have 
effect in another country. Trabue & Co. v. Short & Co. 257. 

The right of the United States to sue in our Courts, cannot now be con- 
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CONFLICT OF LAWS, (Continued. ) 
sidered an open question, if a doubt could have ever existed. 
The United States v. Murdock, 305, 

As a general rule, the Government of the United States, in its proceed- 
ings in its own Courts, and the Courts of the States to which in 
civil actions it may resort, can only act through its offices and 
officers established by law, and that it is made the duty of the 
District Attorney, in each district, under the superintendence of 
the Treasury Department, to prosecute all civil actions in which 
the United States shall be concerned. R. 

The Government, as a sovereign, cannot be sued in State Courts. 

Ib. 

The acknowledgment of the right of the Government to come into our 
Courts, and its immunity from suit, by virtue of sovereiguty, car- 
ries with it the right to the use, in its sovereign capacity, of all the 
conservatory writs common to other suitors. rb. 

Our laws have always permitted Frenchmen to enjoy the right of pos- 
sessing and owning property in Louisiana, and under the treaty 
of 1853, they cannot be subjected to taxes on transfers, inheritance, 
or any others, different from those paid by the citizens of the 
United States, or to taxes which are not equally imposed. 

Succession of Amat, 403. 

It has been settled, by frequent decisions of this Court, that, in order 
to enable the Courts of this State to give effect here to a judgment 
rendered in another State, the whole record of the proceedings, 
under which the judgment was obtained, must be produced, in or- 

‘ der to show how far it may be conclusive. The transcript must 
show that the proceedings are clothed with he forms necessary to 
the validity of a judgment in the State from which it comes. It 
must also show that the defendant had due notice, or that he actu- 
ally appeared. In the absence of evidence, either impeaching a 
foreign judgment or going to show that it had not, under the laws 
of the State where it was rendered, the effect of a final judgment, 
our Courts are bound to consider it as having the force of the thing 
adjudged. Hockaday v. Skeggs, 681. 

CONSTITUTION. 

Tn order that no inconvenience may result to the public service from 
the taking effect of the Constitution, no officer shall be superceded 
thereby; but the laws of this State relative to the duties of the sev- 
eral officers, executive, judicial and military, except those made 
void by military authority, and by the ordinance of emancipation, 

shall remain in full force, though the same be contrary to this 

Constitution; and the several duties shall be performed by the re- 

spective officers of the State, according to the existing laws, unti) 
the organization of the Government under this Constitution, and 
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GONSTITUTION, (Continued. ) . 
the entering into office of the new officers to be appointed under 
said Government, and no longer. 
Ez, rel, Walsh v. Knickerbocker, 180. 
The District Attorneys shall be elected by the qualified voters of their 
respective districts, for a term of four years. Constitution of 1864. 
Ib. 








CONTRACTS. 

As a general rule, the validity and effect of a contract are to be deter- 
mined by the law of the place where it was made; if it is valid 
there, it is, under the general law of nations, valid everywhere, by 
the implied consent of the parties. But the rule is subject to the 
exception, that no nation is bound to recognize or enforcecontracts 
injurious to its own citizens or subjects; and the enforcement, by 
one nation, of contracts made under the laws of another, rests on a 
principle of comity, which cannot be so far extended as to violate 
the positive legislation of the other. Galliano v. Pierre & Co. 10. 

The legal damages for a failure to pay a stipulated amount in gold, 
cannot possibly exceed that amount in any lawful currency. Jb. 

In every contract a tender of the article is necessary to put the party in 
default; and it is at the risk of the vendor until it is so tendered. 

Blackman v. Hoey, 23. 

It is equally necessary that the plaintiff should put the defendant in 
default before bringing his action. Ib. 

A legal agreement is a concurrence of two minds upon the object and 
consideration of a contract. The will of both parties must unite on 
the same point. Holizman vy. Millaudon, 29. 

Every one is at liberty to renounce what the law has established in his 
favor and interests but himself. But individuals cannot, by their 
conventions, derogate from the force of laws made for the preser- 
vation of public order or good morals. 

Mrs. Broadwell vy. Rodrigues, 68 

The law of Louisiana allows individuals to derogate, by their conven- 
tions, from any advantages which the general law may have allowed 
them, under three modifications: 1. That the law granting the ad- 
vantage be not one expressly or impliedly prohibitory of such 
renunciation; 2. That the renunciation do not affect the right of 
third persons; and 3. That the renunciation be not senleeny to the 
public good. Db. 

The owner of property may lawfully contract in relation to it, and he is 
constrained by no law, as to the terms and conditions on which he 

may dispose of or affect it, except in cases for which the law itself 
has provided. Db. 

A mortgage debtor may legally renounce the benefit of appraisement 

in the proceedings to sell on executory process, and will not be 
afterwards allowed to attack the sale as invalid. Ib. 
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CONTRACTS, ( Cothaged, ) , 
Individuals cannot, by their convention, derogate from the force a 
laws made for the preservation of public order or good morals. 

Jex v. Keary, 81. 

But, in all cases in which it is not expressly and impliedly prohibited, 
they can renounce what the law has established in their favor, 
when the renunciation does not affectthe rights of others, and itis 
not contrary to the public good. Db. 

When parties enter into a contract, the contract is to be regulated by 
the laws in force at the time, and not by laws subsequently made ; 
though the Legislature may pass laws subsequent to the contract, 
directing the manner in which the rights of the parties thereto may 
be secured and enforced. It may extend or restrict the remedy, 
but it cannot exclude all remedy. McDonald v. Stewart, 90. 

Where a second agreement has been entered into, which is conditional, 
and the party fails to comply with the obligations assumed therein 

. by him, the original contract takes effect as the only one between 
the parties. Widow de St. Romes v. Sourdes & Chassaignac, 127. 

A contract produced by violence or threats is void, although the party 
in whose favor the contract is made, did not exercise the violence 
or make the threats, and although he were ignorant of them. 

Emerson v. Lee, 134. 

Agreements, legally entered into, have the effect of laws on those who 
have formed them. Bennett & Lurges v. Robinson, 204. 

They cannot be revoked, unless by mutual consent of the parties, or for 
causes acknowledged by law. Db. 

They must be performed with good faith. Ib, 

Held :—That Article 2229 contemplates the formation and origin of the 
contract, not its execution. 

Widow de St. Romes v. City of New Orleans, 210. 

When the obligor fulfills his obligation in doing what he has bound 
himself to do, he does not contract nor agree, he complies with 
his obligation ; contracting or agreeing is one thing, and the 
fulfilling of the obligation is another. mn 

Where a pretended owner of a steamboat has repairs made and materi- 
als furnished the steamboat, on the credit of his ownership and for 
his apparent advantage as owner, he cannot escape responsibility 
by setting up that he was not the owner of the steamboat at the time 
the repairs were done and materials furnished. 

Hailey v. Franks et al. 559. 

Promissory notes, and other obligations for the payment of money, 
made during the late war, the maturity of which was made depend- 
ent on a treaty of peace between the then belligerents, became ma- 
tured, by the lapse of the time agreed on, after the cessation of 
hostilities between the belligerents. Gaines v. Dorsett, 563. 

Trade with the enemy during active hostilities is illegal, and parties 
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CONTRACTS, (Continued. | 

- engaged in such trade acquire no rights thereby that can be 
enforced in Courts of justice. Marchand v. Coyle, 682. 

The proprietor has a right to cancel, at pleasure, the bargain he has 
made, even in case the work has already commenced, by paying 
the undertaker the expense and labor already incurred, and such 
damages as the nature of the case may require. 

Moore v. Howard, 635. 

Where the proprietor has cancelled a contract made with an underta- 
ker for the erection of a building, the Court will not award the 
undertaker the full amount he was to receive for the entire services 
necessary to complete the building, but will award the amount of 
profit which he would make on the contract, if completed. Jb. 

Where a merchant furnishes goods to a party, on the faith of the verbal 
promise of a third person to accept a bill of exchange for the 
amount, and, after the goods are delivered, refuses to accept in 
writing: Held :—That the party furnishing the goods can recover 
of the party who promised to accept, and the provisions of the Act 
of March 18, 1858, requiring written proof in certain cases, does 
not apply. Crowell, Receiver, v. Van Bibber & Co, 637. 

Laws in derogation of the commercial law are strictly construed, and 
without a clearer expression of the intention of the law-making 
power, that the statute of 1858 is intended to restrain the commer- 
cial law in the particular under consideration, we are not inclined 
to give the statute that interpretation. db. 

Default is not a necessary prerequisite to the rescission of a contract, 
when the party sued for its rescission has made an actual breach 
thereof. McNeil v. Dr. Knapp et al. 701. 

CONFUSION. 

When the qualities of debtor and creditor are united in the same per- 
son, there arises a confusion of right which extinguishes the two 
credits. Succession of Norton, 36. 

CORPORATIONS. 

Corporations must not only be authorized by the Legislature, but a 
name must be given to them; and it is in that name they must sue 
or be sued, and do all their legal acts, although a slight alteration 
in this name be not important. 

Bridgeford & Oo. vy. Hall et al. 211. 

It is not necessary to record the charter of a corporation in the office of 
the Secretary of State. Ib. 

The Act of March 14th, 1855, organizing corporations, does not come 
in conflict with the Article 115 of the Constitution of 1852, and is 
therefore constitutional. The law embraces but one object. 

Db. 

The right to construct and to own boats necessarily includes the right 

to employ or navigate them. Db. 
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CORPORATIONS, (Continued. ) re 

‘Where the holder of the stock of a private corporation, which stock 
had not been fully paid up, has his stock declared forfeited by the * 
corporation on account of non-payment of installments due : Held: 
That the forfeiture of the stock dissolved the stockholder’s connec. 
tion with the corporation, and he cannot be held liable by creditors 
of the corporation for the amount unpaid on such stock in pro- 
ceedings in insolvency. Macaulay v. Robinson, 619, 

The Belleville Iron Works Company, a corporate body domiciled in 
New Orleans, came into Court and made a voluntary cession of its 
property, and after due proceedings had, an order was made stay- 
ing all proceedings against the corporation, and a syndic was ap- 
pointed; a short time after the order was granted, a creditor of the 
corporation brought an action to recover an amount due him from 
the corporation, and prayed that the order staying proceedings 
against the corporation be annuiled; after trial, the Court rendered 
judgment annulling the order, as prayed for: Held :—That all sub- 
sequent proceedings on the. part of the Belleville Iron Works 
Company, taken to perfect the cession of their property in settle- 
ment of its debts, were void, as the order staying poceedings and 
appointing a syndic was annulled. 

Jeffries v. Belleville Iron Works Co. 685. 

Corporations have no right, under the laws of Louisiana, to make a 
voluntary cession of their assets to their creditors and obtain the 
benefit of the insolvent laws. rb. 

COURTS. ‘ 

Courts have no power to render a judgment payable in one kind of 
money only, when Congress has established different kinds of 
money, making them a legal tender for the payment of all moneyed 
obligations. Olanyer v. Blanchard, Jr. 616. 

Where the rules of the District Court require causes to be fixed for trial 
on the first day of the term, it is error to fix a cause for trial on the 

. second day of the term. Walker v. Ducros, 703. 

Courts are clothed with power to prescribe such rules of proceeding 
appertaining to their jurisdiction as may be necessary and useful 
in the exercise of their functions, and which have not been estab- 
lished by law. These rules become, in effect, laws, which may be 
modified or repealed by the power from which they emanate, but 
they ought not to be relaxed or suspended to meet temporary con- 
venience or be accommodated to the ever varying circumstances of 
time. The evils that would arise from a vacillating and uncertain 
operation of such rules are more and greater than any that would 
by such lax operation be obviated. Ib. 

CRIMINAL LAW. 

When the indictments in these cases were presented, the Court made 

the following order: ‘‘In this case it is ordered that the accused, 
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ORIMINAL LAW, (Continued. ) 


when arrested, be allowed to give bond and security in the sum of 
one thousand dollars, and that the sheriff be authorized to take and 
approve said bond.” Held:—That this order conferred on the 
clerk authority to issue a bench warrant for the arrest of the ac- 
cused, and also empowered the sheriff to take and approve the bail 
bonds. Statey. Gordon et al. 528. 

After an order for an arrest, in a criminal proceeding, has been made, 
no additional order, specially directing the clerk to issue a bench 
warrant, is necessary. Db. 

The issuing of a bench warrant isa mere ministerial act, for the per- 
formance of which it is not necessary that the clerk should possess 
judicial powers, conferred on him by law or delegated to him by 
the Court. © Ib. 

Where one party relies on and offers a portion of a record as evidence, 
the adverse party has the right to produce the whole of the record 
in evidence. Ib. 

On a motion to enter up judgment against the principals ana sureties 
on a bail bond, it is sufficient to assign as a reason for judgment 
that the bond was called, and the accused failed to appear in com- 
_pliance therewith. Ib. 

An indictment charged that the defendant ‘‘ did lie in wait and shoot 
with a dangerous weapon, with intent to commit the crime of mur- 
der upon one.” ete : Held :—That this allegation is uncertain and 
indefinite, and subject to two meanings, and is not in language 
equivalent to the words of the statute upon which it is based. 

State v. Charles, 720. 
DAMAGES. 
In the assessment of damages, in cases of offences, quasi-offences and 
quasi-contracts, much discretion must be left to the Court or jury. 
Rayne v. Taylor, 26. 
Interest can only be allowed from the date of the judgment liquidating 
the damages in an action of trespass, not from judicial demand. 
Robertson v. Green & Brummel, 28. 
Every act whatever of man that causes damage to another, obliges him 
by whose fault it happened to repair it. Bissel v. Terrell, 45. 
Every person is responsible for the damage he occasions not merely by 
his act, but by his negligence, his imprudence or his want of skill. 
Db. 
Although the general rule is that damages are the amount of the loss 
the creditor has sustained, or of the gain of which he has been de- 
prived; yet, there are cases in which damages may be assessed 
without calculating altogether on the pecuniary loss or the priva- 
tion of pecuniary gain to the party. Where the contract has for 
its object the gratification of some intellectual enjoyment, whether 
76 
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DAMAGES, (Continued.) 


in religion, morality or taste, or some convenience or other legal 
gratification, although these are not appreciated in money by the + 
parties, yet damages are due for their breach; a contract for a reli- 
gious or charitable foundation, a promise of marriage, or an en- 
gagement for a work of some of the fine arts, are objects and exam- 
ples of this rule. In the assessment of damages under this rule, 
as well as in cases of offences, quasi-offences and quasi-contracts, 
much discretion must be left to the judge or jury, while in other 
cases they have none, but are bound to give such damages under 
the above rules as will fully indemnify the creditors, whenever the 
contract has been broken by the fault, negligence, fraud, or bad 
faith of the debtor. Block v. MeGuire et al. 417. 


Where an architect or other workman has undertaken to erect a build- 


ing by the job, the workman or architect is answerable in damages 
when his work falls to ruin, in whole or in part, on account of the 
badness of his materials or work, but is not liable for unfitness of 
soil, or for the refusal of the owner to have the excavations in the 
soil properly prepared for the building. 

Powell y. Markham, 681, 


A writ of attachment is not allowed by law in a case sounding in dam- 


ages, where the damages arise from tort, and are not liquidated, 
West et als. vy. Mrs. Chew, Ex. 630. 


Where a party asks damages on the ground of being deprived of the 


realization of expected profits, the contemplated gains and profit 
must be proved to be absolute and certain. 
Gebelin v. Hamilton et al. 646. 


DEBTOR AND CREDITOR. : 
The sale or transfer of a debt includes everything which is an acces- 


sory to the same as suretyship, privileges and mortgages. 
Jeckell v. Fried, 192. 


DIVORCE. 
An acknowledgment of the truth of the facts alleged in the petition is 


insufficient to support the demand for a divorce. 
Succession of Weigel, 49. 


Married, persons may reciprocally claim a separation and divorce on 


account of habitual intemperance, excesses, cruel treatment, or 
outrages of one of them towards the other, if such intemperance or 
such ill treatment is of such a nature as to render their living to- 
gether insupportable ; but where there is a condonation or recon- 
ciliation after the offence, it waives the right to claim a divorce. 
Mrs. Halls y. Cartwright, 414. 


Per Curiam :—Publie policy, good morals, the highest interests of 





society require that the marriage relations should be surrounded 
with every safeguard, and their severance allowed only for the 
causes specified. by the law, and clearly proven. Ib. 
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DIVORCE, (Continued.) ° 

| Pwo separate decrees are required for a divorce a viculo, iid dbeper- 
tion a mensa et thoro, preceding it. Gernon v. Hickey, 454. 

DONATIONS. 

A donation made to a minor under the age of puberty must be accepted 
by his tutor. Widow Barnabe v. Mrs, Sauer et we, 148, , 

Aminor arrived at the age of puberty, but not emancipated, must ac- 
cept it under the authorization or with the concurrence of his cura- 
tor. Ib. 

Nevertheless, the parents of a minor, whether he be arrived at the age 
of puberty or not, whether he be or be not emancipated, and the 
other legitimate descendants, even in the lifetime of the parents, 

_ though they be neither tutors nor curators to the minor, may 

accept for him. Jb. 

An act shall be passed before a notary public and two witnesses, of every 
donation inter vivos of immovable property, or incorporeal things, 
such as rents, credits, rights or actions, under the penalty of nullity. 


> Ib. 
Whatever is done in contravention of a prohibitory,law is void, although 
the nullity be not formally directed. Jb. 


All donations inter vivos, made by persons having neither children nor 
descendants, actually living at the time of the donation, of what- 
ever value those donations may be, and on whatever account they 
may have been made, should they even be mutual, not excepting 
such as were made in favor of marriage by any but the ascendants 
of the married persons, or by the one of them to the other, shall 
be considered as revoked up to the disposable portion by the birth 
of children to the donor, even of a posthumous child, or by the 
legitimation of a natural child by a subsequent marriage, if the 
child be born since the donation. Db. 

Donations inter vivos are liable to be revoked or dissolved on account 
of the following causes: 1. The ingratitude of the donee ; 2. The 
non-fulfillment of the eventual conditions which suspend their con- 
summation ; 3. The non-performance of the conditions imposed on 
the donee ; 4. The legal or conventional return. Ib, 

Where there is nothing in the context of a will, from which it is appa- 
rent that a testator has used the words in which he has expressed - 
himself in any other than their strict and primary sense, but his 
words, so interpreted, are insensible with reference to extrinsic cir- 
cumstances, a Court of law may look into the extrinsic circum- 
stances of the case to see whether the meaning of the words be sen- 
sible, in any popular or secondary sense, of which, with reference 
to these circumstances, they are capable. db. 

It is the province of courts of law, in the interpretation of last willsand 

testaments, to endeavor to ascertain the intention of a testator, and 
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DONATIONS, (Continued. ) ' nw a 
to give effect thereto; provided the ascertained disposition be. mot 
contrary to law and public policy. 

Succession of Mrs. Foucher, 409, 
The testamentary disposition becomes without effect, if the person 
instituted or the legatee does not survive the testator. Db, 
The instituted heirs having taken the whole succession of the téstatrix, 
no part of it conld pass by representation to the heirs of a collate. 
ral, whose rights as testamentary heir became legally divested by 





his predecease. Db. 
Accretion takes place for the benefit of the legatees, in case of the 
legacy being made to several conjointly. Ib. 


The legacy shall be reputed to be made conjointly, when it is made by 
one and the same disposition, without the testator’s having assign. 
ed the part of such co-legatee in the thing bequeathed. Db, 

Bastards, adulterous or incestuous children, who are prohibited by law 
from inheriting anything more than mere alimony, cannot take 
property as legatees. Bennett v. Cane et als. 590, 

Where children are prohibited by law from receiving property as heirs, 
they cannot receive as legatees by last will. Dn. 

’ The law reprobates the begetting of illegitimate children, and only 
grants to natural children, i. e. those illegitimate children who 
have been acknowledged by their natural parents, the right to re- 
ceive from their natural parents by donations mortis causa beyond 
what is necessary to procure them sustenance, or an occupation or 
profession. Db. 

An estate is liable for all costs incurred by an executor in endeavoring 
to sustain the validity of a will which is afterwards declared void. 

Girard vy. Babineau, Adm’r, 603. 

But whére heirs institute a direct action against the legatees, to have 
the will annulled, and are successful, the estate is not chargeable 
with the costs and charges incurred by the legatees in their attempt 

to sustain the will. Ib. 

EVIDENCE. 

A commission certified in the following manner :—‘‘ In witness whereof 
I have hereunto set my hand and my official seal, at St. Louis, 
Missouri, the day and year above written. (Signed) Charles H. 
Tillson, commissioner”—is sufficient. § Bissel v. Terrell et al. 45. 

Evidence may be received in explanation of an authentic act when it 
does not contradict, vary, alter, enlarge or restrict it. 

Barnebe v. Mrs. Sauer et uz. 148. 

There can be no reason given why the whole record of a suit should be 
introduced in evidence for the sole purpose of proving admissions 
in answers to interrogatories. Murison & Co. v. Buller et al. 197. 

Courts may, at the request of one of the parties, decree that the other 

* party bring into Court the books, papers, and other documents, 
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EVIDENCE, ( Continued. ) 
«>» Which are in his possession, and which are material in the cause, 
provided the party requesting their production declares, in writing 
and on oath, what are the facts he intends to establish by such 
books, papers or other documents; and, on the refusal of the 
party thus called upon to comply with the order of the Court, the 
facts stated and sworn to shall be considered as having been con- 
fessed, until satisfactory evidence be shown of the impossibility of 
producing such documents, Db. 
The day fixed for the trial of a suit shall be the day that the judge 
shall fix in his order for the production into Court of books, papers 
or other documents that are in possession of parties to a suit. 
Ib. 
When an instrument in writing, containing obligations which the party 
wishes to enforce, has been lost or destroyed by accident or force, 
evidence may be given of its contents, provided the party show 
the loss, either by direct testimony or by such circumstances, sup- 
ported by the oath of the party, as render the loss probable; and 
in this case the judge may, if required, order reasonable security 
to be given to indemnify the party against the appearance of the 
instrument, in case circumstances render it necessary. _ 
Pothamius & Jackson v. City of N. O. 234. 
Answers by one co-defendant on propounded interrogatories cannot be 
taken as against the others. Collins y. His Creditors, 235. 
A party accused of fraud cannot be permitted to testify as a general 
witness, on the ground of interest. Db. 
Papers registered in the Custom-house at New Orleans, when under 
the control of the so-called Confederate States Government, have 
no legal entity, and copies are not evidence for any purpose in our 
Courts, Succession of Alexander, 337. 
Where documents are received without objection, although illegal, they 
will be taken as evidence, but it will not be entitled to much 
weight. db. 
Where no exception is taken to the admission of a contract in evidence, 
at the trial of a cause in the Court a qua, on account of the absence 
of a United States revenue stamp, the Supreme Court will presume 
that the original, offered in the District Court, was properly 
stamped. Roberts y. Murray, 572. - 
Parol evidence cannot be admitted to change the terms of a written 
contract, or to enlarge or restrict its meaniug. 
City of Shreveport v. Le Rosen, 577. 
Admissions by a deceased person, proved by a witness who cannot be 
contradicted, much less convicted of perjury, are the weakest kinds 
of evidence, and scarcely. worthy of any belief. 
Coeler v. Succession of Abels, 617. 
A clerk who receives, as remuneration for his services, a certain per 
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EVIDENCE, ( Continued, ) ioe 
centage of the profits made by his employer, is a competent witness 
for his employer. His igterest is too remote to disqualify him op 
the ground of interest in the result of the suit. 

Wright & Maury v. Rogers, 671, 

EXECUTORS AND ADMINISTRATORS. . 

When an order of seizure and-sale was obtained by an administrator, 
without evidence that he is the administrator: Held :-—That the 
omission to produce such evidence is fatal, and the order will be 
rescinded. DeBrueys, Adm’r, v. Freret, 80, 

An administrator has the right to leave the State, on his leaving with 
some person residing in the parish, or in an adjoining parish, 
where the succession is opened, a general and special power of 
attorney to represent in all the acts of administration, and deposit- 
ing an authentic copy of the power of attorney before departure, 
in the office of recorder of mortgages in and for the parish where 
said succession has been opened, which power of attorney must be 
duly registered. ‘ Succession of Felimeyer, 158. 

A demand to account upon an administrator must be by petition and 
citation; it cannot be made by rule. Ib, 

Where it is attempted to prove an acknowledgment, made by the repre- 
sentative of a deceased person, of a debt contracted by said de- 
ceased, the proof should be direct and unambiguous. The Code* 
of Practice has prescribed how such proof may be made, and those 
who do- not adopt that mode should not complain if they are 
required to adduce proof of strict legal certainty. 

Wilson, Ex’r, v. Mrs. Early et. als, 219. 

Under Article 1057 of the Code of Practice, the judge is authorized to 
order the execution against an administrator, personally, who 
makes a vague and insufficient answer to a rule, under Arts. 1088, 
1056, C. P., taken by creditors whose claims have been fixed by a 
final judgment upon the administrator’s account. 

Succession of Philbrick, 220. 

Summary proceedings are only to be used when prescribed by law. 

Succession of Maria Moore, 512. 

No provision of law authorizes the administrator of a succession to re- 
cover property by rule or summary process. His remedy i is by or- 
dinary process. Tb. 

Articles 398 and 387 of the Civil Code must be construed in connection. 

State vy. The Judge of the Twelfth Judicial District, 523. 

Article 387 C. C. confers on the Court full discretionary power in the 
appointment of administrators pro tempore. Ib. 

Article 398 C. C. leaves the Court no further discretion after appoint- 
ment of administrator pro temporfe and he has entered upon his 
duties. Db. 

The Court cannot rescind the appointment without good legal cause. Jb. 
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GARNISHEE. 

There is no law requiring a personal service of a notice of garnishment; 
the law requires a personal service of the interrogatories as an ex- 
ception to the general rule, but this Court cannot extend it to any 
other service. Schindler v. Smith et als, 475, 

The laws of attachment must be strictly construed and applied, other- 
Wise they will not avail the attaching creditor. Db. 

The Act approved March 18, 1858, p. 176, provides that no seizure shall 
bind any property or effects, rights or claims in the hands of a gar- 
nishee, either under process of attachment or fieri facias, unless 
service of the interrogatories has been personally made upon such 
garnishee. Ib. 

The garnishee, in the eyes of the law, isa mere stakeholder, a custodian 
of the property attached in his hands; he has no pecuniary interest 
in the matter ; he has no costs to pay, and therefore none to save ; 
his business is to let the law take its course between the litigants ; 
he has no right to accept or waive service of the proceeding, there- 
by favoring one party at the expense of and injury to another, and 
creating actually a privilege with priority in favor of one creditor 
to the prejudice of another. Ib. 

Garnishees cited to appear and answer through their agents, cannot be 
made liable by the answers of their agents. 

Lewis v. Franks, 564. 
HOMESTEAD ACT. 

The rights granted the widow or minor children of a deceased person, 
by the Homestead Act of 17th March, 1862, vest in them at the 
time of the death of the deceased, provided their condition of life 
at that moment of time entitle them to the benefit of the provisions 
of the act; their pecuniary circumstances at the time of death of 
the insolvent, and not at any subsequent time, settles their rightto 
any claim under the act. Succession of Norton, 36. 

A widow or orphan must be a resident of the State at the time of the 
decease of the husband or father, in order to obtain the benefit of 
the Homestead Law. Ib. 

HUSBAND AND WIFE. 

Where there is no evidence to show that the wife administered her par- 
aphernal property, alone and separately, it is presumed and consid- 
ered that the husband administered it; and he is accountable to the 
succession for all moneys received and used by him belonging to 
it. Johns et al. vy. Race, 105. 

The partnership or community consists of the profits of all the effects 
of which the husband has the administration and enjoyment either 
of right or in fact, of the produce of the reciprocal industry and 
labor of both husband and wife, and of the estates which they may 
acquire during the marriage, either by donations made jointly to 

them both, or by purchase, or in any other similar way, even al- 
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HUSBAND AND WIFE, (Continued. ) : 
though the purchase be only in the name of one of the two, . 
not of both, because, in that case, the period of time when the 
purchase is made is alone attended to, and not the person who made 
the purchase. Huntington, Adm’r, v. Widow Legros, 126, 

At the time of the dissolution of the marriage, all effects which ‘both 
husband and wife reciprocally possess, are presumed common 
effects or gains, unless they satisfactorily prove which of such effects 
they brought in marriage, or have been given them separately, or 
they have respectively inherited. Dd. 

The declaration is an authentic act, that property was acquired by a 
partner in community with separate funds, does not relieve that 
person from the burden of proving that fact aliunde. Db. 

Where the wife retains the administration of her paraphernal property 
the husband has no right to give a privilege to sub-lease, or exer- 
cise any other power concerning it, without her authority. 

Wolls v. Collins et al. 470. 

A lease is a commutative contract, and as to the resolutory condition, 
is governed by the dispositions of Articles 2040, 2041. Ib. 

The husband has the administration of his wife’s dowry. 

Virginie Tausin v. Deblieux, 585, 

Where the wife’s dowry consists of money, and the husband loans the 
money and takes a note therefor in his own name, the note is his 
property; the wife has no property in the note; her husband is in- 
debted to her for the amount of money he has taken from her - 
dowry. Ib. 

Paraphernal property which is not administered by the wife, separate 
and alone, is considered under the administration of the husband. 

Rachal v. Le Roux, her Husband, 588, 
Where there is no evidence showing that the wife administered her 
paraphernal property separately and alone, it is the presumption 
that the husband used the funds for his own use. Tb. 
A married woman cannot sue her husband for alimony, except inciden- 
tally in a principal demand for separation from bed and board, or 
divorce. Moore y. Moore, 614. 
Where a wife sues her husband for alimony, alleging that he refuses to 

- provide for her support, and, before the trial of the cause, the hus- 
band and wife are reconciled, and he is living with her, and pro- 
vides a suitable maintenance for her: Held:—That the husband 
may plead such reeonciliation and compliance with his obligations, 
at the trial, as a peremptory exception ; and, if sustained, it is the 
duty of the Court to dismiss the action. 

Jennie B. Holbrook y. Her Husband, 643. 
The wife cannot arrest the sale of the husband’s property seized in -exe- 
cution, on the mere ground of preference over the seizing creditor. 
Marot v. Ferriere, 665. 











_ INJUNCTION. t 
The right of plaintiff to execute the judgment which he has obtained 
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for a sum of money, can only be suspended upon a petition, affi- 
davit and bond given for an injunction. 
The State v. The Judge of the Fourth D. C. of N. O. 110. 


An injunction may compel a party to do, as well as to restrain him from 


” doing an act. Pierce v. City of N. O. 242. 


INSOLVENOY AND INSOLVENT PROCEEDINGS. 


With the exception of special privileges, which exist on immov- 
ables in favor of the vendor, of workmen and furnishers of mate- 
rials, as declared above, the debts privileged on the movables and 
immovables generally, ought to be paid, if the movables are insuffi- 
cient, out of the 'products of the immovables belonging to tho 
debtor, in preference to all other privileged and mortgaged credi- 
tors. The loss which may then result from their payment niust be 
borne by the creditor whose mortgage is least ancient, and so in 
succession, ascending according to the order of the mortgages, or 
by pro rata contributions, where two or more of the mortgages have 
the same date. Deverges v. His Creditors, 169, 


When the debts privileged on the movables and immovables cannot be 


paid entirely, either because the movable effects are of small value, 
or subject to special privileges which claim a preference, or because 
the movables and immovables together do not suffice, the deficiency 
must not be borne proportionally among the debtors, but the debts 
must be paid according to the order established above, and the 
loss must fall on those which are of inferior dignity. Ib. 


Any agreement of the debtor to buy the vote of a creditor, by giving 


security for the payment of his debt, must be considered as fraud- 
ulent, and the creditor whose vote is thus bought cannot recover 
the amount of his debt against the surety furnished by his debtor, 
as the contract must be considered as a perversion of the course of 


' justice, and a fraud upon the Court charged with the homologation 


of the deliberations of the creditors. 
Weaver v. Waterman, 241, 


Section 8 of the Act of 1855, p. 432, declares that, after the cession and 





‘ aeceptance, all the property surrendered by an insolvent shall be 


fully vested in his creditors: and the syndic shall take possession 
of and be entitled to claim and recover all the property, and to ad- 
minister and sell the same according to law; but the repealing 
clause of the act retains what is in the Civil Code and Gode of 
Practice not contrary to itagprovisions; and, according to the terms 
of the Civil Code as well as the statute of 1855, it seems clear that 
this transfer is for specific purposes, to be sold according to law, 
and the proceeds distributed in concurso among the creditors. They 
cannot hold it in common, nor partition it in kind. The debtor or 
77 
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INSOLVENCY AND INSOLVENT PROCEEDINGS, ( Continued. ) a 
insolvent has a residuary interest, which may become fixed a 
availing in a certain contingency. 

Dnaforest v. His Creditors et al. 292, 

In matters of insolvency the law does not contemplate that a 

_of the creditore shall deprive the minority of the right of having 
their claims paid within a reasonable delay. If they hive the right 
to hold and enjoy the property for any fixed period, they hive, at 
its expiration, the right to fix another, and thus compel all the cre- 
ditors to remain joint owners indefinitely. Ib. 

A tableau of distribation, by its very name, implies a control over the 
fund to be distributed. Rochereau et al. v. Harvey et al. 391, 

A debtor who is insolvent, and against whom proceeding to conipel a 
surrender of property, can do nothing to impair the rights of hig 
creditor. Benit v. Her Husband, 67. 

The Belleville Iron Works Company, a corporate body domiciled in 
New Orléans, came into Court and made a voluntary cession of its 
property, and after due proceedings had, an order was made stay- 
ing all proceedings against the corporation, and a syndic was ap- 
pointed; a short time after the order was granted, a creditor of the 
corporation brought an action to recover an amount due him frgm 
the corporation, and prayed that the order staying proceedings 
against the corpotation be annulled; aftef trial, the Gourt rendered 
judgment annulling the order, as prayed for: Held :—That all sub- 
sequent proceedings on the part of the Belleville Iron Works 
Company, taken to perfect the cession of their property in settle- 

, ment of its debts, were void, as the order stayfhg poceedings and 
appointing a syndic was anzfulled. 
Jeffries y. Belleville Iron Works Co, 685. 

Corporations have no right, under the laws of Louisigna, to make a 
voluntary cession of their assets to their creditors and obtain the 
benefit of the insolvent laws. Tb. 

INFERROGATORIES ON FACTS AND ARTICLES. 

Where interrogatories were propounded to plaintiff, and parol testi- 
mony was adduced to sliow the capacity of the officer taking them, 
without objeetion, they cannot be afterwards objected to. 

Letten v. Durbridge et al, 129. 

Interrogatories having been propounded, answered and offered, and re- 
ceived in evidence, together with the affirmative answers, without 
any objection, the Court will give to them their full effect. 

Cull v. Herwig et als. 315. 

Where the answers to interrogatories on facts and articles, all taken to- 
gether, present a comptete answer to all the interrogatories, taken 
together, the Court will not order one of the interrogatories to be 
taken as confessed, fo& the reason that the answer to that particular 
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INTERROGATORIES ON FACTS AND ARTICLES, (Continwed.) 
interrogatory appears evasive, it appearing thet it has been fully 
auswered in the answer to another interrogatory. 

See Bond v. Bishop, 547. 

The answers of a party interrogated on facts and articles, form a part 
of the pleadings, and either party may use them without formally 
introducjng them in evidence, in the same manfer as either party 
may have the benefit of any admission in the petition ar answer. 
They belong to the record, from which they cannot be withdrawn. 

Walker v. Villavaso, 715. 

So, where interrogatories on facts and articles are propounded toa 
party, ahd are taken for confessed, the order of the Court taking 
the interrogatories for confessed, stands in lieu and place of the 
answers, and fofmn a part of the record. . Db. 

When a record in a cause, in which interrogatories on facts and articles 
have been taken for confessed, is offered in evidence, the order of 
the Court taking the interrogatories for confessed, stand in lien and 
place of the answers, and form a part of thé record offered in evi- 
dence. nb. 

And this, although the'interrogatories se taken for confessed were filed 
in another suit between the same parties and for the same cause of 
action, and which suit had been dismissed by plaintiff after the in- 
terrogatories had been taken for conféssed. ° Db. 

Where interrogatories on facts and articles are taken for confessed as 
against plaintiff, and the suit snbsequently dismissed by plaintiff, 
the defendayt has the right to use them in evidence in a subsequent 
suit between the same parties for the same cause of action. Jb. 

INTEREST. 

Interes$ can only be allowed from the date of the judgment liquidating 
the damages in an action of trespass, not from judicia} demand. 

Robertson v. Green & Brummell, 28 

Where there is nothing in the record showjng Jex loci contractus or au- 
thorjzing it, the Court will not allow interest at the rate of twelve 
per cent. per annum, Booty v. Cooper, 685. 

The agreement to pay a greater interest than that allowed by law to be 
contracted for, makes that part of the contract null gnd void, and 
produces no legal effect hetween the parties contracting, and is the 
same as if 110 agreement had been entered into relative to interest. 

Tarver v. Winn, 557. 

When there is no stipulation to Pay interest on o debt, it bears interest 
at the rate of five per cent. from the time it becomes due. Db. 

A contract to pay 4 higher rate of interest than eight per cent. per an- 
num, is ustrious, unless the interest ngreed upon be included jn a 
written obligation and form @ part of the amonnt for which the 
written obligation is given, and the penalty for a usurious contract 
is the forfeiture of the eritire interest so contracted. He who pays 
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INTEREST, (Continued. ) ores 
such usurious interest can recover the amount so paid by him, if 
he sue for it within twelve months from the time of payment, 

Walker vy. Villavaso, 712, 
See Bruits or EXCHANGE. 

INSURANCE. 

Where there are written and printed stipulations in a policy of insn- 
rance, the written clause must control, if they are irreconcilable 
with each other. Gross v. Citizens’ Insurance Company, 97. 

JUDGMENT. 

Before a cause is at issue, either expressly or tacitly, a final judgment 
cannot be validly rendered. Braunsdorff vy. Fay & Mason, 187, 
Tt has been settled, by frequent decisions of this Court, that, in order 


to enable the Courts of this State to give effect here toa judgment — 


rendered in another State, the whole record of the proceedings, 
under which the judgment was obtained, must be produced, in or- 
der to show how far it may be conclusive. The transcript must 
show that the proceedings are clothed with the forms necessary to 
the validity of a judgment in the State from which it comes. It 
_ must also show that the defendant had due notice, or that he actn- 
ally appeared. In the absence of evidence, either impeaching a 
foreign judgment or going to show that it had not, under the laws 
of the State where it was rendered, the effect of a final judgment, 
our Courts are bound to consider it as having the force of the thing 
adjudged. Hockaday v. Skeggs, 681. 
JUDGES AND JURORS. ; 

A Judge of the lower Court has only authority to enforce the judg- 
ments of this Court. He cannot interpret our decision, and en- 
force different decrees than those rendered by it. 

The Slate on the Relation of Boye et als. 102. 
“Where a party prays for a trial by jury, in an ordinary action, before 
the case is set for trial, it must be granted. 
Simpson v. Richardson, 121, 

A suit of a succession being a probate proceeding, cannot be submitted 

to a jury. Devall vy. The Succession of Watterston, 136. 
LETTING AND HIRING. 

A verbal contravt of lease may be proved by parol. 

McDonald v. Stewart, 90. 

An agreement in a contract of lease for the tenant to put improvements 
on the ground lef, so that he may use the ground to advantage, is 
as much a part of the contract of lease, as would be an agreement 
therein for him to till the soil. Improvements so made on the per- 
sonal propérty of the tenant, and any agreement relative to them, 
may be proved by parol. Ib. 

When parties enter into a contract, the contract is to be regulated by 
the laws in force at the time, and not by laws subsequently made ; 
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LETTING AND HIRING, ( Continued.) 
though the Legislature may pass laws subsequent to the contract, 
directing the manner in which the rights of the parties thereto 
may be secured and enforced. It may extend or restrict the reme- 
dy, but it cannot exclude all remedy. ae 

Under the general issue defendant can prove that his lessor gave him . 
permission to remove from the premises before the expiration of 
the time stated in the contract of lease, and rent will only be 
allowed up to that period. Friedlander vy. Cushing, 124. 

Where there is a special allegation of a tacit reconduction of a lease in 
the petition, and it is not traversed, it will be taken as true. 

Barnett et al v. Cate & Co. 160. 

Silence and inaction are, under some circumstances, the means of 
showing an assent that creates an obligation; if, after the termina- 
tion of a lease, the lessee continue in possession, and the lessor be 
inactive and silent, a complete mutual obligation for continuing 
the lease is created by the act of occupancy of the tenant on the 
one side, and the inaction and silence of the lessor on the other. 

Classen & Co. v. Carroll et al. 267. 


. + The parties must abide by the agreement as fixed at the time of the 








lease. If no time for its duration has been agreed on, the party 
desiring to put an end to it must give notice in writing to the other, 
at least fifteen days before the expiration of the month, which has 
begun to run. ne _ * 
If the tenant, either of a house or of a room, should continue in pos- 
session for a week after his lease has expired, without any opposi- 
tion being made thereto by the lessor, the lease shall be presumed 
to have been continued, and he cannot be compelled to deliver up 
the house or room, without having received the legal notice or 
warning directed by Article 2656 of the Civil Code. Ib. 
The Civil Code provides that the lessor, and not the lessee (unless there 
be a stipulation to the contrary), must bear all the real charges 
with which the thing leased is burdenéd. He must pay taxes, 
rents and other dues imposed on the thing leased. 
Connell vy. The Female Orphan Asylum et al, 513. 
A. was employed as overseer on a plantation, at the rate of one thou- 
sand dollars per year, and while engaged in his duties was con- 
scripted by the Confederate military authorities. The owner of 
the plantation, by his influence, and by the payment of money and 
provisions, secured the rélease of the conscript from active duty, 
and had him detailed as overseer on the plantation: Held:—That 
the treaties and arrangements entered into by the Confederate au- 
thorities to retain the overseer in his employ, were not binding on 
the overseer; and the owner of the plantation acquired no right of 
action and no subrogation against the overseer, which he could set 
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LETTING AND HIRING, ( Continued. ) 
up in defence of an action by the overseer to recover the ful 
amount of wages due him under the contract. 

Callehan v. Stafford, Executor, 556, 

Where a person has hired his services for a fixed period, and he leaves 
his eniployer before the expiration of that period, he cannot re. 
cover wages for the period which he has served, without showing 
that he had a just cause of complaint against his employer. Jb, 

The lessee has the absolute right to remove improvements and additions 
made by him on the thing let, provided he leaves it in the state in 
which he received it. Pecoul v. Auge, 614, 

- He is not obliged to take for them an equivalent in money; nor is the 
lessor bound to keep and pay for them. He may do this, when 
the additions have been made with lime and cement. Tb, 

Defendants pleaded part payment and prescription of three years, to 
the demand in a suit against a lessee and surety on a leasa, for the 
rent due: Held:~That.the defences are inconsistent; tit the 
plea of part payment is an acknowledgment that the debt is due, 
and interrupted prescription. Elmore vy. Robinson et ul. 651. 

The surety on a lease is not discharged by the negligence of the lesser 
in enforcing the rent ; in all cases of negligence or reffisal of the 
creditor to act, the surety’s remedy is indicated and pon out 
in Article 3026 CO. CO. Ib, 

Whtre the surety on a lease fails to plead discussion, to oF out i}te 
property of the debtor, and to advance a sufficient sum to have the 
discussion effected, as required by Articles 3015, 2016 C. ©., he be- 
comes absolutely bound in solido for the debt, and has lost all the 
privileges granted by law to simple sureties. Tb. 

The lessor of a plgntation has no privilege on sugar and molasses man- 
ufactured for third parties on the plantation, from cane belonging 
to such third person, grown on another plantation, and who simply 
used the sugar-mill on lessee’s plantation to manufacture his cane 
into sugar and molasses. Lesseps v. Figicher et at. 653. 

Where property of a third person is seized by virtue of a writ of pro- 
visional seizure, and at the time of seizure is confused with pro- 
perty belonging to defendant, and the entire property is sold, and 
thé money paid into Court to await the result of litigation, the 
third party having no opportunity to effect, a separation of his pro- 
perty: Held :—That the party so having his property sold, without 
authority of law, is entitled to recover from the proceeds in Court 
theamount which his property is established to have been worth. 

Ib. 

Where, by the terms and conditions of a lease, the lessee covenants to 
allow no goods to be placed on the premises, which, if on the 

premises, would cause a forfeiture of the insurance, it is a sufficient 
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LETTING AND HIRING, (Continued. ) 
* ~~ esuse for annulling the lease, if such goods are allowed on the 
premises with the consent of the lessee. 
Mrs. McNeil v. Dr. Knapp et al. 701. 

Default is not a necessary prerequisite to the rescission of a contract, 
when the party sued for its rescission has made an actual breach 
thereof. Ib. 

A landlord, by virtue of a provisional seizure in a proceeding to enforce 
the payment of rent due, seized property on the premises belong- 
ing to an absent sub-lessee who was not indebted to the lessee for 
rent, and caused the property seized to be sold on final process : 
Held :—That the property of the under-tenant was illegally seized 
and sold, and that he could recover of the landlord the value of 
the property so sold. Kittridge & Co. v. Ribas, 718. 

MANDAMUS. 

The law regards the application for a mandamus as summary in its na- 
ture, and the answer in opposition thereto should contain a full 
written defence, whether it involves exception or merits. 

Shaw v. Howell et al. 195. 
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MARRIAGE AND MARRIED WOMEN. 

Every marriage contracted in this State, superinduces of right, partner- 
ship or community of acquets or gains, if there be no stipulation to 
the contrary. Lacroix v. Derbigny, 27. 

All property hereafter acquired in this State by non-resident niarried 
persons, whether the title thereto be in the name of either the hus- 
band or wife, or in their joint names, shall be subject to the same 
provisions.of law which now regulates the community of acquets 


and gains betwetn citizens of this State. , Tb. 
Husband and wife are prohibited from contracting with each othtr 
except for certain specified purposes. Ib. 
MINORS. 


Where a tutor makes a promissory note, the consideration of which is 
the board and tnition of the minor, and he is removed from the tu- 
torship, and is not credited with the amount of the note in his 
settlement of his account with the minor, or the tutot which suc- 
ceeds him, the payee of the note cannot recover of the maker if he 
had knowledge of the consideration—it is a charge on the estate of 
the minor. Ford v. Miller, 571. 

A judgment homologating an account between a tutor and his ward, 
and decreeing a balance in favor of the ward, is an executory judg- 
ment, and authorizes the issue of an execution to enforce it. 

Tunneret v. Edwards, Sheriff, et al. 606. 

An action was instituted against the administratrix of a deceased person 
who, during his lifetime had been the tutor of minor children, to 
make the succession liable for board of the minors: Held :—That 

the debt was not the debt of the tutor, but the debt of the minors; 
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MINORS, (Continued. ) 


that the action should have been brought against the tutor, and if 


no new tutor had been appointed, the plaintiff should have asked 

for the appointment of a tutor ad hoc to represent the minors in 

his suit. Normand v. Barbin, Administratriz, 609, 
MORTGAGES. 

The mortgage is accessory to a principal obligation, which it is designed 
to strengthen, and of which it is to secure the execution, 

Succession of Norton, 36, 

Consequently, it is essentially necessary to the existence of a mortgage, 

that there shall be a principal debt to serve as a foundation for it, 
' Tb, 

Hence it happens, that, in all cases where the principal debt is extin. 
guished, the mortgage disappears with it. Ib, 

Hence, also, it happens that, when the principal obligation is void, the 
mortgage is likewise so ; this, however, is to be understood with 
certain restrictions, which are established hereafter. Ib. 

A mortgage creditor, next in rank to one who has been paid, is enti- 
tled to a judgment against the purchaser, as a third possessor of 
the property, subject to his mortgage, to be paid out of the funds 
which he should have retained for that purpose, and which it was 
incompetent for the sheriff in his official capacity to receive. 

Quertier & Co. v. The Succession of Hille et al. 65, 

A mortgage debtor may legally renounce the benefit of appraisement 
in the proceedings to sell on executory process, and will not be 
afterwards allowed to attack the sale as invalid. 

Mrs. Broadwell v. Rodrigues, 68, 

Where a mortgage is given which, by its tenor, shows a difference in a 

-  counter-letter given at the same time, it is an act of prohibited and 
illegal simulation. A partial simulation involves the absolute nul- 
lity of an entire transaction, although portions of it be real. 

Collins vy. His Creditors, 235. 

A mortgage may be given for a debt not yet in existence; or for a debt 
which might not be realized but in part; or even a sale might be 
made as security for money advanced, or to be advanced. Jb, 

A mortgage is in its nature indivisible, and prevails over every part of 
the immovable subjected to it ; and the mortgaged premises must 
be sold to satisfy the whole debt, and not a part thereof. 

Branner et al. v. Hardy, Sheriff, et al. 537. 

Where a seizing creditor only sues for such installments of a debt, se- 
cured by mortgages, as are due, the property mortgaged must be 
sold for the whole debt, on such terms of credit as are granted by 
the original mortgage. Ib, 

The purchaser of mortgaged property at sheriff’s sale is personally 
bound for the surplus of the adjudication, and holds the surplus 
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MORTGAGES, (Continued. ) : 
subject to the claim of inferior mortgage creditors, who have for 
their security a special mortgage of the property sold. * Jb, 

Where the immovable property of a railroad corporation is sold, at the 
instance and suit of the owner of a mortgage bond of the corpora- 
tion, the interest coupons of which are due, the purchaser at 
sheriff’s sale must apply the surplus to the payment pro rata of all 
the matured interest coupons of other bonds of the same grade as 
the one upon which the seizure and sale was made, which are pre- 
sented and demanded; if he refuses, it is the duty of the sheriff to 
re-offer the property for sale the same day. Ib. 

An appellee in the Supreme Court cannot have the judgment altered in 
his favor, unless he files an answer asking such alteration, within 
the time prescribed by law. Conery v. Holmes, Recorder, 641, 

Where several mortgagees sued the purchasers of mortgaged premises, 
under an order of sale issued on a prior mortgage, to recover the 
balance over the amount required to satisfy the amount of the 
mortgage on which the sale was made: Held :—That the judgment 
of the District Court, ordering the money to be paid to the holder 
of the mortgage next to the first mortgage was correct. Ib. 

A debtor can arrest the executory process of his creditor, whose act of 
mortgage contains the non-alienation clause, by surrendering his 
property to his creditors, when the executory proceedings must be 
cumulated with the proceedings in insolvency. 

. Wheeler v. Stewart, 678. 

A party gave four notes payable to his own order, and by him endorsed 
in blank, and gave a mortgage on certain immovable property to 
secure their payment; at the maturity he gave four other notés, to 
represent the old ones, with the express understanding that the 
new notes should not in any manner operate as a novation of the 
old notes, or impair the validity of the mortgage by which they 
were secured. - The mortgage contained a stipulation that, in case 
suit was instituted on the old notes, the holder should receive in- 
terest and attorney’s fees. A holder of one of the new notes insti- 
tuted a suit to recoyer the amount, with interest and attorney's 
fees, and also asked for the recognition of the mortgage in his favor, 
and the enforcement thereof: Held:—That the mortgage to se- 
cure the payment of the old notes was not to be affected in any 
manner by the new notes; and that there was no contract of mort- 
gage made to secure the new notes, and the plaintiff could not 
recover attorney’s fees under the stipulation in the mortgage. 

T he Citizens’ Bank of Louisiana v. Bailey, 697. 

NEW ORLEANS. 

Where the city attorney of New Orleans obtained judgment against - 
delinquent tax payers, for taxes, and before the judgments were 
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paid and satisfied was removed from office, and his successor 
claimed for the city the per centage allowed the city attorney for 
the collection of taxes: Held:—That the city attorney who ob. 
tained the judgments is entitled to the five per cent. on the amount 
collected on said judgments, and his successor in office has no an- 
thority to interfere and enjoin the sheriff from paying the per 
centage to the attorney who obtained the judgments. 
Bright v. Hewes et al. 666, 


That the five per cent. allowed the city attorney for collecting city taxes 


is not the property of the city. Ib, 


Proceedings were taken to pave a street in New Odes; & majority of 


the property owners, by a petition to the Common Council, duly 
signed in due time, opposed the improvement of the street; sub- . 
sequently, the majority opposing the improvement of the street 
withdrew their opposition, and the Common Council proceeded to 
pass the requisite resolution authorizing the sale and adjudication 
of the contract to pave : Held :—That the proceedings were regu- 
lar, and property owners on the street liable to pay for the paving, 
as provided bylaw. — Gity of N. O. v. Stewart, 710. . 


The fact that the taxing power is a party to the contract of lease, does 


not impair the right to tax the business pursted, by virtue of that 
contract. The corporation, in each capacity, is acting for the 
public advantage. City of N. O. v. Crappell, 725. 


OBLIGATIONS. 
Where, during the late civil war, the military authorities seized a lot 


of lumber, and turned the same over to the surveyor of the city of 
New Orleans, who used the same for repairing the wharves :. Held: 
That the party from whom the lumber was seized, can recover the 
value thereof from the city of New Orleans, it appearing that the 
seizure in the first instance was without authority of law. 

: Sherman v. The City of N. O. 660. 


"Where the loss of a flatboat, loaded with coal, at the flatboaj landing in 


New Orleans, is shown to have been the result of carelessness or 
inexperience on the part of the owner, or by reason of the want of 
proper crew, or want of skill on the part of the crew, neither the® 
harbor master or the city of New Orleans are responsible for the 
loss." Smith v. Ivey, 669. 


NOTARIES. 





When a person appointed a notary public for the parish of Orleans, 
ceases to be such, the law (see statute 1857, p. 85, 33) makes it 
the duty of the Governor to designate, by order, under the seal of 
the State, the notary to whose custody the records of the former 
notary shall be consigned, and Courts are bound to presume when 
a notary of the parish of Orleans certifies that he has in his custo- 
dy the record of a former notary of the parish, that the Governor 
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NOTARIES, (Continued. ) 
§ has properly discharged his official duty, and has designated him, 
the notary, as the custodian thereof. Ledoux v. Jamieson, 180. 
The securities of a notary public are only liable on his failure to dis- 
‘charge the duties of his office. 
Lescouzeve et al. v. Ducatel et als, 470. 
‘The law has not made it the official duty of a notary to receive money 
to erase mortgages. Ib. 
OFFENCES AND QUASI-OFFENCES. 
In the assesment of damages, in cases of offences, quasi-offences and 
quasi-contracts, mueh discretion must be left to the Court or jury. 
Rayne v. Taylor, 26. 
PARTITION. 
Where a person acts in a representative capacity, he cannot be person-: 
ally bound, unless he makes a stipulation to that effect. 
Widow Bienvenu v. Vienne, 113. 
The partition of property among heirs, made without compliance with 
' the formalities and requirements of the law, is a nullity. 
ar Wright & Williams v. Mrs. Cane et al, 579. 
» And the effort of one of the heirs to enforce by suit the partition thus 
: informally and illegally made, does not ratify the partition and 
cure the defect. Ib, 
PARTNERSHIP. 
Where a party defendant denies that he was a member of the partner- 
ship which is sued, it is incumbent on the plaintiff to prove it. 
Atwater & Co. v. Colton & Simonds, 226. 
It has been repeatedly held by this Court, that a partner cannot sue 
~ his co-partner for sums paid or advanced for the partnership, or 
funds placed in it, or goods furnished, or profits made, or losses 
incurred during its continuance until a final settlement, and then 
only for the balance which may be due. And even in a special 
partnership, a partner cannot sue his co-partner for a special item; 
it must be for a general settlement. Crottes v. Frigerio, 283. 
Commercial partnerships are not chartered under the laws of Louisi- 
ana; and, consequently, companies which are so chartered do not 
e come within that category. . Monaghan vy. Hall, 310. 
Oreditors of such companies can only compel the members of the same 
to pay the amounts that may be due by them to the companies on 
shares owned by them. Ib. 
If parol testimony, offered to prove the charter of a company, be not 
objected to, it can be received as evidence to establish that fact. 
Ib. 
No provision of law can be found requiring the plaintiff in a partition 
suit to make creditors, who hold mortgages on the property, parties 
to the proceedings. Johnson’s Executor v. Brown, 880. 
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PARTNERSHIP, (Continued. ) 

The agent of a partnership is not an agent of the partners individually. 

Ib, 

Where a claim to a right in movable property, apparently belonging to 
® succession, is set up on the ground of an alleged partnership with 
the-deceased, the proof of partnership must be clear and explicit, 

Sutton, Tutor, v. Mock, 597, 

Persons are often held partners, as to third persons, when, either ex. 

pressly or by just implication, they are not to be deemed partners 
_' between themselves.” 

‘ Grief & Byrnes v. Boudousquie & Fortier, 631, 

Tf one lends his name as a partner, or suffers his name to be used in the 
business, he is responsible to third persons as a partner, for he 
may induce third persons to give that credit to the firm or estab- 
lishment which otherwise it would not receive, nor, perhaps, 
deserve. .This doctrine is founded in the on principles of 
natural law and justice. Tb, 

PAYMENT. 

Payment of a debt can be proved by one witness. 

Mitchell-y. Simonds, Curator, etc. 120. 

Where a payment was received under duress, the plaintiff must prove 
that he offered to return the identical notes in which the payment 
was made. Emerson v. Lee, 184. 

A payment made by a person without interest gives him no subrogation 
and he is not entitled to an action thereupon. 

St. Armand vy. Alexander, 243. 

He who contends that he is exonerated, must prove the payment, or 
the fact which has produced the extinction of the obligation. 

' Ib. 
PLEADING. 

Where proof of a reconventional demand has not been heard in the 

Court below, the judgment should be one of nonsuit and not final. 
McClendon v. Bennett & Addison, 49. 

Where a party prays for a trial by jury, in an ordinary action, before 
the case is set for trial, it must be granted. 

Simpson v. Richardson, 121. 

A oaly receiving an account, and making no objection to it within a 
reasonable time, admits its correctness, and cannot afterwards 
legally object to it. Mansell v. Payne, 124. 

Where there is a special allegation of a tacit reconduction of a lease in 
the petition, and it is not traversed, it will be taken as true. 

Barnett et al. Executor, v. Cate & Co. 160. 
The object of pleading is to notify the adverse party of the nature of 
the claim or defence, that he may be prepared to rebut it, and not 
be surprised. It is only where, from the pleadings or proceedings 
before the trial, the opposite party has sufficient notice of the na- 
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PLEADING, (Continued. ) ; 
ture of the demnd or defence to be advanced, and could not be 
surprised, that evidence is admissible, although the allegations be 
indefinite and informal. Sherman v. The City of N. 0. 660, 

A party must be informed by the pleadings of the intended attack to 
be made on his title, that he may be prepared for his defence, 
; 1b. 

Where a defendant resists the right of the plaintiff to recover the value 
of property, on the ground that the title of the property in contest 
is in a third person, the defence must be specially set up in the 
answer. Evidence going to establish such a defence cannot be 
given under a general denial. ‘ Ib. 

A rule was taken to set aside an attachment for the reason that no 
United States internal revenue stamp had been affixed to the affi- 
davit or petition. The rule was dismissed. The defendants after- 
wards filed a peremptory exception on the general ground that the 
provision of the United States internal revenue law had not been 
complied with : Held :—That the dismissal of the rule judicially 
established the fact, that the law requiring a stamp had been com- ~ 

P plied with, and if any other provision of the revenue law was relied 

. . on by the defendant, he should have specially set forth the non- 

compliance. Hoyt v. Benner et al. 691. 

Fraud must be specially pleaded. Ib. 

Where a party is called in warranty, and becomes the real defendant in 

the case, he has the right to make all defences that go to defeat the 

plaintiff's demand. Woolfolk v. Ship Graham's Polly et al. 698. 

Where the plaintiff resides out of the State, the defendant can institute 


ra a demand, in reconvention, against him for any cause. DB. 
PLEDGE. 
A pledgee of a promissory note to secure a certain sum on it, cannot 


deprive the maker of all equitable defence against the payee, who 
is still a part owner thereof. Lacroix v. Derbigny, 27. 
Where a party takes a note for bonds or moneys, from one who had em- 
bezzled them, and which note went to judgment, they have no 
right against a third person who received such securities and money 
in pledge. They thereby ratified the pledge, especially when they 
used part of the money without knowing from whom obtained. 
: Warneken & Co. v. Marchand, 147. 
PRACTICE. . 
We think it competent for parties to waive rights and forms, when not 
prohibited by law. 
Quertier & Co. v. The Succession of Hills et al. 65: 
Where the plaintiff makes out a prima facie case, which is notimpugned 
by the defendant, the judgment of the Court a quo in his favor will 
not be disturbed. Fallon v. Maury, 96, 
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PRACTICE, ( Continued. ) 

Where the proper parties have not been stned opnan ellie 

Ellery et als. v. Dameron et als. 109, 

The right of plaintiff to execute the judgment which he has obtained 
for a sum of money, can only be suspended upon a petition, afii- 
davit and bond given for an injunction. 

The State v. The Judge of the Fourth D. C. of N. O. 110, 

A party seeking to recover a claim must make his case certain. 

Kearney & Co. v. Hauche, 116. 

‘ Under the general issue defendant can prove that his lessor gave him 
permission to remove from the premises before the expiration of 
the time stated in the contract of lease, and rent will only be al- 
lowed up to that period. Friedlander v. Cushing, 124, 

Where parties are sued jointly no judgment can be rendered against one 
without the other, although there was issue and trial as to one only, 
The proceeding is irregular. Beale v. Trudeau et al. 129, 

A suit of succession being a probate proceeding, cannot be submitted 
to a jury. Devail v. Succession of Watterston, 136. 

A party will not be permitted to deny what he has solemnly acknow- 
ledged in a judicial proceeding. Ib. 

A party cannot shift his position at will to a contradictory one, in rela- 
tion to the subject-matter of litigation, in order to frustrate and de- 
feat the action of the law upon it. Db. 

A party must show cause by-rule why evidence taken in limine should” 
not be read in Court. His opponent must answer the rule, or else 
he waives his objections. Swift & Co. v. Armstrong, 189. 

It is a confounding of terms to call a motion to dismiss an answer to 
the appeal; and to allow it to be so considered would, in that re- 
spect, overturn the rules of pleading. The effect of dismissing an 
appeal will not, in all cases, be the final confirmation of the judg- 
ment appealed from, as the appellant may, under certain circum- 
stances, be permitted to take another appeal. 

Johnson v. Jennison, 190, 

Where a party goes to trial in the Court below, without a hearing on 
the exceptions, they are considered as waived, and cannot be heard 
in this Court. Cure, Tutrix, v. Jean Porte et al. 206. 

The law vests in the Judges of the District Courts great discretion in 
granting or refusing continuances, and this Court will presume that 
the discretion, when exercised, is done so legally, and not arbi- 
trarily. Ryan v. Sewell, 220. 

Where a party defendant denies that he was a member of the partner- 
ship which is sued, it is incumbent on the plaintiff to prove it. 

Atwater & Co. v. Colton & Simonds, 226. 

When a cause is called, the party who has not been able to procure the 

necessary evidence shall be entitled to a continuance, on proving 
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PRACTICE, ( Continued. ) 
either that he has not sufficient time to get his proot,.or has been 
prevented from doing so by.some unforeseen cause. 
Montgomery v. The Citizens Mutual Ins. Co. 227. 
The plea of paynient requires proof of the fact from the defendant. 
The onus probandi lies upon him. 
Irwin, Executor, v. Gernon, 228. 
A party purchasing property of various kinds in block, should make 
due proof of that portion which proved to be deficient, by reason 
of redhibitory vices, and its relative value. 
Walker v. Oucullu, 246. 
Where no attention has been called to the bills of exception filed, they 
will be considered as waived, when the case comes before this 
Court. Wattersion v. Bennett et als, 250. 
When a case has been tried by a jury, a verdict rendered, and judg- 
ment given according to that verdict, and the case is not properly a 
jury case, both the verdict of the jury and the judgment will be 
set aside, and this Court give a decree according to the facts on 
record. Lacroiz vy. Coeler, 256. 
An amount involved being over five hundred dollars, the promise (being 
one to pay money) must be proven by at least one credible witness 
and corroborating circumstances. Trabue v. Short & Co, 257. 
Where a suit is brought on an unconditional obligation to pay a specific 
sum of money, the prayer for a jury by the defendant must be 
made on oath, to the truth of his allegations in the answer. 
Gallot v. McCluskey et al, 259. 
A judgment by the Court a quo, saying: ‘‘ When, after hearing plead- 
ings, evidence and counsel, it is ordered,”’ etc., is not a compliance 


with the requisitions of the Constitution. Ib. 
All the parties in interest must be parties to the suit, and all the part- 
ners must sue to enforce a partnership claim. Db. 


A Court does not err in refusing a continuance to obtain the testimony 
of a co-defendant, when he is interested by being bound in solido. 
Ib. 
The notification of the filing of a tableau operates as a citation to all 
persons concerned therein (creditors as well as legatees); and the 
homologation of an account and tableau bars all further inquiries 
as to all matters included in the account. 
Succession of DeEgana, 263. 
Reasons upon which judgments are founded should, whenever it is 
practicable, be in writing. * Beard v. Simon et al. 270. 
Fraud must be alleged and strictly emia as also partnership. 
Th, 
When an instrument or obligation is annexed to a petition and made 
part thereof, it is an ample notice of the cause of action. 
Johnson v, Gennison, 273. 
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PRACTICE, (Continued. ) 
Per Curia, :—We do not think it is against good conscience to maintain 
a judgment rendered against a party who will neither give his per- 
sonal attention to a suit wherein the judgment was rendered, nor 
employ another to represent him. 
Millaudan y. Mrs. Gordon et al, 280. 
A continuance cannot be granted on account of the absence of the de- 
fendant or the inability of the counsel to attend in Court. 
Kohn v. Short, 291. 
Courts may, at the request of one of the parties, decree that the other 
party bring into Court the books, papers, and other documents, 
which are in his possession, and which are material in the cause, 
provided the party requesting their production declares, in writing 
and on oath, what are the facts he intends to establish by such 
books, papers or other documents; and, on the refusal of the 
party thus called upon to comply with the order of the Court, the 
facts stated and sworn to shall be considered as having been con- 
fessed, unless satisfactory evidence be shown of the impossibility of 
producing such documents. Butler v. Murison & Co. 296. 
When a party or a third person has been ordered to produce some 
books, deeds or other documents, he must deliver them previous to 
or on the day fixed for the trial, to the clerk of the Court, who 
shall receipt for them, have charge of them, and return them again 
to the party to whom they belong, after the cause shall have been 
decided. Ib. 
If one of the parties wish to obtain books, papers or other documents 
in the possession of the adverse party, the Court shall order, on 
motion of the party applying for the same, that such books, papers 
or documents be brought into Court, and produced on the day fixed 
for the trial of the cause. The order must describe such books, 


papers or documents. Db. 
This is directory, and in the sound discretion of the Court, according 
to circumstances. Ib. 


The right given by law to a litigant, to draw testimony from the books 
of his adversary, must receive a reasonable construction, and may 
be fully enjoyed without resort to means which would operate se- 
riously to the detriment of commerce. Ib. 

When a party to the cause lives out of the Parish where the Court is 
held, we cannot recognize the right of his adversary to compel him 
to bring all his commercial books from his domicile to the seat of 
justice, where the litiBation is pending. Ib. 

Liability for costs should only be paid when justly incurred. An error 
on the part - the Court a quo will be corrected. 
Mrs, Simpson y. Richardson, 303. 

Great latitude is allowed in introducing evidence under the plea of the 

_ general issue. O’ Dowd vy. Boyle, 303. 
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PRACTICE, (Continued. ) 
A verdict in the Court below will be set aside when contrary fo law, in 
civil cases. U. &. v. Murdock, 805. 

The execution of a judgment can be enjoined by no other Court than 

that from which the writ issued. 

Widow Dufossat v. Berens et al. 839. 

District and Parish Courts have no jurisdiction when actions are brought 

against persons residing in the State, out of the limit of their respec- 

tive jurisdiction, except in the cases expressed in the Code of Prac- 

tice, unless the defendant, of his own accord, should submit to 


their jurisdiction. I. 
A judgment by default must first be taken, in all cases, before a final 
judgment can be obtained. 


Huntington v. Orescent City Bank, 850. 

Where, upon the trial below, plaintiff offered as a witness the notary 
who protested the notes, to prove the facts connected with the ten- 
der of the collateral bonds, the defendant objected that the law re- 
quired the notary, at the time of making protest of the notes, to 
state therein all the facts connected with the presentment for pay- 
ment, and that the notary could not testify to anything going be- 
yond the protest, to modify or enlarge the same: Held :—That the 
notary was properly received to prove the facts as regarded the 
tender of the said bonds, notwithstanding nothing was said about 
it in the protest, or any statement made by the notary at the time, 
was a part of the res geste in connection with the’tender. 

Buller v. Murison & Co, 363. 

The Act of March 10th, 1866, authorizing suits for the ejectment of 
tenants to be tried by preference, cannot operate retrospectively; 
and, of course, does not apply to appeals filed previous to its 
passage. Hoa v. Lefranc, 393. 

Whatever relates to the manner of conducting and trying a suit (litis 
ordinatio) is always within the control of the Legislature, who can, 
at any time, make any change or modification they may think con- 
ducive to the public good and a proper administration of justice 
in our Courts. Jb. 

A second rule cannot be entertained, when one to the same purport and 
effect has been taken, acted upon and decided,-unless fora new 
cause, arising after the first has been decided. ~ 

Harlan vy. White & Trufant, 399. 

Where an obligation sued upon is not negotiable, the assignee can ac- 
quire no greater rights than the.assignor ; and any legal defences 
which the latter can urge, can be urged against his assignee. 

Gray v. Thomas, Griswold & Co. 412. 

This Court will not look for objections out of the bill; and general expres- 
sions therein, such as ‘“‘illegally taken,” ‘‘the law has not been 
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PRACTICE, (Continued. ) 
complied with,” ‘‘it is not the best evidence,” ‘‘is inadmissible,” 
and the like, are insufficient. The party taking the bill must 
spread on the face of it everything necessary to enable the appel- 
late Court to say that the Court below erred. Rb. 

When the main purpose of a suitis to be tried, either party has the 
right to require the case to be set down on.the ordinary docket of 
suits, and tried in the ordinary way, under such averments as would 
authorize a judgment, unless the law prescribes that it be tried in 
@ summary manner. Gernon v. Hickey, 454. 

If this Court shall think it not possible to pronounce definitely on the 
cause, in the state in which it is, either because the parties have 
failed to adduce the necessary testimony, or because the inferior 
Court refused to receive it, or otherwise, it may, according to cir- 
cumstances, remand the cause to the lower Court, with instructions 
as to the testimony which it shall reeeive, to the end that it may 
decide according to law. Leiten v. Spearing et als. 455. 

When a defendant comes into Court by way of exceptions, he takes the 
attitude ofa plaintiff in making the necessary allegations, and as- 
sumes the onus of proving them. 

Lisida Cure, Tutriz, v. Porte et al. 456. 

When a party proceeds to trial on the merits, without a decision on 
the exceptions filed, the latter are considered as waived. Ib. 

An exception that plaintiff is absolutely without right to stand in judg- 


ment, or without interest in the subject matter of suit, may be ’ 


pleaded at any stage of the proceedings. Tb. 
An action can only be brought by one having a real and actual interest 
which he pursues, but as soon as that interest arises he may bring 
his action. Db. 
Code of Practice, Article 401, authorizes a third opponent possessed of 
a privilege to proceed against the plaintiff and sheriff, without re- 
quiring that the opponent should first obtain judgment against the 
defendant, and without requiring the defendant to be made a party 


to the opposition. Wagner v. Newman et al. 508. 
Community property is liable for community debts; the estates of minor 
heirs are merely residuary. Succession of Kerley, 583. 


The validity, as well as the rank of debts, may be contested in the Court of 
the concurso. On the arena of the tableau all the creditors are 
plaintiffs and defendants, and it is there that their respective claims 
are to be contradictorily settled. Ib. 

The setting aside of a continuance in a suit, without notice to the ad- 
verse party, is irregular, and the judgment will be reversed. 

Ogden v. Wilson, 596. 

A judgment of default, taken while exceptions are filed and undeter- 

mined, is q nullity. Francis v, Steamer Black Hawk et als, 629. 
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PRESORIPTION. 
Prescription is not interrupted by any process served upon a person in 
his official capacity, before his appointment to office. 
Succession of Virgin, 42.. 
Where the plea of prescription has not been suggested in the brief, it will 
be considered as abandoned. . Johns et al. v. Race, 105. 
The action of nullity, or rescission of contracts, testaments or other 
acts; is prescribed by five years ; and as prescription raises the pre- 
sumption juris et de jure, that the donation was duly accepted, the 
property of the object given is transferred to the donee, without 
the necessity of any other delivery. Quem de evictione, tenet 
actio, cum dem agentem repellit exceptio. 
Widow Barnabe v. Mrs. Sauer et uz. 148. 
Without some authentic evidence of the interruption of prescription, 
no action via executiva can lay. Perrouxz v. Lacoste, 726. 
The right to make a demand available by exception does not relieve it 
$from prescription in a direct action. 
Broussard v. Marie Broussard, 593. 
If a party, having the right to proceed by exception or direct action, 
selects the latter mode of proceeding, he must submit to the rules “ 
governing direct actions—one rule of which is, that actions may be 
defeated by prescription. Db. 
When the law is changed after prescription begins, the time elapsed be- 
fore the change is to be computed according to the old law, and 
that which follows according to the new. 
Whitworth v. Ferguson, 602. 
In the absence of any proof of the lex loci contractus, the provisions 


of the Code of Louisiana must govern. Db. 
Tender of payment by defendant debars him Sats pleading prescrip- 


tion. A tender isan admission of the debt. DB. 

PRINCIPAL AND AGENT. 

The principal ought to reimburse the expenses and charges which the 
agent has incurred in the execution of the mandate, and pay his 
commission where one has been stipulated. 

Clarke v. Puig Brothers, 342. 

If there be no fault imputable to the agent, the principal cannot dis- 
pense with this reimbursement and payment, even if the affair has 
not suceeeded ; nor can he reduce the amount of reimbursement, 
under pretence that the charges and expenses ought to have been 
less. Ie. 

A principal is bound by the acts of his agent, made with third persons, 
after the revocation of the agent’s power, unless it appear that the 
parties with whom the agent deals had notice of the revocation of 
the agent’s authority and were not acting in good faith. 

George v. Sandel, 535. 
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PRINCIPAL AND AGENT, (Continued. ) 
A ratification by the principal, of a contract made by his onmaiieds 


_ authorized to make such contract, binds the principal as fully as if 


the agent had been empowered to make the contract. 
Overby v. Overby, Adm’r, 546, 


PRINCIPAL AND SURETY, : 
Where a bond has been forfeited on account of the non-appearanee of 


the prisoner, a subsequent arrest and release on bond does not ab- 
solve his first surety until his, final trial. 
The State v. Defesse, and Benoit, surety, 104, 


PRIVILEGE. 
Every mechanic, workman, or other person, doing or performing any 


work towards the erection, construction or finishing of any build- 
ing in this State, erected under a contract between the owner and 
builder, or other person, whether such work shall be performed ag 
journeyman, laborer, cartman, sub-contractor or otherwise, shall 
have a privilege upon the building. Mulligan v. Mulligag 20. 


The vendor of an immovable must cause the act of sale to be duly re- 


corded, in order to preserve his privilege; if not so recorded with- 
in six days from its date, if passed in the place where the registry 
of mortgages is kept, adding one day for every two.leagues from 
the place where it was passed to that where the register’s office is 
kept, it has no effect asa privilege; i. e. it confers no preference 
over creditors who have acquired a mortgage in the meantime, — 
which they have recorded before it; but it will still avail as a mort- 
gage, and be good against third persons from the time of its being 
recorded. Succession of O’ Laughlin, 142, 


With the exception of special privileges, which exist on immoy- 


ables in favor of the vendor, of workmen and furnishers of mate- 
rials, as declared above, the debts privileged on the movables and 
immovables generally, ought to be paid, if the movables are insufii- 
cient, out of the product of the immovables belonging to the 
debtor, in preference to all other privileged and mortgaged credi- 
tors. Db, 


The loss which may then result from their payment must be 


borne by the creditor whose mortgage is least ancient, and so in 
succession, ascending according to the order of the mortgages, or 
by pro rata contributions, where two or more of the mortgages have 
the same date. : Ib. 


When the debts privileged on the movables and immovables cannot be 





paid entirely, either because the movable effects are of small value, 
or subject to special privileges which claim a preference, or because 
the movables and immovables together do not suffice, the deficiency 
must not be borne proportionally among the debtors, but the debts 
must be paid according to the order established above, and the 
loss must fall on those which are of inferior dignity. Ib. 
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PRIVILEGE, (Continued. ) 

Sons hering peisiieush slaiens on g.cieenteeh inc uiemranaiiiien un- 
der the allegation that it is all the property the debtor has from 
which to satisfy his debts, have the right to require the proceeds of 
sale brought into Court to be distributed among all the creditors, 
according to their respective privileges. 

Lewis, Snapp & Co. v. Thatcher & Co. 575. 
PUBLIC LANDS. 

The Congress of the United States, by the Act passed 29th Angust, 
1842, declared all the entries of lands made in the Greensburg Land 
District to be null, on account of the errors and imperfections of 
the public surveys, or of conflicting claims, and authorized the re- 
turn of the purchase money, on returning the certificates, and 
ordered a re-survey of the District ; and that, when the re-survey 
should be confirmed, the public lands (unreserved) therein speci- 
fied shall be subject to the laws for the disposal of the public lands, 
with this proviso: Provided, that purchasers aforesaid may retain 
their certificates of purchase, and the surveys of said tracts shall 
be corrected; and when said surveys are corrected, may receive 
their patents from the United States for the lands so purchased by 
them. Wattersion v. Bennett et ais. 250. 


PUBLIC OFFICERS. 
Section 130 of the charter of New Orleans provides, that the right of 
4 any officer of the corporation to hold the office he fills may be test- ‘ 
’ ed at any time, by quo warranto, on the relation of any citizen. 
State v. Gastinel, 517. 
The inquiry of the Court is not confined to the right of an officer, 





sought to be ousted, to enter upon an office, nor to the regularity 
e of the means by which he obtained the office, but will test and 
f determine his right to fill the office which he holds. Ib. 
PUBLIC USE. 


Long silence of parties pretending ownership of property converted to 
public use, and the peaceable and uninterrupted use and posses- 
sion by the public, is evidence of dedication of the property to the 
public for public use. Pickett et al. vy. Brown et al. 560, 

No deed or act of conveyance is necessary to dedicate lands or rights in 
immovable property to the public. Tb. 

The dedication of property for public uses may be inferred from facts 
and circumstances, which leave no reasonable doubt upon the 
mind of the intention of the owner to make sugh a disposition. 

Ib. 

There is no particular form necessary to a dedication of land to public 
use. All that is required is the assent of the owner of the land, 

and the fact of its being used for the purposes intended. Ib. 
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REDHIBITION. 
The seller, who knows the vice of the thing he sells, and omits to de. 
clare it, besides the restitution of the price and repayment of the 
expenses, is answerable to the buyer in damages. 


Gatlin v. Kendig, 118, 
In this case the action for redhibition may be commenced at any time, 


provided @ year has not elapsed since the discovery of the vice. 


. Tb. 
This discovery is not to be presumed ; it must be proved by the seller, 
Tb, 


Article 2510, of the Civil Code, provides, that if the thing affected with 
the vices has perished through the badness of its quality, the seller 
must sustain the loss. Chapman v. Matthews, 118, 

The redhibitory action must be instituted within « year, at farthest, 
commencing from the date of the sale. DB. 

If it (the thing) has perished by a fortuitous event before the purchaser 
has instituted his redhibitory action, the loss must be borne by 
him. Ib. 

The warranty respecting the seller has two objects: the first is the buy- 
er’s peaceable possession of the thing sold, and the second is the 
hidden defects of the thing sold, or its redhibitory vices. 

; Widow Morphy v. Blanchin, 188. 

Redhibition is called the avoidance of a sale on account of some vice 
or defect of the thing sold, which renders it either absolutely use- 
less, or its use so inconvenient and imperfect, that it must be sup- 
posed that the buyer would not have purchased it, had he known 


of the vice. Ib. 
If the thing affected with the vice has perished, through the badness 
of its quality, the seller must sustain the loss. Ib, 


A party purchasing property of various kinds in dock, should make due 
proof of that portion which proved to be deficient, by reason of 
redhibitory vices, and its relative value. ' 

Walker v. Cucullu, 246. 

Where the Court is satisfind, from the evidence, that any of the red- 
hibitory vices existed at the time of the sale, and’ they became ap- 
parent within a short time after the sale, the Court will annul the 
sale and decree a return of the price paid, 

Lynch & Wieman v. McRee, 640. 

Redhibition is a remedy which the law accords to buyers, and it may 
be exercised by them in two ways: either by direct action, or by 
way of defence to an action for the price of the thing sold ; but, in 
either form, the remedy originates, for all practical purposes, with 
the buyer, and the seller is not bound to anticipate the buyer’s re- 
sort to it. When this remedy is used in answer to a demand for 
the price, to avoid a sale, the seller is not required to make any 
averment to let in his proof, to show that he did not contract the 
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REDHIBITION, (Continued. ) 
obligation to warrant the thing sold against redhibitory viees; for 
our law does not require a replication or rejoinder, as all matters 
set up in an answer are understood to be open to every objection ° 
of law and fact, as if these objections were specially pleaded. 
Wright & Maury y. Rogers, 671. 
SALE. 


The tradition or delivery is the transferring of the thing sold into the 
power and possession of the buyer. Mazoue v. Caze et al, 31, 
The tradition or delivery of movable effects takes place either by their 
real tradition, or by the delivery of the keys of the buildings in 
which they are kept; or even by the bare consent of the parties, if 
4 the things cannot be transported at the time of sale, or if the pur- 
chaser had them already in his possession under another title. 
Db, 
The seller is not bound to make a delivery of the thing, if the buyer 
does not pay the price, and the seller has not granted him any term 
for the payment. Ib. 
The seller, who knows the vice of the thing he sells, and omits to de- 
clare it, besides the restitution of the price and repayment of the 
+ ‘ expenses, is answerable to the buyer in damages. 
Gatlin v. Kendig, 118. 
- In this case the action for redhibition may be commenced at any time, 
provided a year has not elapsed since the discovery of the vice. 
Ib. 
This discovery is not to be presumed ; it must be proved by the seller. 
Db. 
e Article 2510, of the Civil Code, provides, that if the thing affected with 
the vices has perished through the badness of its quality, the seller 
must sustain the loss. Chapman v. Matthews, 118. 

The redhibitory action must be instituted within a year, at farthest, 
commencing from the date of the sale. Jb. 

If it (the thing) has perished by a fortuitous event before the purchaser 
has instituted his redhibitory action, the loss must be borne by 
him. Ib, 

The warranty respecting the seller has two objects: the first is the buy- : 
er’s peaceable possession of the thing sold, and the second is the 
hidden defects of the thing sold, or its redhibitory vices. 

Widow Morphy v. Blanchin, 138. 

Redhibition is called the avoidance of a sale on account of some vice 
or defect of the thing sold, which renders it either absolutely use- 
less, or its use so inconvenient and imperfect, that it must be sup- 
posed that the buyer would not have purchased it, had he known 

° of the vice. Ib. 

If the thing affected with the vices has perished, through the badness 

of its quality, the seller must sustain the loss, Db, 
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SALE, (Continued. ) $y 
The sale or transfer of a debt includes everything which is an accessory 
to the same, as suretyship, privileges and mortgages. 


Jeckell v. Fried, 192, 
The renunciation of warranty, made by the buyer, is not obligatory 


where there has been fraud on the part of the seller. 
Bevans & Oo. v. Farrell, 282. 

The seller who knows the vice of the thing he sells, and omits to de. 
clare it, besides the restitution of the price and the repayment of 
the expenses, is answerable to the buyer in damages, Tb. 

A vendor is bound to good faith, and must state any defect he knows 
in the thing sold. The exception is when the article is susceptible 
of convenient examination, the purchaser is bound to make that 
examination, and abide by it. Ao 

An exception to the ruling of the J udge in rejecting the testimony of 
witnesses cannot ‘be noticed, unless it states the grounds upon 
which it was rejected. Hale v. City of New Orleans, 321. 

The sale of a thing belonging to another person is null. It may give 
tise to damages, when the buyer knew not that the thing belonged 
to another person. Jb. 

Though the sale of the property of another be null, yet, the vendot’s 
subsequent acquisition of title vests it at once in the vendee, who 
cannot, afterwards, sue for a rescission. Ib. 

The thing claimed as the property of the claimant, cannot be alienated, 
pending the action, so as to prejudice his right. If judgment be 
rendered for him, the sale is considered as a sale of another’s pro- 
perty, and does not prevent him from being put in possession by 
virtue of such judgment. Ib. 

Property claimed by a plaintiff cannot be alienated pending the action, 
so as to prejudice hisrights. If judgment be rendered in his favor, . 
the sale will be considered as the sale of another’s property, and 
will not prevent his being put in possession by virtue of the 
judgment. Tb. 

Before the institution of an action for the rescission of a sale, the party 
seeking relief must offer to place his adversary in the same situa- 
tion that he was before the act of sale was passed. Ib, 

The plaintiff, in an action for rescission, must establish the loss of the 
whole or part of the thing sold ; the loss must be certain—it will 
not suffice if it appears probable. Ib. 

The loss will be considered as certain, if a perfect outstanding title in a 
third person is shown to exist. Ib. 

When the judgment directs one of the parties to deliver an estate to the 
other, the clerk must issue a writ of possession, by which the 
sheriff shall be enjoined to put him, in whose favor the judgment# 
was rendered, in possession of the estate and the appurtenances be- 
longing to it, according to the judgment. : Ib. 
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The buyer evicted from property which belonged to another, is‘entitled 
to reimbursement for all useful expenses made by him on the 
premises. . Ib. 

The damages mentioned in the fourth paragraph of Article 2482, do not 

" include counsel fees for bringing the action in which+they are 
sought to be recovered. Ib. 

Asale of movable property is not complete until there has been a tra- 
dition or delivery to the purchaser. 

Tanneret v. Edwards et al. 606. 

Movable property, which has been sold but not delivered, is liable to 
seizure on an execution issued against the vendor to enforce a 

- judgment against him. ; db. 

A sale of movable property is not complete without delivery. 

Cullom v. Guillot, 608. 

A purchaser of movable property who purchases in good faith, without 
notice of a prior sale, and who has secured possession of -the pro- 
perty, has a good title as against the first purchaser, who has not 
possession. An injunction to enjoin the second purchaser from 
taking possession of a portion of the property, in process of 
delivery, will be dissolved. db. 

Where a vendee gives a special mortgage to secure the payment of a 
portion of the purchase price of immovable property, he has the 
right to enjoin proceedings on an order of seizure and sale, where 
he has reason to fear that he will be evicted or disquieted in the 
possession of the land by the claim of a third party, until the dan- 
ger of eviction shall cease, or until security is given against danger 
of loss by eviction; but if, after the injunction is obtained, the 
vendor's title is made perfect, he has no right to suspend payment 
longer, and the injunction will be dissolved. 

Thibodeau v. Thibodeau et als. 609. 

Where, by the announced terms of a public sale, the purchaser has 
three days to remove the articles purchased, and the property is 
destroyed in the possession of the seller, before the expiration of 

the three days, the loss is the loss of the seller. 
Gleason & Clark v. Sykes, 627. 
The acts and declarations of a vendor shortly before and after a sale, 
though out of the presence of the vendee, acknowledging and show- 
ing its simulation, are admissible against the latter to prove fraud 
in the vendor; but such evidence is insufficient in itself to estab- 
lish fraud in the vendee. 2A. 480. 3N. 8. 22. 2N. 5. 13. 
Hoose & Victor vy. Robbins et als. 648. 

Suspicion is thrown on the transactions, but title to real property 
would be rendered too insecure if such evidence were allowed to 
invalidate authentic acts of sale, particularly where the record 

80 : 
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SALE, (Continued. ) 
shows that better and more direct evidence could be adduced. 


Jb, 


A., by cotiventid act, conveyed to B. certain immovable property; B 


gave to A. a counter-letter, in which it was agreed that the proper. 
ty was transferred to B., as securityfor the payment of two specifig 
debts ; A. having the right to pay the debts within a fixed delay, 
and have the property reconveyed to him, otherwise he lost ajj 
right therein: Held:—That, although this may not have been » 


real sale, yet it has a real cause, and cannot be invalidated ag, 


, simulated sale. Bailey & McKie v. Chase, 782, 
SALE, JUDICIAL 
So long as the sheriff's sale of the property is not set aside by a judg. 
ment of the Court in a direct action, he may invoke that titl 
against the seizure of it by the defendants in injunction. 
McClendon v. Kemp, Sheriff, 162, 
The debtor is entitled to the amount received over and above what is 
due by him on the judgment at a sheriff's sale on execution ; and 
no stipulation which the sheriff may make with the purchaser shal] 
estop him from claiming it. Parker, Syndic, v. Grelier et als. 167. 
The purchaser of property, at a judicial sale of property belonging tos 
succession, is not bound to look further back than the order of the 
Court ordering the sale. If the order is made by a Court of com 
petent jurisdiction, the purchaser is not responsible for the pro. 
ceedings which preceded the order of sale. 
Succession of Hebrard, 485, 

He is not bound to inquire whether the Court was mistaken in the 
facts, upon which the order of sale is based. Ib, 

Purchasers at sheriffs sale are bound, as to the terms of payment, by 
the terms announced by the sheriff at the time of sale. 

Backen, Administrator, etc. v. Hamilion et al. 558. 

Purchasers at sheriffs’ sales, who pay the full price of property struck 
off to them, should not be thereafter exposed to molestation by 
parties entitled to a portion of the price. Salter v. Clynch, 662. 

SEIZURE AND SALE. 

Where an order of seizure and sale was obtained by an administrator, 
without evidence that he is the administrator: Held :—That the 
omission to produce such evidence is fatal, and the order will be 

' rescinded. De Brueys v. Freret, 80. 

Where several notes, payable at successive periods, and secured by the 
same mortgage, have all matured, the holder of the last may obtain 
an order of seizure without proving that the others have been paid. 

Ledoux v. Jamieson, 130. 

The only inquiry for the Court, when an order of seizure and sale is 
appealed from, is, whether the Judge who issued had sufficiént 
evidence before him to authorize his fiat. Peyroux v. Lacoste, 626. 


’ 















































INDEX. 


_§EIZURE AND SALE, (Continued. ) 

| Without some authentic evidence of the interruption of prescription, 
no action via executiva can lay. Ib. 

Courts will notice judicially, without proof, all the military orders 
issued by the Commanding General whilst New Orleans was held 
by the United States troops, and which affected the action of, and 
the proceedings in, the Courts of this State. 

Taylor v. Graham et al. 656. 

A party applying for an order of seizure and sale is not bound to pre- 
sume that a person, whom he is aware is the general agent of an 
absent or non-resident defendant, has power to represent such de- 
fendant in the defence of a suit against him. The appointment of 
a curator ad hoc to represent the defendant in such 2 case, is regu- 
lar; if the agent has full power, it is his duty to cause himself to 
be substituted for the curator ad hoc during the progress of the 
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suit, Ib. ‘ 
The law does not require the return of a writ of seizure and sale within 
seventy days. Tb. 


Article 745 of the Code of Practice, and the terms therein used—‘*‘the 
same delays and formalities”—have reference to the sale of the 
¢ property seized, and do not refer, in any manner, to the mode or 
time in or during which returns of orders of seizure and sale shall 

be made. Ib. 
++. It suffices that the law is silent as to return into Courts of writs of 

'  geizure and sale, and that no definite period for the return of the 
writ in question was therein prescribed. The Court cannot, there- 
fore, say that the tardy action of the sheriff in the execution of the 
writ, rendered the sale made under it a nullity. Db. 

‘ §ERVITUDES. 

Servitudes are either visible and apparent or non-apparent. 

Lallande vy. Wentz & Pochelu, 289. 

Apparent servitudes are such as are to be perceivable by exterior works, 

 guch as a door, a window, an aqueduct. : : 

Non-apparent servitudes are such as have no exterior sign of their ex- 
istence, such, for instance, as the prohibition of building on an 
estate, or of building above a particular height. Ib. 

If the inheritance sold be encumbered with servitudes not apparent, 
without any declaration having been made thereof, if the servi- 
tudes be of such importance that there is cause to presume that the 
buyer would not have contracted if he had been aware of the en- 
cumbrance, he may claim the cancelling of the contract, should he 

_ not prefer to have an indemnification. Ib. 

SHERIFF. 
To effect the seizure of a negotiable note, before maturity, it must be | 
taken into actual custody by the sheriff. Miller v. Streeder, 56. 
In order to make a valid seizure of tangible property, the thing levied 
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SHERIFF, ( Continued. ) 
upon must be taken into actual possession by the officer. A prom. 
issory note, endorsed in blank by the payee, is of that class of pro- 
perty; it is not merely the evidence of debt; with its endorsements, 
it contains the obligations of several parties, and is the subject of 
sale and delivery, as much as any other movable. Ib. 

STATUTES. : 

A statute must be produced in order to be enforced in a Court of 
Justice. Bissell v. Terrell et al. 45, 

The word “established,” as used in Article 1099 of the Civil Oode, hag 
a well known legal signification, and implies that the claim to pro- 
perty, doubtful as between the third person and the succession, is 
permanently settled and confirmed. Succession of Weigel, 49, 

SUBMISSION. 

A submission is 1 covenant by which persons who have a lawsuit or dif- 
ference with one another name arbitrators to decide the matter, and 
bind themselves reciprocally to perform what shall be arbitrated. 

McClendon v. Kemp, Sheriff, 162. 

A submission must be reduced to writing. Tb, 

SUBROGATION. 7 

Subrogation takes place of right: 1. For the benefit of him who, being 
himself a creditor, pays another creditor, whose claim is preferable 
to his, by reason of his privileges or mortgages. 

Stiewell vy. Burdell, 17. 

. For the benefit of the purchaser of any immovable property, who 
employs the price of his purchase in paying the creditors to whom 
the hereditament was mortgaged. db. 

5. For the benefit of him who, being bound with others, or for others, 
for the payment of the debt, had an interest in discharging it. 

Db. 

4. For the benefit of the beneficiary heir, who has paid with his own 
funds the debts of the succession. Db. 

5. The surety is discharged when, by the act of the creditor, the subro- 
gation to his rights, mortgages and privileges, can no longer be 
operated in favor of the surety. Ib. 

SUCCESSIONS. 

The place in which a succession is opened is, and in future shall be held 
to be, as follows, notwithstanding any former law to the contrary: 
In thé parish where the deceased resided, if he had a domicile or 
fixed place of residence in the State;in the parish where he left 
landed property, if he had neither domicile nor place of residence 
in the State; or in the parish, in which it appears from the inven- 
tory, that his principal property was situated, if he had property 
in several parishes ; in the parish where he died, if he had no ceér- 
tain or any fixed property. C.P.929. <Armstrongv. Bakewell, 30. 

The notification of the filing of a tableau operates as a citation to all 
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persons concerned therein (creditors as well as legatees); and the 
homologation of an account and tableau bars all further inquiries 
as to all matters included in the account. 

Succession of De Egana, 268. 

A creditor of a deceased person, who purchases property of the succes- 
sion of the deceased, cannot compensate his claim against the price 
which he has agreed to give for the property. 

Succession of Mary McGinnis, 268. 

A creditor who gets possession of the price for which the property of a 
succession is sold, has no greater right than a creditor who pur- 
chases the property of a succession. Db. 

All kinds of fruits, natural, cultivated or civil, produced during the 
existence of the usufruct, by the things subject to it, with the ex- 
ception of the children of slaves, belong to the usufructuary. 

Ib. 

Where accounts are duly presented before the homologation of a tableau, 
and are not contested, they will be presumed to be correct. 

Interdiction of Rochon, 272. 

When the property is indivisible by its nature, or when it cannot be 
conveniently divided, the judge shall order, at the instance of any 
one of the heirs, on proof of either of these facts, that it be sold 
at public auction, after the time of notice and advertisements pre- 
scribed by law, and in the manner hereinafter prescribed. Db. 

It is said that a thing cannot be conveniently divided, when a diminu- 
tion of its value, or loss or inconvenience of one of the owners, 
would be the consequence of dividing it. Keller v. Judson, 282. 

A witness can be allowed to testify where he was not a party to the ori- 


ginal act. Westholz, Adm’r, v. Retaud, 285. 
Succession is the transmission of the rights and obligations of the de- 
ceased to the heirs. Db. 


When, at the decease of the testator, there are heirs to whom a certain 
proportion of the property is reserved by law, these heirs are seized 
of right, by his death, of all the effects of the succession, and the 
universal legatee is bound to demand of them the delivery of the 
effects included in the testament. Ib. 

The legatees under an universal title are bound to demand the delivery 
of the heirs, to whom a proportion of the effects is reserved by 
law; in default of heirs, of the universal legatees, and in default of 
those, of the next heirs in the order established in the title of suc- 
cessions. Jb. 

It is a presumption of law, that every species of property found in a 
person’s possession at his death belongs to his succession. 

Succession of Alexander, 337, 

A tablean of distribution, by its very name, implies a control over the 

fand to be distributed. Rochereau et al vy. Harvey et al. 891. 
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Every marriage in the State superinduces a community of acquets and 
gains, unless there be a stipulation to the contrary. 

Howard y. Zeyer et al. 407. 

A warrantor is not bound to look beyond the decree of a Court order- 
ing the sale of succession property; and he acquires all the right of 
the deceased to said property, and no more. Db. 

The right which a possessor has, in case of eviction from the thing re- 
claimed, to retain it, until he is reimbuesed, brings with it the ex- 
penses he may have incurred on it. Ib. 

The rules of Louisiana law, relating to the opening and proving of 
wills, apply to the preliminary proceedings necessary to the adminis- 
tration of estates, which are not conclusive upon those instituting 
them or the parties cited or present, so as to estop them from sub- 
sequently contesting the validity of a will, unless at the time of 
probate its validity was expressly put at issue. On the other hand, 
if at the time of probate the genuineness of the will is denied, the 
party seeking its execution must produce the kind of evidence ne- 
cessary to counterbalance the express denial and establish its valid- 
ity. Succession of McDonogh, 419. 

The law has fixed the kind and measure of the evidence necessary to 
the preliminary proof of an olographic will; the testimony of two 
credible persons, who shall have become familiar with the hand- 
writing of the testator by having seen him often write and sign ; 
not only sign his name, but write other matter besides his name, 
and who shall attest, solemnly declare that they recognize the tes- 
tament as being entirely written, dated and signed in the testator’s 
handwriting; it must be acknowledged and proved by them; they 
must recognize the handwriting of the testator, and declare the 
whole instrument, date, body and signatnre, to be in his hand- 
writing. O. C. 1648. Db. 

All evidence of handwriting, except were the witness saw the document 
written, is presumptive, and rests upon the principle of compari- 
son, which is made in two ways: by comparing with the exemplar 
formed in the mind by previous knowledge, or with other writings 
produced on the occasion, and proven or admitted to be genuine ; 
and at best is merely evidence of opinion, which admits of various 
degrees, and the weight of which is to be determined by the Court. 

Db. 

If the party, against whom the act under private signature is produced, 
disavows the signature, or the heirs or other representatives de- 
clare that they do not know it, it must be proved by witnesses or 
comparison, as in other cases. Db. 

If the defendant deny the signature or contend that it is counterfeited, 
the plaintiff must prove the genuineness of such signature, either 
by witnesses who had seen the defendant sign the act, or who de- 
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SUCCESSIONS, (Continued. ) 
clare that they know it to be his signature, bedetins they hinve fre- 
- quently seen him write and sign his name. But the proof by wit- 
nesses shall not exclude the proof by experts, or by a comperison 
of the writing, as established in the Civil Code. Ib. 
The principle recognized in the application of this rale of law is, that 
the express denial of a signature to a private writing, or the charge 
that it is counterfeited, has some weight, and imposes upon the 
party seeking to enforce the obligation the burden of counter- 
balancing its effect by the kind of evidence prescribed. Ib. 
Judges should receive the truth from the hands of the law and in the 
form which it has established; but it is equally their duty to be fully 
satisfied that what is offered in such form is really truth. It com- 
prehends the principle which this Court is constantly applying, that 
a plaintiff must make his case not merely probable, but legally 
certain. Jb. 
Bastards, adulterous or incestuous children, who are prohibited by law 
from inheriting anything more than mere alimony, cannot take 
property as legatees. Bennett v. Cane et als. 590. 
Where children are prohibited by law from receiving property as heirs, 
they cannot receive as legatees by last will. Ib. 
The law reprobates the begetting of illegitimate children, and only 
grants to natural children, i. e..those illegitimate children who 
have been acknowledged by their natural parents, the right to re- 
ceive from their natural parents by donations mortis causa beyond 
what is necessary to procure them sustenance, or an occupation or 
profession. Jb. 592. 
Where one of the children of a deceased parent furnished necessaries 
for the support of the deceased, and attended to the wants of the 
parent during sickness and old age, it furnishes a just charge on 
the estate of the deceased, and the heirs must contribute to the pay- 
ment of the charge. Estate of Marie Olivier, 594. 
Where a claim to a right in movable property, apparently belonging to 
a succession, is set upon the ground of an alleged partnership 
with the deceased, the proof of partnership must be clear and ex- 
plicit. Sutton, Tutor, v. Mock, Adm’r, 597. 
Succession charges, inuring to the benefit of all parties concerned, are 
of higher dignity than and (unless in an exceptional case) are to be 
paid before those of the deceased or the insolvent. 
Succession of Lauve, 721. 
A husband made application to be put in possession of the community 
property, as survivor and usufructuary of his wife, she having died 
without leaving heirs, either ascendant or descendant, the Court 
granted the application, without notice to the attorney for absent 
heirs: Held :—That the application could only be granted after 
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SUCCESSIONS, (Continued. ) “a 
due notice to the attorney representing absent heirs, and must be 
determined contradictorily with the heirs. Suc. of Fleming, 726. 4 

A sale of real estate belonging to a succession, without appraisement, 
is null and void, and the purchaser is not bound to comply with the 
adjudication. Succession of Curley, 728. 

The general rule requires succession property to be sold, after ad- 
vertisement of ten days for movables and thirty days for real estate, 

: qt. 

The expression, in the Act of 17th January, 1838, ‘‘that the curator so 
appointed shall cause the effects of said succession to be sold, and 
the proceeds to be applied to the payment of the debts of the de- 
ceased; the whole to be done in as summary a manner as possible, 
to diminish costs, and under the immediate direction of the Judge;” 
does not convey any such meaning, nor substitute the will of the 
officer in lieu of the law passed to protect the creditor and the 
heirs, and to call as much competition as possible. In as summary 
@ manner as possible, means as possible according to law, speedily 
and diligently as allowed by law, but not against law. The sale, 
therefore, was legally impossible, without previous advertisement 
of thirty days. Ib. 

AXES AND TAXATION. 

The provision in the charter of the corporation of Bastrop, which limits 
the power of the corporation to assess taxes on property, only re- 
stricts the power to levy taxes on assessable property. and does not 
restrict or interfere with the right to impose a tax on trades or oc- 
cupations and licenses, and thereby increase the revenues of the 
corporation above the amount limited in its charter. 

Blanks & Co. v. The Corporation of Bastrop, 584. 

The subscription notes of a mutual insurance company constitute a 
part of the capital stock of the company, and are subject to taxa- 
tion. City of N. O. v. State Mutual Ins. Co. 675. 

That portion of the capital of the Citizens’ Mutual Insurance Company 
which is invested in bonds and stocks exempt from taxation by sta- 
tute, is subject to taxation as the capital of the corporation. 

City of N. O. v. The Citizens’ Mutual Ins. Co. 707. 

For purposes of taxation, there is a distinction between the actual capi- 
tal of the corporation and the bonds or securities in which that 
capital is invested; and the city of New Orleans, by the provisions 
of its charter, can impose a tax on the entire capital of the corpo- 
ration invested in bonds and securities, irrespective of the charac- 
ter of such bonds or securities. Ib. 

TUTOR AND MINOR. 

Where a person acts in a representative capacity, he cannot be perso- 
nally bound, unless he makes a stipulation to that effect. 

Widow Bienvenu v. Vienne, 113. 
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“{UTOR AND MINOR, (Continued) 

If a tutor should die, or absent himself from the State after his ap- 
pointment, another tutor shall be appointed in his place by the 
competent judge; and there is no need of a judgment removing him 

7. from the tutorship. Succession of Rebecca Bookter, 157. 
USUFRUCT. 

The usufructuary must give security that he will use, asa prudent ad- 
ministrator would do, the movables and immovables subject to the 
usufruct, and that he will faithfully fulfil all the obligations im- 
posed on him by law, and by the title under which his usufruct is 
established. Westholiz v. Reiand, 285. 

Courts will not permit an injustice to be done the owner by the usu- 
fructuary, in his abandoning arbitrarily that part of the property 
subject to usufruct, which might be heavily burdened with charges 
or repairs, or which he might so consider, and retain that which 
was profitable, unless the law imperatively required Courts to sus- 
tain the usufructuary in such a course. ; 

Judice, Widow, etc. v. Marie V. Provost et al. 601. 

If the usufructuary desires to be relieved from the repairs and charges 
imposed on him as usufructuary, he must renounce the usufruct 

on the whole, not on a part, of property subject to right of usu- 
fruct. Civil Code, 569. ‘ yi; ey 

Plaintiffs have no right to force defendants into a multiplicity of suits, 
in the division of the property belonging to the community. Jb. 

WITNESS. : 

The admissibility of a witness does not depend on the amount of the 
interest involved ; but it is competent for the party offering the | 
witness, if the objector does not pursue the inquiry, to show, on 
cross-examination, whether or not the witness really has any dis- 
qualifying interest in the result of the suit, and for this purpose 
may inquire how the witness is interested. Further inquiry may 
show that the interest admitted is net of a disqualifying nature. 
Some witnesses may feel a strong interest in the success of one of 
the parties from friendship, relationship, or other motive, which 
goes to their credibility, or they may be interested in the question; 
and it is proper that the grounds of their belief, as to their interest, 
should be developed. . Succession of Weigel, 49. 

. A release of one interested ina suit by an attorney of record is not 
good. Such an act is not within the province of counsel, and he 
must have special authority to bind his client in such case. Ib. 

Descendants are expressly prohibited from being witnesses in civil 
cases for or against their ascendants. This prohibition is not based 
exclusively upon the reason that these relations are the forced 
heirs of each other, but because it has hitherto been the policy of 
the law to withdraw the witness from the necessity of testifying for 
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WITNESS, (Continued. ) 4 
or against those to whom he sustains such intimate and delicate © 
relations, and to relieve the Courts from the embarrassment of — 
hearing and deciding upon this kind of proof. Ib. 

Payment of a debt can be proved by one witness. 

- Mitchell vy. Simonds, 120. 

A witness can be allowed to testify where he was not a partyto the @ 
original act. Westholtz v. Retand, 285. 

The competent witness of any covenant or fact, whatever it may be, in 
civil matters, is that who is above the age of fourteen years com- 
plete, of a sound mind, free or enfranchised, and not one of those 
whom the law deems infamous. Cullv. Herwig et als. 315. 

He must besides be not interested, neither directly or indirectly in the 
cause. Ib. 

The husband cannot be a witness either for or against his wife, nor the 
wife for or against her husband; neither can ascendants with re- 
spect to their descendants, nor descendants with respect to their 
ascendants. Ib. 

Interrogatories having been propounded, answered and offered, and 
received in evidence, together with the affirmative answers, with- 
out any objection, we are bound to give to them their full effect. 

: ' Jb. 

An exception to the ruling of the Judge in rejecting the testimony of 
witnesses cannot be noticed, unless it states the grounds upon 
which it was rejected. Hale vy. City of New Orleans, 321. 

The criminal law has not determined at what age a witness is compe- 
tent; that competency depends upon his intelligence, reason, judg- 
ment, capacity and understanding, which are all matters of facts 
left to the discretion of the Judge and jury. As to the dying 
declaration, this Court, in the case of State v. Bennett, 14 A. 651, 
has decided that the mental and physical condition of one, whose 
dying declarations are offered, is a question of fact over which the 
Supreme Court has no jurisdiction. The State y. Ross et al. 340. 
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